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Cornelia  Eellum,  Respondent,  v.  Alice  J.  Corr  et  al., 
Respondents^  and  The  Mission  of  the  Imbiaculatb 
Virgin  for  the  Protection  of  Hobieless  and  Des- 
tttote  Children,  Appellant 

(209  N.  Y.  486;  aff'g  149  App.  Div.  200;  133  Supp.  784) 

Partition;  ^  joint  tenant  or  tenant  in  conunon  not  in  possession 
of  land  may  maintain  partition  in  which  all  questions  of  title 
are  tried;  evidence  necessary  to  support  presumption  of  lost 
grant 

1.  A  person  claiming  as  joint  tenant  or  tenant  in  common,  even 
though  not  in  actual  possession,  may  now  maintain  a  suit 
for  partition,  in  which  all  questions  of  title  affecting  the  entire 
property  may  be  tried  and  adjudicated  with  the  same  e£fect  as 
was  formerly  the  practice  in  actions  of  ejectment. 

2.  The  presumption  of  a  lost  grant  cannot  be  supported  by  a 
claim  of  title  unless  it  is  accompanied  by  proof  of  actual  or 
constructive  possession  characterized  by  claims  and  acts  of 
ownership  during  the  period  required  by  law. 

Appeal  from  a  final  judgment,  entered  February  26, 
1912,  upon  an  order  of  the  AppeUate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Department,  which 

» See  Note  on  Partition,  posty  page  35;  also  complaint  and  inter- 
locutory judgment  from  this  case  as  part  thereof.  See  table  of  con- 
tents of  Note  at  page  35. 
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Kellum  v.  Cork  et  al. 


Opinion  of  the  Court 


affirmed  an  interlocutory  judgment  entered  upon  the 
report  of  a  referee  in  an  action  of  partition. 

Austen  G.  Fox,  Theodore  DeWitt  and  WiUiain  J.  Favr 
ning,  for  appellant. 

Charles  S.  Noyes,  Eph.  A.  Karelsen  and  Orlando  B. 
BaMen  for  respondents. 

Per  Curiam: 

The  action  is  for  the  partition  or  sale  of  land.  As 
between  the  appellant  and  the  other  parties  it  is  in  fact  an 
action  to  determine  title.  One  of  the  points  made  by  the 
appellant,  asserting  ownership  both  by  conveyance  and 
adverse  possession,  is  that  the  conflicting  claims  over  the 
title  cannot  be  tried  in  a  suit  for  partition  and  must  be 
disposed  of  in  an  action  of  ejectment  according  to  inmxe- 
morial  practice  supported  by  many  cases  which  are  cited. 
The  practice  in  this  regard  is  no  longer  debatable.  This 
court  is  committed  to  the  view  that  a  person  claiming  as 
joint  tenant  or  tenant  in  common,  even  though  not  in 
actual  possession,  may  now  maintain  a  suit  for  partition 
in  which  all  questions  of  title  affecting  the  entire  property 
may  be  tried  and  adjudicated  with  the  same  effect  as  was 
formerly  the  practice  in  actions  of  ejectment.  Code  Civ. 
Pro.,  §§  1639  et  seq.;  Weston  v.  Stoddard,  137  N.  Y.  119; 
Satterlee  v.  Kobbe,  173  N.  Y.  91,  95;  Brown  v.  Peek,  204 
N.  Y.  238.  The  reasons  for  the  change  in  the  practice  are 
so  fully  stated  in  these  and  other  cases  that  we  need  not 
now  repeat  them. 

The  merits  of  the  case  present  many  difficult  questions 
which  have  been  argued  with  great  ability  and  thorough- 
ness  by  coimsel  and  which  have  been  made  the  subjects 
of  very  elaborate  discussions  by  the  learned  referee  before 
whom  the  issues  were  tried  and  by  the  Appellate  Division 
in  its  review.  The  case  is  one  in  which  there  is  no  con- 
venient compromise  between  a  long  and  repetitious  re- 
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view  of  every  detail  and  a  bare  outline  of  the  more  impor- 
tant questions.  We  have  chosen  the  latter  method. 
Since  we  agree  with  the  conclusions  reached  by  the  courts 
below,  we  deem  it  unprofitable  to  repeat  the  exhaustive 
discussions  with  which  we  have  been  favored,  and  we  shall 
confine  ourselves  to  the  shortest  possible  statement  of  a 
few  controlling  considerations  which,  under  the  limited 
jurisdiction  of  this  court,  siurive  for  review  on  this  ap- 
peal. For  that  piupose  we  refer  to  some  of  the  salient 
facts. 

The  defendant,  The  Mission  of  the  Immaculate  Virgin 
for  the  Protection  of  Homeless  and  Destitute  Children 
(referred  to  as  the  "Mission '')>  is  in  possession  of  a  piece 
of  land  on  Rockaway  Beach,  the  greater  part  of  which  it 
claims  to  own  by  conveyance  and  by  adverse  possession. 
The  plaintiflf  and  the  defendants  AUce  Corr  and  the  New 
York  City  Water  Front  Company  claim  as  tenants  in 
common  under  a  chain  of  conveyances  and  the  defendant 
Packard  is  a  mortgagee.  The  premises  in  controversy 
consist  of  beach  land  on  Rockaway  Beach,  Long  Island, 
now  of  considerable  value,  but  until  quite  recently  re- 
garded as  worth  very  little.  By  consent  of  the  parties 
the  issues  raised  by  the  pleadings  were  sent  to  a  referee, 
and  the  proceedings  before  him  culminated  in  a  report 
finding  that  the  plaintiff  and  her  co-tenants  were  the  own- 
ers of  the  fee  of  the  premises  described  in  the  complaint; 
that  the  defendant  mission  had  no  title  thereto;  that  the 
plamtiff  was  entitled  to  partition;  and  that  the  defend- 
ant mission  should  be  removed  from  possession.  This 
report  was  confirmed  at  Special  Term  by  the  usual  inter- 
locutory judgment  adjudging  the  rights  of  the  parties 
and  appointing  conmiissioners  to  make  partition.  The 
defendant  mission  appealed  to  the  Appellate  Division, 
where  the  interlocutory  judgment  was  affirmed.  The 
premises  were  partitioned  and  the  report  of  the  commis- 
sioners was  filed,  whereupon  a  final  judgment  was  entered. 
From  this  judgment  the  defendant  mission  appeals  to 
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the  court,  bringing  up  for  review  the  interlocutoiy  judg- 
ment and  all  the  intermediate  proceedings. 

For  the  purposes  of  this  suit  the  history  of  the  title  to 
the  premises  in  dispute  need  be  traced  back  no  further 
than  1809.  In  that  year  this  land  was  allotted  to  Thomas 
Banister  in  the  right  of  his  wife  Rachel  under  a  judg- 
ment in  what  is  known  as  the  Comwell  partition  suit, 
designating  it  as  lots  four  and  five  of  the  second  division 
of  the  beach.  At  that  time  Rachel  Banister  and  her  sis- 
ter, Alice  Martin,  were  the  joint  owners  of  a  farm  at  Far 
Rockaway  known  as  ''Rock  Hall"  and  of  four  separate 
pieces  of  woodland,  comprising  in  all  about  four  hundred 
acres,  which  had  been  devised  to  them  by  their  brother 
Samuel  Martin.  Rachel  Banister  died  intestate  in  1817, 
leaving  her  husband,  Thomas  Banister,  and  three  children, 
Josiah,  Samuel  and  Alice,  wife  of  WiUiam  McNeal,  and 
Rachel's  interest  in  lots  four  and  five  of  the  second  divi- 
sion of  the  beach  went  to  these  children,  subject  to  the 
tenancy  by  the  curtesy  of  Thomas,  the  husband.  In  1817, 
after  the  death  of  Rachel  Banister  and  her  sister  Alice 
Martin,  the  half  interest  of  Alice,  in  the  farm  and  the 
detached  woodlands,  was  purchased  by  Thomas  Ban- 
ister, and  in  1818  he  and  his  children  executed  a  deed  of 
the  same  in  trust  to  James  Foster  and  Robert  Bogardus 
as  trustees.  This  trust  deed  is  one  of  the  pivotal  features 
of  the  case.  The  appellant  mission  contends  that  the 
description  therein  included  the  beach  lots  foiu*  and  five. 
The  respondents,  plaintiflf  and  her  co-tenants,  assert  that 
they  were  not  included,  and  the  courts  below  have  so 
held.  If  this  deed  did  not  include  the  beach  land  the 
respondents  have  concededly  established  title  in  them- 
selves by  a  succession  of  wills,  inheritances  and  convey- 
ances which  need  not  be  recited.  Upon  the  premise  that 
the  description  in  this  trust  deed  of  1818  is  broad  enough 
to  include  the  beach  lots  four  and  five,  the  appellant  mis- 
sion contends  that  it  acquired  title  through  a  subsequent 
deed  made  in  1832  by  the  trustees,  Foster  and  Bogaxdus, 


KSLLUM  V.   CORB  BT  AL.  6 

Opinion  of  the  Court 

to  one  Lockwood,  and  later  conveyances  to  his  gran- 
vees* 

The  description  in  the  trust  deed  of  1818  from  Thomas 
Banister  and  his  children  to  Foster  and  Bogardus  as  trus- 
tees, is  as  follows: 

"All  that  certain  farm,  mansion  house,  outhouses, 
woodland,  meadow,  ground  and  premises,  situate,  lying 
and  being  at  Far  Rockaway,  in  the  Township  of  Hemp- 
stead, Ck>imty  of  Queens  and  State  of  New  York,  com- 
monly called  Rock  Hall,  including  the  piece  of  land  pur- 
chased from  Whitehead  Cornell,  the  piece  purchased  from 
Stephen  Wood,  the  piece  purchased  from  Micajah  Mott 
and  the  piece  purchased  from  James  Abrams,  and  whereof 
Samuel  Martin,  late  of  Rockaway  aforesaid,  physician, 
died  seised.  Containing  in  the  whole  by  estimation  four 
hundred  acres  of  land,  all  of  which  the  said  Samuel  Mar- 
tin devised  to  his  two  sisters,  Rachel  Banister,  the  wife 
of  the  said  Thomas,  and  Alice  Martin,  deceased,  the  undi- 
vided moiety  which  belonged  to  the  said  Alice  Martin  was 
by  deed  duly  executed  and  bearing  date  the  Twelfth  day 
of  September,  One  thousand  eight  hundred  and  seventeen, 
conveyed  to  the  said  Thomas  by  Robert  Bogardus  and 
Alice  McNeal,  in  virtue  of  will  of  said  Alice  Martin,  and 
to  which  will  they  were  executors." 

The  description  in  the  deed  of  1832  from  the  trustees  to 
Benjamin  C.  Lockwood  is  as  follows: 

"All  that  certain  piece  or  parcel  of  beach,  situate,  lying 
and  being  at  Far  Rockaway  in  the  County  of  Queens,  be- 
tween the  marsh  and  the  ocean  and  known  and  distin- 
guished on  the  Map  of  the  Beach  by  lot  number  six  and 
also  that  other  beach  lot  adjoining  the  above  lot  niunber 
seven,  which  lots  lay  between  the  lot  of  John  Comaga  and 
the  lot  of  Vi^lliam  Tisdale,  formerly  William  Comwell." 

In  respect  of  the  description  in  the  deed  of  1818  to  the 
trustees,  the  courts  bdow  have  decided  that  it  did  not 
include  the  beach  land  in  dispute  and  we  think  the  con- 
clusion is  sustained  by  the  description  itself  as  well  as  by 
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the  extrinsic  facts.  The  description  refers  to  a  farm  and 
premises  situate  at  Far  Rockaway  known  as  Rock  Hall. 
By  specific  mention  it  includes  four  detached  pieces  of 
land  and  refers  to  the  grantors  from  which  they  were 
acquired.  This  alone  is  convincing  evidence  that  the 
trust  deed  was  not  intended  to  convey  anything  but  the 
farm  and  the  detached  lands  to  which  particular  reference 
was  made;  and  when  we  turn  to  the  extrinsic  facts  they 
all  point  in  the  same  direction.  The  farm  itself  consisted 
of  about  three  himdred  acres,  and  the  four  detached 
parcels  added  about  one  hundred  acres  more,  thus  answer- 
ing the  description  as  to  the  amount  of  land.  It  was 
known  by  the  name  of  Rock  Hall,  and  was  located  a  short 
distance  east  of  the  former  village  of  Far  Rockaway 
while  the  premises  in  suit  were  at  least  three  miles  west 
of  the  farm  and  separated  therefrom  by  highways  and 
other  farms.  The  title  to  the  land  in  suit  was  derived 
by  Rachel  Banister  in  her  own  right  through  the  Corn- 
well  partition  suit,  but  the  title  to  the  farm  and  the  four 
detached  pieces  was  held  by  Rachel  jointly  with  her  sister 
Alice  Martin  until  the  death  of  the  latter  in  1815.  There 
was  no  relation  of  title  or  location  to  suggest  that  they 
were  all  parts  of  one  general  description,  and  the  trust 
deed  of  1818  was  made  at  a  time  when  the  beach  land  in 
suit  was  considered  of  Uttle  or  no  value.  In  these  cir- 
ciunstances  it  is  highly  improbable  that  either  of  the 
parties  to  the  deed  of  1818  would  have  thought  of  this 
beach  land  as  a  part  of  the  trust  arrangement.  Upon 
this  branch  of  the  case  there  are  other  facts  and  argu- 
ments which  we  do  not  deem  it  necessary  to  follow  at 
length.  We  agree  with  the  courts  below  in  the  conclu- 
sions: (A)  That  there  is  no  ambiguity  in  the  description 
of  the  lands  conveyed  by  the  trust  deed  of  July,  1818. 
(B)  That  the  lands  in  suit  are  not  embraced  in  that  de- 
scription. (C)  That  the  extrinsic  evidence  does  not  estab- 
lish facts  from  which  a  contrary  inference  can  be  drawn. 
The  deed  of  1832  from  the  trustees  to  Lockwood  does 
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not,  on  its  face,  purport  to  convey  the  beach  lots  four  and 
five  any  more  than  the  deed  of  1818  to  the  trustees.  The 
lots  which  the  deed  of  1832  describes  are  numbered  six 
and  seven,  but  in  the  Comwell  partition  suit  of  1809  the 
Banisters  were  not  awarded  lots  six  and  seven  in  the 
second  division  of  the  beach;  and  even  if  the  Banisters 
acquired  these  lots  there  would  still  be  a  discrepancy 
between  the  description  and  the  hcus  in  quo  which  would 
exclude  the  latter  from  the  deed  of  1832.  It  is  clear  that 
in  order  to  identify  the  land  in  suit  as  that  which  was 
attempted  to  be  described  in  this  deed  it  must  either  be 
assmned  that  the  use  of  the  lot  numbers  six  and  seven 
was  a  mistake,  or  these  nmnbers  must  be  ignored  in  favor 
of  other  parts  of  the  descriptioii.  Upon  either  hypothesis, 
however,  it  remains  true  that  if  the  deed  of  1818  to  the 
trustees  did  not  vest  in  them  the  title  to  beach  lots  four 
and  five,  their  deed  of  1832  to  Lockwood  could  not  convey 
the  same  no  matter  what  the  description  may  have  been. 
It  is  this  dilemma  that  compels  the  appellant  mission 
to  invoke  the  presumption  of  a  lost  grant  of  the  lands  in 
suit  from  Rachel  Banister  to  her  sister  Alice  Martin,  but 
this  theory  is  hedged  about  by  difficulties  which  the 
appellant  has  not  been  able  to  overcome.  Alice  Martin 
died  in  1815.  Up  to  the  time  of  her  death  she  and  her 
sister  Rachel  were  co-tenants  of  the  Rock  Hall  farm. 
There  was  no  such  co-tenancy  in  respect  of  the  beach 
lots,  for  the  interests  in  these  were  allotted  in  severalty, 
and  neither  of  these  sisters  had  any  interest  in  the  beach 
land  of  the  other.  The  record  is  barren  of  evidence  tend- 
ing to  show  that  Alice  Martin  ever  made  any  claim  of 
title  to  the  beach  lots  in  suit  or  exercised  any  acts  of 
ownership  over  them.  And  when  this  branch  of  the  case 
is  closely  analyzed  it  becomes  evident  that  we  are  asked 
to  apply  the  doctrine  of  a  lost  grant  solely  upon  the  con- 
duct of  the  trustees  and  their  grantees.  We  cannot 
predicate  a  lost  grant  merely  upon  the  high  reputation  of 
the  trustees  or  their  alleged  good  faith  in  attempting  to 
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make  conveyances  of  lands  to  which  they  had  no  record 
title.  That  would  be  an  easy  but  dangerous  method  of 
legalizing  the  acts  of  delinquent  trustees  at  the  expense 
of  the  record  owners  of  property.  Neither  can  the  pre- 
sumption of  a  lost  grant  be  supported  by  a  claim  of  title 
unless  it  is  accompanied  by  proof  of  actual  or  constructive 
possession  characterized  by  claims  and  acts  of  ownership 
during  the  period  required  by  law.  Mission  of  the  Im- 
maculate Virgin  v.  Croniny  143  N.  Y.  524.  Here  the 
mission  has  for  years  claimed  title  and  performed  acts 
upon  the  land  which  indicated  ownership,  but  there  was 
no  actual  or  constructive  possession  which  these  claims 
and  acts  tended  to  characterize;  and,  in  any  event,  the 
period  of  such  possession  as  was  established,  falls  short  of 
the  continuous  twenty  years  which  the  law  requires.  In 
the  language  of  the  Appellate  Division,  ''to  presume  a 
grant  in  a  case  like  this  would  be  practically  to  shorten 
the  statute  of  limitations."  The  conclusions  reached  by 
the  courts  below  on  this  point,  so  fully  set  forth  in  their 
opinions,  are  in  our  judgment  amply  sustained  by  the 
evidence  and  the  findings. 

We  have  examined  the  exceptions  to  rulings  on  evi- 
dence, to  findings  and  refusals  to  find,  and  we  have  dis- 
covered no  errors  which  would  justify  the  reversal  of  this 
judgment. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Werner,  Hisoock,  Colun, 
CuDDEBACK  and  Miller,  J  J.,  concur. 
Judgment  affirmed. 


Delcambre  v.  Delcambre  et  al.  9 

Statement  of  Case 


Alfred  P.  Delcambre,  Sr.,  Appellant,  v.  Marie  H. 
Delcambre  et  al.,  Defendants,  and  The  City  of 
Mount  Vernon,  Respondent.^ 

(210  N.  Y.  460;  rev'g  149  App.  Div.  952;  133  Supp.  1118) 


.;  parties  defendant;  when  municipal  corporation  may  be 
made  a  party  defendant  in  order  to  test  the  TaHdity  of  taxes  by 
the  municipality;  pleading  in  equity 


1.  In  an  action  of  partition  a  person  having  a  lien  or  interest 
which  attaches  to  the  entire  property  is  not  a  necessary 
defendant,  but  may  be  made  a  party  at  the  election  of  the 
plamtiff. 

2.  The  rules  of  pleading  in  equity  are  the  same  in  form  as  those 
in  actions  at  law,  but  are  more  elastic  by  reason  of  the  char- 
acter of  the  relief  which  may  be  sought  and  given;  and  all 
persons  materially  interested,  either  legally  or  beneficially,  in 
the  subject-matter  of  an  equity  suit,  are  to  be  made  parties  to 
it,  so  that  there  may  be  a  complete  decree  which  will  bind  all 
of  them. 

3.  In  an  action  of  partition  a  municipal  corporation  having  an 
unpaid  claim  for  taxes  against  the  property,  may  be  made  a 
party  defendant,  where  it  is  desired  to  question  the  validity  of 
such  taxes. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  Department, 
entered  March  7,  1912,  which  affirmed  a  final  judgment 
entered  after  affirmance  of  an  interlocutory  judgment  of 
the  Special  Term  sustaining  a  demurrer  to  the  complaint 
by  the  defendant,  the  city  of  Mount  Vernon,  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  and  dismissed  the  complaint  as  against 
the  said  city. 


*  For  complaint  from  this  case,  see  post,  page  118,  in  a  Notb  on 
Pabtttion,  which  begins  post,  page  35. 
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Albert  Fakky  for  appellant. 

Frank  A.  Bennett,  Corporation  Counsel,  for  respondent. 

This  action  is  brought  to  partition  certain  lands  in  the 
city  of  Mount  Vernon,  town  of  Eastchester,  county  of 
Westchester.  The  territory  composing  the  city  of  Mount 
Vernon  was  taken  from  the  town  of  Eastchester  and  said 
city  is  the  successor  of  the  village  of  Mount  Vernon  and 
succeeded  to  all  the  rights  and  liabilities  of  said  village, 
and  by  its  charter  it  is  expressly  given  power  to  sue  and 
be  sued.     (Laws  of  1892,  chapter  182,  §§  1  and  4.) 

The  complamt  alleges  that  the  plaintiff  and  the  defend- 
ant Hohenstein  are  the  owners  in  common  of  the  lands 
sought  to  be  partitioned.  The  city  of  Moimt  Vernon  and 
"Alexander"  Fairchild,  if  living,  the  name  "Alexander" 
being  fictitious,  his  true  first  name  being  unknown  to 
plaintiff  and  who  is  designated  as  A.  Fairchild  in  the  tax 
sales  book  of  the  town  of  Eastchester  for  the  year  1862; 
"Edward"  Martin,  if  living,  the  name  "Edward"  being 
fictitious,  his  true  first  name  being  unknown  to  plaintiff 
and  who  is  designated  as  E.  Martin  in  the  tax  sales  book 
of  the  village  of  Mount  Vernon  for  the  years  1871,  1872 
and  1873,  are,  among  many  others,  made  parties  defend- 
ant.   The  complaint  alleges: 

*^  Twenty-first.  Upon  information  and  belief  that  the 
defendant  the  city  of  Mt.  Vernon  claims  that  said  prem- 
ises are  subject  to  liens  for  arrears  of  taxes  and  assess- 
ments levied  by  it  thereupon  and  sales  therefor  to  the  said 
defendant  the  city  of  Mt.  Vernon,  the  exact  nature,  merit, 
and  extent  of  which  is  imknown  and  which  \a  a  cloud 
upon  the  title  to  said  premises. 

^^Twenty-second.  Upon  information  and  belief  that 
the  defendants  .  .  .  the  city  of  Mt.  Vernon  .  .  .  claim  to 
have  some  estate,  right,  title,  interest,  lien,  claim  or  de- 
mand in,  or  upon  said  premises,  the  exact  nature,  merit 
and  extent  of  which  is  unknown  to  plaintiff  and  which 
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is  a  cloud  upon  the  title  to  said  premises  and  upon  the 
undivided  shares  of  plaintiff  and  the  said  defendant  Jacob 
F.  Hohenstein.  .  .  . 

^^Twenty-fourth.  That  no  personal  claim  is  made 
against  any  of  said  defendants." 

The  plaintiff  demands  judgment  that  he  ''and  the 
defendant  Jacob  F.  Hohenstein  are  each  seized  and 
possessed  of  the  fee  of  an  undivided  one-half  part  of  the 
premises  described  in  the  complaint  as  tenants  in  com- 
mon/' and  that  except  as  to  the  dower  right  of  two  of 
the  defendants  the  other  defendants,  including  the  city 
of  Moimt  Vernon,  have  "not  nor  has  any  of  them  indi- 
vidually or  collectively  or  ofl5cially  or  otherwise  any  right, 
title,  interest,  lien,  claim  or  demand  or  estate  in,  to,  upon, 
or  against  the  premises  described  and  set  forth  in  the 
complaint  or  any  part  thereof." 

The  city  of  Mount  Vernon  demurred  to  the  complaint 
upon  the  ground  that  the  same  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which  demurrer  has 
been  sustained  and  the  complaint  as  to  it  has  been 
dismissed. 

The  Code  of  Civil  Procedure  now  provides  as  to  the 
parties,  pleadings  and  judgment  in  an  action  of  parti- 
tion. It  also  provides  that  issues  between  the  plaintiff 
and  defendants  or  any  of  them,  and  also  as  between  the 
defendants  may  be  tried  by  a  jury.  The  Code  provisions 
material  to  the  question  now  before  us  for  consideration 
are:  §  1539.  "The  plaintiff  may,  at  his  election,  make  a 
tenant,  by  the  curtesy,  ...  or  other  person,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a 
defendant  in  the  action.  In  that  case,  the  final  judg- 
ment may  either  award  to  such  party  his  or  her  entire 
right  and  interest,  or  the  proceeds  thereof,  ...  or  may 
reserve  and  leave  unaffected  his  or  her  right  and  interest, 
or  any  portion  thereof .  A  person  specified  in  this  sec- 
tion,  who  is  not  made  a  party,  is  not  affected  by  the  judg- 
ment in  the  action.'' 
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Section  1542.  ''The  complamt  must  •  •  .  specify  the 
rights^  shares,  and  interest  therein  of  all  the  parties,  aa 
far  as  the  same  are  known  to  the  plaintiff.  If  a  party, 
or  the  share,  right,  or  interest  of  a  party,  is  unknown  to 
the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncertain 
or  contingent;  .  .  .  that  fact  must  also  be  stated  in  the 
complaint.'^ 

Section  1543.  ''The  title  or  interest  of  the  plaintiff  in 
the  property,  as  stated  in  the  complaint,  may  be  con- 
troverted by  the  answer.  The  title  or  interest  of  any 
defendant  in  the  property,  as  stated  in  the  complaint, 
may  also  be  controverted  by  his  answer,  or  the  answer  of 
any  other  defendant;  and  the  title  or  interest  of  any 
defendant,  as  stated  in  his  answer,  may  be  controverted 
by  the  answer  of  any  other  defendant.  •  .  •  The  issues, 
joined  as  prescribed  in  this  section,  must  be  tried  and 
determined  in  the  action." 

Section  1544.  "An  issue  of  fact  joined  in  the  action  is 
triable  by  a  jiuy.  Unless  the  court  directs  the  issues  to 
be  stated,  as  prescribed  in  section  970  of  this  act,  the 
issues  may  be  tried  upon  the  pleadings." 

It  is  not  necessary  to  make  a  person  having  a  lien  or 
interest  which  attaches  to  the  entire  property  a  party 
defendant,  but  he  may  be  made  a  defendant  at  the  elec- 
tion of  the  plaintiff. 

This  court  m  Satterlee  v.  Kobhe,  173  N.  Y.  91,  100, 
say:  "It  is  quite  certain  that  the  right  to  try  an  adverse 
claim  of  title  by  a  defendant  in  an  action  of  partition 
was  asserted  and  decided  by  this  court  in  Weston  v. 
Stoddard.  That  general  principle  being  firmly  established, 
it  is  difficult  to  see  how  it  is  at  all  material  who  asserts  the 
adverse  right.  ...  All  persons  having  or  claiming  to 
have  an  interest  in  the  real  estate  sought  to  be  partitioned 
may  be  made  defendants  in  the  action,  and  that  adverse 
conflicting  claims  by  any  defendant  may  be  determined 
under  the  procediire  there  enacted,  to  the  end  that  when 
the  real  estate  involved  is  divided  or  sold  all  clouds  upon 
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the  title  may  be  removed  and  the  title  settled  by  the 
judgment/' 

The  language  of  the  court  in  the  Satterlee  case  is  by  the 
express  provision  of  the  Code  apphcable  to  any  person 
having  a  lien  or  interest  which  attaches  to  the  entire 
property.  See  WaUace  v.  McEchrorty  176  N.  Y.  424,  426; 
Tawnsend  v.  Bogert,  126  N.  Y.  370;  Best  v.  Zeh,  82  Hun, 
232;  31  Supp.  230;  aflf'd  on  opinion  below,  146  N.  Y. 
363;  Wegbm  v.  Stoddard^  137  N.  Y.  119;  Ohermeyer  v. 
Behn,  123  App.  Div.  440;  108  Supp,  289;  aflf'd  195  N.  Y. 
588;  Lawrence  v.  NarUmj  116  App.  Div.  896;  102  Supp. 
481;  BigU>w  v.  BiglaWy  39  App.  Div.  103;  56  Supp.  794; 
Brawn  v.  Peek,  204  N.  Y.  238;  Mawhirmey  v.  Bliss,  124 
App.  Div.  609;  109  Supp.  332. 

The  term  ''i>erson,"  as  used  in  the  Code,  includes  a 
corporation,  and  even  the  people  of  the  State  may  be 
made  a  party  defendant  to  an  action  for  partition  of  real 
property  in  the  same  manner  as  a  private  person.  Code 
Qv.  Pro.,  §  1594. 

We  see  no  reason,  therefore,  as  a  matter  of  law,  why  a 
municipal  corporation  having  a  hen  or  interest  which 
attaches  to  the  entire  property  sought  to  be  partitioned 
should  not,  at  the  election  of  the  plaintiff,  be  made  a  party 
defendant,  although  the  propriety  of  making  a  munici- 
pal corporation  having  an  alleged  hen  for  taxes  or  asseseh 
ments,  or  based  upon  a  sale  for  taxes  or  ajssessments,  a 
party  defendant,  unless  there  is  a  real  controversy  to  be 
detennined  affecting  the  vaUdity  of  such  lien,  may  be 
seriously  questioned.  Morgan  v.  FvUerton,  9  App.  Div. 
233;  41  Supp.  465. 

It  is  provided  by  section  1676  of  the  Code  of  Civil  Pro- 
cedure that  ''The  officer  making  the  sale  must,  out  of  the 
proceeds,  unless  the  judgment  otherwise  directs,  pay  all 
taxes,  assessments,  and  water  rates,  which  are  hens  upon 
the  property  sold,  and  redeem  the  property  sold  from  any 
sales  for  unpaid  taxes,  assessments,  or  water  rates,  which 
have  not  apparently  become  absolute.    The  sums,  neces- 
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sary  to  make  those  payments  and  redemptions,  are  deemed 
expenses  of  the  sale,  withm  the  meanmg  of  that  expres- 
sion, as  used  in  any  provision  of  article  second,  third  or 
fourth  of  this  title." 

In  Leinen  v.  EUer,  43  Hun,  249,  the  right  to  make  a 
municipal  corporation  a  party  to  an  action  in  partition 
where  it  is  desired  to  question  the  validity  of  the  taxes 
assessed  by  said  municipaUty  is  clearly  recognized. 

If  a  municipal  corporation  is  made  a  party  defendant, 
except  in  a  case  where  it  is  the  purpose  of  the  plaintiff  in 
good  faith  to  ascertain  the  amount  of  a  hen  or  interest 
which  cannot  be  determined  by  mere  computation  or  to 
litigate  a  bona  fide  claim  that  such  hen  or  interest  is 
invalid,  the  court  should  by  the  judgment  and  in  its  award 
of  costs  in  the  action  take  into  consideration  the  fact  that 
such  municipaUty  was  not  a  necessary  party  to  the  action. 

The  question  now  before  us  is  simply  one  of  parties  and 
whether  the  complaint,  if  true,  states  a  cause  of  action 
withm  the  Code  provisions.  The  rules  of  pleadmg  in 
equity,  while  the  same  in  form  with  those  in  actions  at 
law,  are  nevertheless  broader  and  more  elastic  by  reason 
of  the  inherent  character  of  the  relief  which  may  be 
sought  and  given.  It  has  always  been  held  as  a  general 
rule  in  equity  that  all  persons  materially  interested  either 
legally  or  beneficially  in  the  subject-matter  of  a  suit  are 
to  be  made  parties  to  it,  so  that  there  may  be  a  complete 
decree  which  shall  bind  them  all.  Caldwell  v.  Taggart, 
4  Peters,  190.  In  carrying  out  that  rule  it  sometimes 
happens  that  a  plaintiff  knows  the  fact  that  a  third  per- 
son claims  an  interest  in  the  subject-matter  of  the  action 
but  does  not  know  the  nature,  extent  or  merits  of  the  claim 
which  cannot,  nevertheless,  be  entirely  ignored  without 
peril  to  the  completeness  of  the  remedy  sought.  In  such 
an  emergency  the  facts  may  be  stated,  the  claimant  be 
called  in  as  a  party,  and  required  to  disclose  his  alleged 
interest.     Tovmsend  v.  Bogert,  supra. 

The  form  of  the  complaint  in  this  action,  so  far  as  it 
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relates  to  the  city  of  Mount  Vernon,  is  not  to  be  com- 
mended, but  it  relates  not  alone  to  taxes,  but  to  assess- 
ments, and  to  sales  to  the  defendant  city  for  taxes  and 
assessments,  and  we  do  not  think  that  it  should  be  dis- 
missed as  wholly  insufficient.  The  reasons  which  induce 
the  courts  to  refuse  to  entertain  an  action  to  restrain  the 
collection  of  a  tax  do  not  apply  to  prevent  a  municipality 
from  being  made  a  party  defendant  in  a  partition  action 
as  provided  in  the  Code  sections  quoted,  but  such  reasons 
would  undoubtedly  prevent  the  courts  from  granting  an 
injunction  pendente  lite  as  against  the  municipaUty. 

The  judgment  of  the  Appellate  Division  and  said  final 
judgment  should  be  reversed,  with  costs  in  this  court  and 
in  the  Appellate  Division  and  judgment  should  be  entered 
overruling  the  respondent's  demurrer,  with  costs. 

WiLLARD  Bartlett,  Ch.  J.,  HiscocK,  CoLLiN  and 
Miller,  JJ.,  concur;  Cuddeback,  J.,  concurs  in  result; 
Werner,  J.,  not  voting. 

Judgment  accordingly. 


Ida  a.  Chew,  Appellant,  v.  Herbert  C.  Sheldon  et 
al..  Respondents. 

(214  N.  Y.  344;  rev'g  153  App.  Div.  931;  138  Supp.  1110) 

Partition ;  ^  testamentaiy  provision  for  home  and  support  of  daugh- 
ter in  house  and  on  farm  of  testator;  such  provision  as  restric- 
tion on  the  sale  of  the  farm  in  partition 

1.  Where  a  testator,  in  his  will,  gave  all  his  property  to  his  wife 
and  then  provided  that  a  daughter  should  have  ^'a  home  and 
support  in  the  house  on  the  farm  that  I  shall  own  at  my  de- 

^  See  Note  on  PABrmoN,  poatj  page  35. 
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cease,  or,  if  after  my  decease  my  wife  shall  deem  it  necessaiy 
to  remove  to  some  other  place,  my  daughter  shall  be  pro- 
vided with  a  home  and  support  by  my  wife/'  and  the  testa- 
tor's wife  died  before  her  husband  and  after  his  death  an 
action  was  brought  by  a  daughter  not  mentioned  in  the  will, 
for  the  partition  and  sale  of  the  farm,  it  was  held  that  while 
the  plaintiff,  as  a  tenant  in  common,  had  a  right  to  maintain 
the  partition  action,  in  which  a  sale  of  the  farm  might  be  had, 
nevertheless  such  sale  should  be  made  subject  to  the  per- 
sonal lien  and  claim  of  the  daughter  for  whom  the  testamen- 
tary provision  was  made  for  her  maintenance  and  a  home 
on  the  farm  and  the  right  to  the  possession  thereof  for  that 
purpose,  where  it  appeared  that  if  the  farm  was  sold  and  the 
entire  proceeds  devoted  to  the  purpose  of  providing  a  home 
and  support  for  the  daughter  they  would  be  inadequate,  while 
the  farm  itself,  with  the  personal  effects  of  the  daughter, 
would  provide  such  a  home  and  be  suiScient  for  her  support. 
2.  Equity  will  not  award  partition  at  the  suit  of  one  in  violation 
of  his  own  agreement,  or  in  violation  of  a  condition  or  restric- 
tion imposed  upon  the  estate  by  one  through  whom  he  claims. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  Department, 
entered  December  30,  1912,  affirming  a  judgment  in 
favor  of  defendants  entered  upon  a  dismissal  of  the  com- 
plaint upon  the  merits  by  the  court  on  trial  at  Special 
Term  in  an  action  of  partition. 

Edmund  B.  Jenks  and  Eugene  Clinton,  for  appellant. 

Jared  T.  Newman  for  Herbert  C.  Sheldon,  respondent. 

Mih  C.  Paige  for  Carrie  A.  Sheldon,  respondent. 

Ctjddeback,  J. : 

An3on  S.  Sheldon  died  in  the  year  1907,  leaving  a  last 
will  and  testament  nriade  in  1903,  whereby  he  devised  all 
his  property,  both  real  and  personal,  to  his  wife  Juliaette, 
and  made  the  following  provision  for  his  daughter  Carrie 
A,  Sheldon: 
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^'SecoTid.  My  daughter  Caxrie  shall  have  a  home  and 
support  in  the  house  on  the  farm  that  I  shall  own  at  my 
decease,  or,  if  after  my  decease,  my  wife  shall  deem  it 
necessary  to  remove  to  some  other  place,  my  daughter 
shall  be  provided  with  a  home  and  support  by  my  wife 
Juliaette." 

At  the  time  of  making  the  will,  the  testator  was  the 
owner  of  a  farm  containing  about  103  acres,  and  worth 
about  $1,800.  His  estate  at  the  time  of  his  death  con- 
sisted of  the  farm  and  of  personal  property  of  the  value  of 
about  $550.  His  heirs  at  law  were  the  plaintiff,  Ida  A. 
Chew,  the  defendant  Herbert  C.  Sheldon,  neither  of 
whom  is  mentioned  in  the  will,  and  the  defendant  Carrie 
A.  Sheldon  in  whose  favor  provision  for  a  home  and  sup- 
port was  made. 

The  defendant  Carrie  A.  Sheldon  was  about  fifty  years 
old  when  her  father  died.  She  had  never  married  but 
had  always  resided  at  home  with  her  parents.  The  testa- 
tor's other  children,  the  plaintiff  and  the  defendant  Her- 
bert C.  Sheldon,  left  home  when  comparatively  young. 
The  testator's  wife  died  before  her  husband  and  there- 
after and  until  the  demise  of  the  testator  the  daughter 
Carrie  resided  alone  with  him  on  the  farm  referred  to  in 
the  will.  After  her  father's  death  she  continued  to  oc- 
cupy the  farm  as  her  home  and  had  her  support  there- 
from with  the  acquiescence  of  all  the  other  parties  to  the 
action  imtil  April,  1909.  She  had  no  property  except 
about  three  or  four  hundred  dollars,  which  she  had  saved, 
and  that,  together  with  the  provision  m  the  will,  were  her 
only  means  of  support. 

The  plaintiff  brings  this  action  for  a  sale  of  the  farm 
and  a  division  of  the  proceeds  of  the  sale  among  the  par- 
ties to  the  action,  and  for  an  accotmting.  It  is  alleged  in 
the  complaint,  and  the  court  has  found  as  a  fact,  that  the 
farm  is  so  situated  that  actual  partition  thereof  cannot 
be  made  without  great  prejudice  to  the  owners.  The 
action  is  resisted  by  the  defendant  Carrie  A.  Sheldon  on 
2 
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the  ground  that  a  sale  as  demanded  in  the  complaint 
would  be  m  violation  of  the  provisions  of  the  will  giving 
her  a  home  on  the  farm  and  maintenance  therefrom^ 
and  the  defendant  Herbert  C.  Sheldon  joins  in  that 
defense. 

It  is  a  well-settled  rule  that  at  common  law,  as  well  as 
by  statute,  partition  among  tenants  in  common  of  real 
property  is  a  matter  of  right,  where  they  do  not  desire  to 
hold  and  use  the  property  in  common.  SmiOi  v.  Smith, 
10  Paige,  470;  Van  Arsdale  v.  Drake,  2  Barb.  599;  Wilr 
lard  V.  WiUard,  145  U.  S.  116.  But  it  is  an  equally  well- 
settled  rule  that  "equity  will  not  award  partition  at  the 
suit  of  one  in  violation  of  his  own  agreement,  or  in  violar 
tion  of  a  condition  or  restriction  imposed  upon  the  estate 
by  one  through  whom  he  claims."  Dee  v.  Dee,  212  111. 
338,  354;  Kepley  v.  Overton,  74  Ind.  448;  Serena  v. 
Moore,  69  N.  J.  Eq.  687;  Latshaw's  Appeal,  122  Penn. 
St.  142;  Swaine  v.  Denby,  L.  R.  [14  Ch.  Div.]  326;  HoU 
den  V.  Rush,  119  App.  Div.  716;  104  Supp.  175;  Tucker 
v.  Tucker,  122  App.  Div.  308;  106  Supp.  713;  Buschmann  v. 
McDermott,  154  App.  Div.  515;  139  Supp.  314,  and  cases 
cited  in  30  Cyc.  185. 

It  is  apparent  from  a  reading  of  the  will  that  the  espe- 
cial objects  of  the  testator's  bounty  were  his  wife  and  the 
daughter  who  had  remained  at  home.  He  makes  no 
mention  of  his  other  children  who  went  away  early  in  life. 
He  gave  all  his  property,  real  and  personal,  to  his  wife, 
but  charged  the  real  estate  with  the  burden  of  providing 
a  home  and  means  of  support  for  the  daughter.  The 
home  was  to  be  in  the  house  on  the  farm,  and  the  support 
was  to  come  from  the  farm.  The  only  way  in  which  the 
daughter  could  be  deprived  of  this  home  and  means  of 
support  was  by  the  act  of  the  mother,  who  might  remove 
from  the  farm,  in  which  case  she  was  required  to  provide 
a  home  and  support  for  her  daughter  in  some  other  way. 
The  death  of  the  mother  took  away  the  only  person  who 
could  defeat  the  daughter's  claims  upon  the  land.    The 
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daughter  took  no  estate  in  the  land  but  a  personal  interest 
or  bequest  which  constituted  a  lien  or  charge  thereon. 
Thurher  v.  Chambers,  66  N.  Y.  42;  Borst  v.  Crommie,  19 
Hun,  209;  Kelsey  v.  Western,  2  N.  Y.  600,  608;  King- 
man V.  Kingman,  121  Mass.  249. 

The  amount  and  value  of  the  testator's  estate  were 
proved,  as  has  been  mentioned,  and  it  is  manifest  that  if 
the  farm  were  sold  and  the  entire  proceeds  devoted  to  the 
purpose  of  providing  a  home  and  support  for  the  daughter, 
they  would  be  entirely  inadequate;  whereas,  the  farm 
itself  now  provides  a  home,  and  with  the  personal  exer- 
tions of  the  daughter  it  can  be  made  to  provide  sufficient 
for  her  support. 

A  sale  of  the  farm  which  carries  with  it  and  cuts  off 
the  claim  of  the  testator's  daughter  Carrie  to  support 
and  maintenance,  will  entirely  defeat  the  scheme  and 
intention  of  the  testator,  and  the  plaintiff's  demand  for 
relief  to  that  extent  should  be  denied. 

The  plaintiff  argues  further  that  the  property  may  be 
sold  free  from  the  claim  of  the  defendant  Carrie  A.  Shel- 
don, upon  the  ground  that  the  directions  m  the  wiU  for 
her  support  and  maintenance  are  void  as  being  repugnant 
to  the  prior  devise  of  the  farm  in  fee  to  the  testator's 
wife.  And  also  that  the  bequest  in  favor  of  the  daughter 
lapsed  with  the  lapse  of  the  devise  to  the  wife.  That 
argument  agam  runs  counter  to  the  manifest  mten- 
tion  of  the  testator.  As  has  been  already  said,  the  tes- 
tator was  desirous  not  only  of  properly  caring  for  his  wife, 
but  of  providing  a  home  and  means  of  support  for  his 
daughter  as  well,  and  his  will  should  receive  the  most 
favorable  construction  to  accomplish  the  purpose  in- 
tended. There  is  nothing  repugnant  between  the  provi- 
sions of  the  will  giving  the  testator's  property  to  his  wife, 
and  charging  the  property  in  her  hands  with  the  main- 
tenance of  the  daughter.  Full  effect  can  be  given  to 
every  part  of  the  instrument,  and  that  the  law  requires 
ID  every  case.    Matter  of  TiOe  G.  &  T.  Co.,  196  N.  Y. 
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339;  Scott  v.  StetMns,  91  N.  Y.  605,  615;  Sherrer  v. 
BarOettj  45  App.  Div.  135;  60  Supp.  1067.  The  bequest 
to  the  daughter  of  a  lien  on  the  farm  waa  not  so  dependent 
on  the  devise  to  the  wife  as  to  lapse  with  the  lapse  of  the 
devise.  It  was  independent,  and  was  binding  on  the  fann 
in  whosesoever  hands  the  land  might  come.  Thurber 
V.  ChcarAers,  66  N.  Y.  42,  48;  BirdeaU  v.  Hewlett,  I 
Paige,  32. 

The  complaint  of  the  plaintiff,  however,  should  not 
have  been  dismissed  altogether,  but  judgment  should 
have  been  given  for  a  sale  of  the  farm  subject  to  the 
personal  lien  and  claim  of  the  defendant  Carrie  A.  Shel- 
don for  her  maintenance  and  a  home  thereon  with  the 
right  to  possession  of  the  farm  for  the  purposes  of  her  lien 
and  claim.  The  plaintiff  and  her  sister,  the  defendant 
Carrie,  and  her  brother  Herbert  C.  Sheldon,  were  the 
owners  as  tenants  in  common  of  the  farm,  and  their 
interests  as  such  tenants  in  common  were  subject  to  parti- 
tion or  to  a  sale  and  division  of  the  proceeds  if  actual 
partition  could  not  be  made.  Borst  v.  Crommie,  supra; 
Code  Civ.  Pro.,  §  1539. 

I  recommend  that  the  judgment  appealed  from  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
final  award  of  costs. 

WiLLARD  Babtlett,  Ch.  J.  (dissenting) : 

In  Kingman  v.  Kingman^  121  Mass.  249,  the  testator 
gave  to  his  daughter  ''the  use  and  improvement  of  so 
much  of  my  house  as  she  may  need  during  her  life,  and 
also  a  privilege  at  the  fire,  which  I  have  made  for  my  wife, 
while  they  live  together."  The  Supreme  Judicial  Court 
of  Massachusetts  held  that  the  daughter  took  an  interest 
in  the  nature  of  an  easement  or  servitude  under  this  pro- 
vision of  her  father's  will.  I  think  that  Carrie  Sheldon 
took  a  similar  easement  or  servitude  under  the  will  in  the 
present  case.  As  our  Brother  Cuddeback  has  correctly 
said,  equity  will  not  award  partition  in  violation  of  a 
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condition  or  restriction  imposed  upon  the  estate  by  one 
through  whom  a  party  claims.  I  think  such  a  condition 
is  imposed  by  the  second  paragraph  of  the  wUl.  Carrie 
was  to  have  a  home  and  part  in  the  house  on  the  farm 
that  her  father  owned  at  his  decease.  The  facts  proved 
upon  the  trial  show  that  she  can  obtain  adequate  support 
by  remaining  on  the  farm  and  living  in  the  house;  but 
that  if  the  property  is  sold  the  income  from  the  proceeds 
will  not  suffice  to  support  her.  Under  these  circum- 
stances in  order  to  carry  out  the  intention  of  the  testator 
and  give  the  daughter  the  support  which  he  clearly  con- 
templated, it  is  essential  that  the  farm  should  remain  in 
her  possession  and  that  she  should  live  there.  Such  pos- 
session on  her  part  and  residence  there  are  inconsistent 
with  the  idea  of  any  partition  and  sale  of  the  premises 
during  her  lifetime  unless  such  sale  is  made  with  her 
consent.  If  she  has  the  right,  as  I  think  she  has,  to 
remain  there  and  receive  all  the  rents  and  profits  to  her 
own  use  as  long  as  she  lives,  it  is  unreasonable  to  suppose 
that  any  bidder  at  a  partition  sale  would  give  anything 
for  the  property  except  what  it  might  be  worth  after  the 
termination  of  the  easement  or  servitude  in  her  favor. 
This  value  would  be  so  difficult  to  ascertain  that  it  seems 
to  me  preferable  to  hold  that  the  nature  of  the  charge 
upon  the  estate  precludes  a  partition  during  her  lifetime 
without  the  daughter's  consent.  If  this  view  is  correct 
the  judgment  should  be  affirmed  instead  of  being  reversed. 

HiscocK,  Collin,  Hogan,  Cabdozo  and  Seabury,  JJ., 
conciu-  with  Cx^ddeback,  J.;  Willabd  Bartlett,  Ch.  J., 
reads  dissenting  memorandum. 

Judgment  reversed,  etc. 


22  RiCHTER   V.   LiNDEMANN 

Opinion  of  the  Court 


Helena  Maria  Richter,  Respondent,  v.  Katherinb 
F.  LiNDEMANN,  Appellant,  Impleaded  with  Johanna 
Von  Meyer  and  Others,  Respondents 

(166  App.  Div.  33;  152  Supp.  784;  First  Department,  January  22, 1915) 

Partitioii;  ^  receiver;  possession  of  defendant  will  not  be  disturbed 

1.  Where  it  presumptively  appears  that  the  land  in  question  has 
been  conveyed  to  the  person  in  possession,  it  is  the  duty  of  the 
court  to  refrain  from  disturbing  such  possession  by  the  ap- 
pointment of  a  receiver,  until  the  trial  of  the  issues  raised  as 
to  the  right  of  possession. 

Appeal  by  the  defendant,  Katherine  F.  Lindemann, 
from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  oiOSce  of  the  clerk 
of  the  county  of  New  York  on  the  15th  day  of  December, 
1914,  appointing  a  receiver  of  the  rents,  issues  and  profits 
of  the  premises  described  in  the  complaint,  in  so  far  as 
said  order  appoints  a  receiver  of  parcels  2,  3  and  4  of  said 
property. 

Leslie  C.  Fergvson,  for  the  -appellant. 

Florence  J.  SvMimn,  for  the  plaintiff,  respondent. 

Charles  A.  Dryer,  for  the  respondent  Von  Meyer. 

LfAUOHLIN,  J. : 

This  is  an  action  for  the  partition  of  five  parcels  of  real 
estate  of  which  John  George  Lindemann  died  seized  and 
possessed  on  the  7th  day  of  August,  1884,  leaving  a  last 
will  and  testament  which  was  duly  admitted  to  probate 
by  the  Surrogate's  Court  of  the  county  of  New  York  on 
the  28th  day  of  August,  1884,  by  which  he  gave  his  wife, 

^  See  Note  on  Partition,  post,  page  35. 
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Helena  Maria  Elizabeth  Lindemann^  who  died  on  the 
25th  day  of  January,  1913,  without  having  remarried,  a 
life  use  or  use  during  widowhood  of  the  residue  of  his 
estate  after  the  payment  of  his  debts,  and  a  power  of 
appointment  with  respect  to  the  remainder  to  be  exer- 
cised by  will,  and  also  gave  her  authority  to  sell  any  or 
all  of  his  real  estate.  The  plaintiff  and  appellant  are 
daughters  of  said  Helena  M.  E.  Lindemann,  and  the 
appellant  claims  ownership  of  parcels  2,  3  and  4  by  virtue 
of  the  exercise  of  the  power  of  appointment  by  the  last 
will  and  testament  of  her  mother,  and  of  parcels  3  and  4 
also  by  virtue  of  a  deed  from  her  mother  as  executrix  of 
her  father.  The  other  heirs  claim  that  there  was  no  valid 
exercise  of  the  power  of  appointment,  and  that  the  deeds 
were  fraudulent,  in  which  event,  concededly,  the  appel- 
lant is  entitled  to  an  imdivided  one-sixth  interest  in  each 
parcel  and  she  shows  that  such  interest  is  worth  many 
times  more  than  any  possible  UabiUty  or  loss  to  the  re- 
spondents if  a  receiver  be  not  appointed. 

The  appellant  shows  by  aflSdavit  that  she  is  worth  in 
real  property  according  to  its  assessed  value  over  and 
above  incumbrances  upwards  of  $100,000,  exclusive  of 
her  interest  in  the  real  estate  in  question;  but  the  respond- 
ents attempt  to  deny  this  and  contend,  on  affidavits  in 
general  terms  without  stating  the  facts,  that  the  appellant 
is  insolvent.  The  income  amoimts  to  about  $5,000  per 
amium,  and  the  theory  upon  which  the  appointment  of 
a  receiver  is  sought  is  that  the  appellant  has  collected  and 
is  collecting  the  rents  and  has  failed  to  pay  the  taxes  and 
to  keep  the  buildings  in  repair. 

The  will  of  John  George  Lindemann  provided  that  upon 
the  "death  or  remarriage"  of  his  widow,  whichever  event 
happened  first,  he  gave  the  residue  of  his  estate  "to  such 
person  or  persons  as  she  shall  direct  and  appoint  by  her 
last  will  and  testament  in  case  of  her  death,  or  by  instru- 
ment under  her  hand  and  seal,  duly  acknowledged,  in 
case  of  her  remarriage." 


24  RiCHTBR  V.   LiNDEMANN 

Opinion  of  the  Court 

The  widow's  will  recites  that  she  executed  conveyances 
as  she  desired  to  appoint  the  property,  and  left  them  with 
an  attorney  in  escrow  to  be  delivered  to  the  registrar  for 
record  upon  her  death.  If  those  recitals  were  the  only 
provisions  of  the  will  with  respect  to  the  execution  of  the 
power  of  appointment,  the  validity  of  the  execution  of 
the  power  of  appointment  might  well  be  doubted;  but 
the  will  contams  other  provisions  tending  to  show  that 
she  thereby,  without  regard  to  the  deeds,  appointed  the 
property  as  she  desired  it  to  go,  and  appointed  the  three 
parcels,  to  which  the  appeal  relates,  to  the  appellant. 
We  do  not  now  intend  to  express  a  decided  opinion  and 
foreclose  argument  with  respect  to  the  construction  and 
eflfect  of  her  will,  or  with  respect  to  the  validity  of  the 
deeds  or  conveyances  by  the  executrix;  but  we  hold  that 
it  sufficiently  presumptively  appears  that  the  parcels  in 
question  have  been  appointed  or  conveyed  to  appellant 
to  render  it  the  duty  of  the  court  to  refrain  from  disturb- 
ing her  possession  until  the  trial  of  the  issues. 

It  follows  that  the  order  in  so  far  as  it  is  appealed  from 
should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  with  respect  to  parcels  2,  3  and  4 
denied,  without  costs. 

Ingraham,  p.  J.,  McLaughun,  Scott  and  Dowung, 
JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  denied  as  stated  in  opinion,  without 
costs. 
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Charles  A.  Barker^  Appellant;  v.  Willie  C.  Barker 

and  Others,  Respondents 

(166  App.  Div.  863;  152  Supp.  356;  Second  Department, 

March  19,  1915) 

Partition;  ^  jury  trial;  waiver;  request  for  adjournment;  practice; 

trial  of  issues  as  to  validity  of  deed 

1.  An  issue  as  to  the  validity  of  deeds  made  by  the  ancestor  of 
the  plaintiff  and  some  of  the  defendants,  may  be  litigated  in 
an  action  of  partition. 

2.  A  plaintiff  in  a  partition  action  does  not  waive  his  right  to  a 
trial  by  jury  by  appearing  at  Special  Term  and  securing 
several  adjournments  where  such  plaintiff  has  not  noticed  the 
action  for  trial  at  Special  Term. 

Appeal  by  the  plaintiff,  Charles  A.  Barker,  from  an 
order  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Westchester  on  the  10th  day  of  November,  1914. 

Michael  J.  Tiemey,  for  the  appellant. 

WiUiam  S.  Beers  [J.  Addison  Young  with  him  on  the 
brief],  for  the  respondents. 

v/ARR,  J.I 

This  is  an  appeal  by  the  plaintiff  from  an  order  made  at 
Special  Term  in  Westchester  cotmty,  denying  his  motion 
to  strike  the  case  from  the  Special  Term  calendar  on  his 
demand  for  a  jury  trial.  The  action  was  in  partition. 
The  issue  of  fact  arose  on  the  pleadings  as  to  the  vaUdity 
of  certain  deeds  made  by  the  ancestor  of  the  plaintiff  and 
some  of  the  defendants.    This  issue  was  proper  in  an 

^  See  NoTB  on  Pabthion,  poatj  page  35. 
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action  for  partition.    Curran  v.  Hoaey,  153  App.  Div. 
557;  138  Supp.  910. 

The  plaintiff  did  not  notice  the  case  for  trial  on  the 
Special  Term  calendar.  No  issues  had  been  framed. 
Section  1544  of  the  Code  of  Civil  Procedure,  relating  to 
actions  for  partition,  provides  as  follows:  "An  issue  of 
fact  joined  in  the  action  is  triable  by  a  jury.  Unless  the 
court  directs  the  issues  to  be  stated,  as  prescribed  in 
section  970  of  this  act,  the  issues  may  be  tried  upon  the 

pleadings." 

The  only  real  controversy  on  this  appeal  arises  from 
the  respondents'  contention  that  the  plaintiff  had  waived 
his  statutory  right  to  a  jury  trial.  No  clahn  is  made 
that  the  alleged  waiver  was  made  in  the  manner  pre- 
scribed by  section  1009  of  the  Code  of  Civil  Procedure. 
It  is  claimed,  however,  that  the  plaintiff,  by  seeming 
several  adjournments  when  the  case  appeared  on  the 
Special  Term  calendar,  thereby  waived  his  right  to  a  jury 
trial.  In  Mackellar  v.  Rogers,  109  N.  Y.  468,  it  was 
held  that  section  1009  was  not  exclusive,  and  that  a  waiver 
of  a  jury  trial  might  be  made  by  a  party  noticing  a  case 
for  trial  at  a  term  of  the  court  where  no  jury  was  to  sit. 
In  that  case  the  party  aggrieved  did  so  notice  the  case  for 
trial,  but  not  so  here.  Again,  that  was  a  case  in  which 
the  party  had  not  a  statutory  right  to  a  jury  trial.  In 
Third  National  Bank  v.  Shields,  55  Hun,  274;  8  Supp. 
298,  cited  by  the  respondents,  the  case  appeared  on  the 
jury  calendar  and  the  plaintiff  pressed  it  for  trial,  the 
defendants  objected  and  consented  in  open  court  that,  if 
the  case  went  over,  it  should  be  tried  at  Special  Term. 
It  was  held  that  this  consent  made  in  open  court  was  a 
waiver  of  the  right  to  a  jury  trial  and  it  was  enforced 
accordingly.  But  that  is  not  the  situation  here.  In 
this  case  the  plaintiff  seasonably  demanded  his  statutory 
right  to  a  jury  trial,  and  there  was  no  waiver  thereof 
either  expressly  or  by  his  conduct. 

The  order  should  be  reversed,  with  ten  dollars  costs 


Johnston  v.  Johnston  27 

Statement  of  Case 

and  disbursements,   and  the  motion  granted,   without 
costs. 

Jenks,  p.  J.,  Burr,  Rich  and  Putnam,  JJ.,  concurred. 
Order  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  without  costs. 


Edwin  M.  Johnston,  Respondent,  v.  Henry  P.  John- 
ston, Appellant,  Impleaded  with  Alice  May  John- 
ston and  Others,  Defendants 

(165  App.  Div.  24;  151  Supp.  65;  Second  Department, 

December  18,  1914) 

Partition;  ^  distribution  of  proceeds  of  sale;  when  made  within 
three  years  of  granting  of  letters  of  administration;  costs;  * 
allowance  under  Code  Civ.  Proc,  §  3262  in  excess  of  five  per 
cent '  on  selling  price 

1.  Where  the  administrators  of  the  estate  of  a  deceased  person, 
who  had  an  interest  in  the  land,  are  made  parties  to  the 
action,  and  it  appears  that  a  final  accounting  of  the  estate  has 
been  had  before  the  surrogate,  and  the  interlocutory  judgment 
in  the  partition  action  does  not  provide  that  the  sale  shall 
be  "free  from  the  lien  of  every  debt  of  such  decedent,"  it  is  not 
necessary  that  the  moneys  should  be  paid  into  court,  under 
Ckxie  Civ.  Pro.,  §  1538,  although  the  sale  was  made  within 

*  See  Note  on  Paktition,  post,  page  35. 
>  See  also  Servin  v.  Servin,  post,  page  29. 

*  "The  attorneys  for  the  plaintiff  in  a  partition  action  ask  an  extra 
allowance  of  S2,000.  It  is  not  disputed  that  their  services  were  reason- 
ably worth  this  amount.  Under  §  3253  of  the  Code  the  amount  of 
allowances  is  limited  to  five  per  cent  of  the  'value  of  the  subject-matter 
involved.'  The  property  sold  for  the  sum  of  $175,000,  subject  to  a 
mortgage  of  $150,000.  The  plaintiff's  attome3n9  now  claim  that  the 
'value  of  the  subject-matter'  is  the  value  of  the  unincumbered  prop- 
erty, while  the  defendants  claim  that  it  is  only  the  value  of  the  equity. 
I  am  thoroughly  incUned  to  the  view  that  since  the  parties  owned 
the  property  only  subject  to  a  mortgage  and  the  mortgage  was  not 
affected  by  the  partition,  the  subject-matter  of  the  action  was  the 
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three  years  after  the  granting  of  letters  of  administration;  but 
the  court,  in  such  a  case,  can  distribute  the  fund  to  those  en- 
titled to  receive  it. 
2.  The  statutory  allowance  of  sixty  dollars  under  CJode  Civ. 
Pro.  §  3252,  is  in  addition  to  the  five  percentum  on  the  value 
of  the  property,  which  may  be  allowed  as  costs  in  such  an 
action. 

Appeal  by  the  defendant,  Henry  P.  Johnston,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflF, 
entered  in  the  office  of  the  clerk  of  the  county  of  Dutchess 
on  the  22d  day  of  December,  1913,  upon  the  report  of  a 
referee. 

John  J.  Donnelly,  for  the  appellant. 

George  Worrall  [Edward  E,  Perkins  with  him  on  the 
brief],  for  the  respondent. 

Per  Curiam  : 

In  this  partition  suit  the  court  gave  leave  to  issue  a 
supplemental  summons  which  brought  in  as  defendants 
the  administrators  of  the  estate  of  Henry  C.  Johnston, 
deceased.  The  court  also,  on  groimds  that  are  not  ques- 
tioned, set  aside  the  first  sale,  and  directed  a  resale.  The 
two  lots  of  land  in  suit  realized  $6,400,  which,  less  costs, 
was  distributed  among  the  parties  according  to  their 
interests.  As  this  sale  was  made  within  three  years 
after  the  granting  of  letters  of  administration,  it  is  urged 
that  the  moneys  should  have  been  paid  into  court.  (Code 
Civ.  Pro.,  §  1538.)    But  this  interlocutory  judgment  did 

actual  interest  of  the  parties  in  the  property,  and  the  value  of  these 
interests  as  established  by  the  sale  was  only  S25,000.  It  is  not,  how- 
ever, necessary  to  decide  that  question  now,  for  concededly  the  amount 
which  the  parties  realized  was  only  the  sum  of  $25,000,  and  in  my 
opinion  it  would  be  an  abuse  of  discretion  to  grant  more  than  five 
per  cent  of  that  sum,  except  under  most  extraordinary  circumstances, 
which  do  not  exist  in  this  case.  Plaintiff's  allowance  is  therefore  fixed 
at  $850  and  defendant's  at  $400.  Judgment  signed."  Schwartz  v. 
Lehmaier;  Lehman,  J.,  Supreme  Court,  N.  Y.  Special  Term,  Part  4, 
July  8,  1915. 
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not  provide  that  the  sale  should  '^be  free  from  the  lien 
of  every  debt  of  such  decedent.''  A  final  accounting 
of  the  estate  had  also  been  had  before  the  surrogate. 
The  court,  therefore,  could  distribute  the  fund  to  those 
entitled,  and  was  not  called  on  to  tie  up  the  part  of  the 
proceeds  representing  the  estate  of  Henry  C.  Johnston. 
The  referee's  percentage  for  paying  out  moneys  (§  3297) 
was  rightly  cast  under  the  Code  of  Civil  Procedure, 
§  3253.  The  coiui;  gave  allowances  in  all  of  five  per  cent, 
although  plaintiff  also  taxed  sixty  dollars  statutory  allow- 
ance. Code  Civ.  Pro.,  §  3252.  This  was  not  error.  By 
the  words  ''total  allowances"  {Warren  v.  Warren,  203 
N.  Y.  250),  which  cannot  exceed  five  per  cent.  Judge 
Webner  meant  those  given  by  the  court,  and  did  not  refer 
to  the  statutory  allowance  of  sixty  dollars  imder  §  3252  of 
the  Code  of  Civil  Procedure,  which  follows  a  recovery  "as 
a  matter  of  coiu'se."  O^NeiU  v.  Gray,  39  Hun,  566.  While 
these  proceedings  were  not  exceptional  or  peculiarly  dif- 
ficult, the  allowances  aggregating  five  per  cent,  were  clearly 
within  the  court's  discretion. 

The  final  judgment  appealed  from  is  afiKrmed,  but 
without  costs. 

Bt7Rb,  Thomas,  Rich,  Stapleton  and  Putnam,  JJ., 
concurred. 
Final  judgment  affirmed,  without  costs. 


Abbam  F.  Servin,   Respondent,  v.  John  M.   Servin 
and  Jessie  B.  Servin  and  Others,  Appellants 

(168  App.  Div.  242;  153  Supp.  2;  Second  Department,  April  30,  1915) 

Partition;  ^  costs;  >  extra  allowance. 

1.  Under  Code  Civ.  Pro.,  §  3253,  the  total  additional  allowance 
must  not  exceed  five  per  centum  of  the  value  of  the  property 

*  See  Note  on  Partition,  post,  page  35. 
•See  also  Johnston  v.  Johnston  ante,  page  27. 
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partitioned,  in  any  event,  and  there  is  a  secondary  limitation, 
imposed  by  Code  Civ.  Pro.,  §  3254,  that  the  entire  extra  allow- 
ance in  no  case  shall  exceed  $2,000  to  the  plaintiff  and  $2,000 
to  the  defendant,  limiting  the  total  allowances  on  both  sides 
to  $4,000. 

Appeal  from  Special  Term,  Orange  County,  from  part 
of  a  final  judgment. 

Philip  A.  Rarty,  for  appellants. 

Rosslyn  M.  Cox,  for  plaintiff,  respondent. 

Stapleton,  J. : 

The  aggregate  allowances  made  to  the  parties  in  this 
action  for  partition  exceed  5  per  centum  of  the  value  of 
the  property  partitioned.  The  court  was  powerless  to 
make  the  excessive  allowances. 

In  Warren  v.  WarreUy  203  N.  Y.  250,  the  Court  of 
Appeals  expressly  approved  the  rule  governing  the  award 
of  allowances  in  an  action  for  partition  annoimced  in 
Daremus  v.  Crosby,  66  Hun,  125;  20  Supp.  906,  and 
followed  in  Van  Meter  v.  Kelly,  137  App.  Div.  455;  121 
Supp.  874.  Speaking  of  that  rule,  the  Court  of  Ap- 
peals said: 

"Thus  this  rule  has  the  support  of  authority,  of  long- 
continued  usage,  and,  we  believe,  of  reason  based  upon 
controlling  practical  considerations." 

We  venture  to  restate  the  rule:  Section  3253  of  the 
Code  of  Civil  Procedure  provides  that,  in  a  partition  suit, 
an  additional  allowance  may  be  made  to  the  extent  of 
5  per  centum  of  the  value  of  the  property  partitioned. 
If  an  allowance  of  5  per  centum  of  the  value  of  the  prop- 
erty partitioned  be  made  to  the  plaintiff,  no  allowance 
may  be  made  to  any  defendant.  If  the  plaintiff  be 
allowed  less  than  5  per  centiun  of  the  value  of  the  property 
partitioned,  the  defendants  may  be  granted,  upon  the 
value  of  their  respective  interests,  a  per  centum  allowance 
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which,  added  to  the  allowance  made  to  the  plamtiff ,  must 
not  exceed  5  per  centum  of  the  value  of  the  property 
partitioned.  The  object  of  the  section  cited  is  to  give  the 
court  discretion,  in  an  action  for  the  partition  of  real 
property,  to  grant  an  additional  allowance  to  parties, 
and  discretion  as  to  the  proper  distribution  thereof  among 
parties,  if  it  elects  to  make  a  distribution.  Upon  the 
power  there  is,  however,  a  primary  limitation,  universally 
applicable,  namely,  that  the  aggregate  allowances  to  all 
parties  must  not  exceed  5  per  centum  of  the  value  of  the 
property  partitioned.  There  is  a  secondary  limitation, 
imposed  by  section  3254  of  the  Code  of  Civil  Procedure, 
operative  only  when  the  value  of  the  property  involved 
calls  for  its  application,  namely,  that  in  no  event  shall  the 
allowance  to  the  plaintiff  exceed  S2,000,  and  in  no  event 
shall  the  allowance  to  defendants  exceed  $2,000,  and  m 
no  event  shall  the  total  allowances  on  both  sides  exceed 
$4,000.     Weed  v.  Paine,  31  Hun,  10. 

Final  judgment,  in  so  far  as  appealed  from,  reversed, 
with  costs  to  the  appellants,  and  application  for  allowances 
remitted  to  the  Special  Term  for  disposition  in  accordance 
with  this  opinion. 

Jenks,  p.  J.,  and  Thomas  and  Rich,  JJ.,  concur. 


Urania  U.  Glaser,  Plaintiff,  v.  John  N.  Burns  and 

Others,  Defendants 

(000  Misc.  000;  154  Supp.  22;  Supreme  Court,  Kings  County,  Special 

Term,  May  30,  1915) 

Partition;  ^  necessary  parties;  assignee  of  lease  containing  re- 
newal privilege;  executors  and  administrators;  leasehold  estate; 
personal  property;  right  of  administrator  to  sell;  receiver 

1.  A  person  who  has  contracted  to  buy  a  lease,  containing  a 
right  to  a  renewal  at  the  election  of  the  tenant,  is  a  necessary 

1  See  Note  on  Partition,  poH,  page  35. 
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party  to  a  partition  suit  in  which  such  lease  is  involved,  and 
such  purchaser  should  be  made  a  party  upon  his  own  applica- 
tion. 

2.  A  lease  as  to  which  the  unexpired  term  is  less  than  one  year, 
but  which  contains  a  right  to  renew,  is  personal  property 
under  the  provisions  of  Code  Civ.  Pro.,  §  1430,  and  is  an  asset 
in  the  hands  of  an  administrator  de  bonis  non,  which  said 
administrator  can  sell. 

3.  In  such  a  case,  where  it  appears  from  the  moving  affidavits 
that  the  taxes  are  unpaid'  on  the  property,  that  the  adminis- 
trator's sureties  are  dead,  and  the  administrator's  bond  is  not 
for  a  large  amount,  it  is  proper  that  a  receiver  of  the  rents  of 
the  premises  should  be  appointed.^ 

Motion  by  the  Bridge  Caf6,  a  domestic  corporation, 
for  leave  to  intervene  as  a  party  defendant  in  a  partition 
suit,  and  for  the  appointment  of  a  receiver. 

Granted. 

Ferdinand  E.  M.  BvJlowa,  of  New  York  City  (Lawrence 
E.  Brown,  of  New  York  City,  of  counsel),  for  movant. 

Harry  E.  Fajans,  of  Jamaica,  for  plaintiff. 

James  A.  Donnelly ,  of  New  York  City  (Maurice  J. 
Dix,  of  New  York  City,  of  counsel),  for  defendant  Bums. 

Benedict,  J. : 

This  is  a  motion  made  by  the  Bridge  Caf6,  a  domestic 
corporation,  for  leave  to  intervene  as  a  party  defendant 
in  a  partition  suit  brought  in  this  court  in  Rings  county, 
and  for  the  appointment  therein  of  a  receiver  of  the  rents 
of  certain  premises  described  in  the  complaint  situated 
at  No.  103  Park  Row,  in  the  borough  of  Manhattan,  in 
the  coimty  of  New  York.  The  motion  is  made  upon  the 
theory  that  the  moving  party  has  an  interest  in  said 


^  See  Richter  v.  Lindemann,  ante,  page  22. 
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premises,  under  a  contract  in  writing,  bearing  date  the 
14th  of  November,  1910,  for  the  assignment  of  the  renewal 
tenn  of  a  certain  groimd  lease  and  building  upon  the 
demised  premises,  which  lease  was  made  many  years 
ago  by  the  city  of  New  York. 

The  motion  is  resisted  upon  various  groimds,  but  I 
think  it  should  be  granted.  The  contract  was  a  valid 
contract,  made  upon  sufficient  consideration,  for  the 
assignment  of  an  interest  iu  the  lease  of  the  property  in 
respect  of  which  lease  the  action  for  partition  was  brought. 
The  contract  was  to  be  carried  out  when  the  lease  should 
be  renewed.  As  I  view  it,  it  makes  little  difference 
whether  the  leasehold  interest  in  the  property  be  con- 
sidered as  real  or  personal,  when  the  administrator  de 
bonis  non  entered  into  the  contract  in  question,  he  had 
less  than  one  year's  unexpired  term  under  the  original 
lease.  This,  together  with  the  building,  was  personal 
property,  and  the  administrator  could  sell  it.  See  §  1430, 
Civil  Code;  Real  Property  Law  (Consol.  Laws,  c.  50), 
§  240;  SchmiM  v.  Stoss,  207  N.  Y.  731.  Annexed  to  the 
demise  was  a  conditional  covenant  for  a  renewal  of  the 
lease  for  a  further  term  of  21  years;  but  the  seDer's  right 
to  such  renewal  was  contested  by  the  city  of  New  York, 
the  landlord,  on  the  ground  that  the  covenant  for  renewal 
was  invalid.  The  question  has  only  recently  been  deter- 
mined in  the  seller's  favor  by  a  decision  of  the  Court  of 
Appeals.  See  Bums  v.  City  of  New  York,  213  N.  Y. 
516,  reversing  the  Appellate  Division,  First  Department, 
which  had  held  the  covenant  to  be  uUra  vires  and  invalid. 
158  App.  Div.  729;  143  Supp.  952.  During  all  this  con- 
troversy over  the  right  to  renewal  so  contracted  to  be 
sold,  the  moving  party  has  been  and  still  is  ready  and 
willing  to  complete  its  contract  by  the  payment  of,  say, 
$14,000.  Under  §  1538  of  the  Civil  Code  I  think  the 
moving  party  is  not  only  a  proper,  but  a  necessary,  party 
defendant  in  this  partition  action,  especially  in  view  of 
the  aUegations  contained  in  paragraph  XXVI  of  the 
3 
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complaint,  which  indicate  knowledge  on  the  plaintiff's 
part  of  the  existence  of  the  contract  between  Bums  and 
the  moving  party,  although  that  party  is  not  named  in 
said  complaint  as  a  defendant. 

I  have  reached  the  conclusion,  for  the  reasons  thus 
briefly  stated,  that  the  application  for  leave  to  intervene 
should  be  granted;  and,  in  view  of  all  the  facts  alleged  in 
the  moving  affidavits  as  to  the  nonpajrment  of  taxes,  the 
death  of  the  administrator's  sureties,  and  the  size  of  the 
bond  given  by  him,  it  also  appears  proper  that  a  receiver 
of  the  rents  of  the  premises  should  be  appointed.  If  the 
parties  can  agree  upon  a  suitable  person  to  be  appointed 
receiver,  I  will  appoint  accordingly;  otherwise,  I  will  select 
such  receiver,  and  fix  the  amount  of  his  bond. 

Motion  granted;  no  costs.  Settle  order  on  two  days' 
notice. 
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INTRODUCTION 

The  substantial  broadening  of  the  scope  of  the  questions 
which  may  be  determined  in  an  action  of  partition,  by  com- 
paratively recent  statutes  and  more  recent  decisions,  has 
tended  to  make  the  practice  in  regard  to  such  actions  more 
complicated  that  it  was  originally.  In  the  earlier  history  of 
partition  suits  they  were  based,  speaking  broadly,  on  good  title 
and  actual  or  constructive  possession.  That  is,  they  merely 
authorized  the  forcible  division  of  property  as  to  which  the 
parties  could  show  unimpeachable  title  and  which  was  in  their 
possession.  No  question  of  title  or  adverse  possession  could  be 
litigated  in  the  partition  action  proper.  If  such  questions  were 
involved  they  must  be  determined  in  appropriate  actions, 
brought  for  that  purpose,  and  the  partition  suit  must  wait  until 
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the  courts  had  determined,  in  other  actions,  to  whom  the  prop- 
erty really  belonged.  That  practice,  which  may  perhaps  seem 
somewhat  archaic,  was  developed  from  considerations  of  a 
logical  and  practical  natm'e.  For  example,  should  a  question  of 
title  arise  which  required  an  ejectment  action  for  its  determina- 
tion, two  or  three  successive  trials  by  jury  in  common-law  ac- 
tions were  allowed  before  the  matter  was  finally  determined. 
Partition  suits  were  of  equitable  cognizance  purely.  While  the 
court  might,  m  its  discretion,  frame  issues  for  a  jury,  the  verdict 
had  a  status  entirely  different  from  that  of  a  determination  by  a 
jury  in  a  common-law  action.  Moreover,  only  one  trial  was 
allowed  in  a  partition  suit.  It  was  assumed,  therefore,  for  a  long 
time,  that  to  try  issues  in  a  partition  suit  as  to  which  any  party 
had  a  right  to  a  trial  by  jury,  such  as  those  ordinarily  arising  in 
an  action  of  ejectment,  would  be  deprivmg  a  party  of  a  con- 
stitutional right  to  a  trial  by  jury.  But  the  extension  of  jury 
trials  to  partition  suits,  as  matter  of  i^ht,  and  the  giving  to  the 
verdict  the  same  status  that  it  occupied  in  common-law  actions, 
removed  most  of  the  diflSculty.  The  right  to  plural  trials  in 
ejectment  suits  was  still  a  stumbling  block  in  the  war  of  permit- 
ting all  such  questions  of  title  to  be  determined  in  a  smgle 
partition  suit  in  equity.  But  the  courts  finally  held  that  the 
right  to  plural  trials  was  not  so  involable  as  to  prevent  the  trying 
of  all  questions  of  title  in  one  suit  in  equity.  The  court  acted 
on  the  principle  that  a  court  of  equity  having  once  acquired 
jurisdiction  of  the  parties  and  the  subject-matter  to  determine 
issues  which  were  concededly  equitable  in  their  nature,  would 
retain  the  case  to  do  complete  justice  between  the  parties. 
Where,  therefore,  the  proper  relations  exist  to  make  a  case  one 
of  equitable  cognizance  in  the  first  instance  for  the  partition  of 
the  property  in  question,  there  are  now  few  if  any  questions  of 
title  which  cannot  be  finally  determined  in  the  same  suit. 
(See  subtitles  Property  Interests  which  may  be  Partitioned 
and  Questions  which  may  be  Litigated,  post  Pages  71  and 
80.) 

In  the  pages  which  follow  each  step  in  such  a  suit  has  been 
clearly  pointed  out,  from  the  time  an  application  is  made  to 
permit  an  infant  to  bring  such  an  action  to  the  putting  of  the 
purchaser  of  the  property  at  a  sale  thereof  in  possession. 
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ARTICLE  I.  LEAVE  TO  INFANT  TO  BRING  ACTION 

1.  Failure  to  secure  leave  jurisdictional  defect;  leave  nunc  pro  tunc 

Failure  to  secure  an  order,  under  Code  Civ.  Pro.,  §  1634, 
authorizing  the  action  to  be  brought  in  behalf  of  an  infant 
is  a  jurisdictional  defect.  Mutter  v.  NauTnanUf  85  App. 
Div.  337;  83  Supp.  488.  But  it  may  be  made  after  the  action 
is  actually  commenced  to  take  effect  nunc  'pro  tunc  as  of  a 
date  prior  to  the  commencement  of  the  action.  PearsaU  v. 
Roaebrook,  42  Misc.  10;  85  Supp.  526.  The  decision  in  the 
last  mentioned  case  is  put  on  the  ground  that  the  jurisdic- 
tion of  the  Supreme  Court  to  entertain  an  action  for  par- 
tition by  an  infant  is  not  conferred  by  the  Code,  and  the 
provisions  of  §  1534,  requiring  the  consent  of  the  surrogate  for 
the  maintenance  of  the  action,  are  intended  to  r^ulate  the 
exercise  of  the  jurisdiction  and  that  therefore  the  consent  of 
the  surrogate  might  be  supplied  nunc  pro  tunc. 

2.  Joinder  of  infant  as  co-plaintiff  without  leave 

The  mere  joinder  of  an  infant  as  a  co-plaintiff  or  a  tenant  in 
common  will  not  dispense  with  the  necessity  of  securing  the 
authority  from  the  surrogate  to  bring  the  action  on  behalf 
of  the  infant.  Matter  of  Stratton,  1  Johns.  509;  Matter  of 
Sharpe,  10  Johns.  486;  Matter  of  Mar  sac,  15  How.  Pr.  383; 
Clark  v.  Clarkj  21  How.  Pr.  479;  Lansing  v.  Gulicky  26  How. 
Pr.  250;  Struppman  v.  Muller,  52  How.  Pr.  211. 

3.  When  order  granted 

Leave  to  bring  partition  in  behalf  of  an  infant  should  be  granted 
only  in  a  clear  case  upon  showing  a  necessity  therefor,  and  in 
cases  where  the  prohibition  of  the  statute  does  not  apply. 
O'Donaghue  v.  Smith,  184  N.  Y.  365,  at  page  376. 

''The  right  to  partition  in  the  case  of  infants  is  made  to  depend 
upon  the  surrogate,  and  the  court  must  be  satisfied  that  the 
interests  of  the  infant  will  be  promoted  by  a  judgment  award- 
ing partition."  Thompson  v.  Harty  58  App.  Div.  439;  69 
Supp.  233;  aff'd  169  N.  Y.  572,  and  rev'g  32  Misc.  552;  67 
Supp.  307. 
4 
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The  remark  of  the  court  m  the  last  mentioned  case  that  'Hhe 
court  must  be  satisfied/'  etc.,  apparently  refers  to  the  court 
in  which  the  action  in  partition  is  brought.  This  is  in  con- 
formity with  the  reading  of  §  1534  of  the  Code  which  provides 
that  the  court  must  be  satisfied  that  the  interests  of  the  in- 
fant will  be  promoted  thereby  and  this  fact  must  be  expressly 
recited  in  the  judgment.  Of  course,  the  surrogate's  court  does 
not  enter  a  judgment,  and  even  though  the  surrogate  has 
made  an  order  permitting  the  action  to  be  brought,  neverthe- 
less, the  court  in  which  the  action  is  brought  must  also  be 
satisfied  that  the  interests  of  the  infant  will  be  promoted  and 
this  fact  must  be  recited  in  the  judgment  in  the  partition  ac- 
tion. 

The  order  will  not  be  made  unless  there  is  a  reasonably  strict 
compliance  with  the  statute  and  it  appears  clearly  that  the 
interests  of  the  infant  require  that  partition  or  sale  should  be 
made.  Clark  v.  Clark,  21  How.  Pr.  479;  Lansing  v.  Gvlick, 
26  How.  Pr.  250;  Struppman  v.  MuUer,  52  How.  Pr.  211. 

Where,  under  the  former  practice,  the  order  permitting  the 
action  to  be  brought  was  made  by  the  Supreme  Court,  and  the 
application  was  sent  to  a  referee,  it  was  held  that  the  report 
of  the  referee  should  show  the  facts  on  which  his  conclusion 
was  based  so  that  the  court  might  judge  whether  or  not 
partition  was  necessary.    Matter  of  Marsac,  15  How.  Pr.  383. 
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Form  No.  1 

Petition  By  or  On  Behalf  of  Infant  for  Leave  to  Bring  an  Action  in 

Partition  ^ 

(Code  Civ.  Pro.,  §  1534) 

Surrogate's  Court,  County  of 


In  the  Matter  of  the  Application 
of  A.  B.,  an  Infant,  for  leave 
to  bring  a  partition  action. 


To  the  Surrogate  ^  of  the  County  of  : 

Your  petitioner,  A,  B.,  by  this  petition,*  respectfully 

shows: 
I.  That  your  petitioner  ^  is  an  infant  over  the  age  of 

foiurteen  years,  to  wit,  of  the  age  of  years. 

^  The  petition  and  order  should  be  filed  with  the  Clerk  of  the  Sur- 
rogate's Court  in  the  county  where  the  order  is  granted.  Rules  2  and 
3  of  the  General  Rules  of  Practice. 

*Thi8  application  must  be  made  to  the  surrogate  and  not  to  the 
Surrogate's  Court  and  the  decree  must  be  made  by  the  surrogate 
and  not  by  the  Surrogate's  Court.    Code  Civ.  Pro.,  §  1534. 

'  It  does  not  matter  whether  this  application  is  made  by  petition 
or  affidavit.  Section  1534  of  the  Code  speaks  of  evidence  contained 
in  an  affidavit  as  the  basis  for  the  application.  Ordinarily  a  proceeding 
in  the  Surrogate's  Court  is  begun  by  petition.  §  2518.  But  by  Code  of 
Civ.  Pro.,  §  768,  it  is  provided:  "Any  proceeding  which  is  required 
by  statute  to  be  instituted  by  petition  may  also  be  instituted  by  an 
affidavit  setting  forth  the  matter  which  it  is  required  that  the  petition 
shall  contain."  While,  therefore,  the  form  herewith  given  is  by  peti- 
tion, it  might  also  be  by  affidavit. 

*  The  Code  (§  1534)  does  not  specify  whether  the  application  for 
leave  to  sue  shall  be  made  by  the  infant  or  by  his  guardian.  Under 
the  general  practice,  however,  it  is  usual  to  have  the  infant  make  the 
application  where  such  infant  is  over  the  age  of  fourteen  years,  and 
to  have  the  application  made  by  the  infant's  parent  or  guardian  where 
the  infant  is  imder  the  age  of  fourteen  years.  In  the  present  instance, 
however,  it  does  not  appear  from  the  Code  that  it  is  necessary  for 
the  infant  to  have  a  guardian  in  order  that  such  an  application  may 
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II.  That  he  is  a  tenant  m  common  (joint  tenant) 
with  C.  D.*and  E.  F.,  in  the  premises  hereinafter  de- 
scribed, and  that  your  petitioner  and  said  C.  D.  and  E.  F. 
do  not  own  any  other  property  ^  in  common  or  as  joint 
tenants. 

That  the  lands  to  which  reference  is  herein  made  are 
the  following: 

(Description  of  land.) 

III.  That  the  value  of  said  premises  is  about  the 
sum  of  Dollars,  and  that  your 
petitioner's  share  therein  is,  according  to  his  best  infor- 

be  made.  The  Code  merely  provides  that  the  surrogate  must  be 
satisfied  **  by  affidavit  or  other  competent  evidence  that  the  interests 
of  the  infant  will  be  promoted  by  bringing  the  action.  A  judgment 
for  a  partition  or  sale  shall  not  be  rendered  in  such  an  action  unless  the 
court  is  satisfied  that  the  interests  of  the  infant  will  be  promoted 
thereby,  and  that  fact  is  expressly  recited  in  the  judgment."  The 
surrogate,  therefore,  must  be  satisfied  that  the  interests  of  the  infant 
will  be  promoted  by  the  partition  before  he  makes  the  order.  But  this 
is  not  enough.  The  judge  who  tries  the  partition  action  itself  must 
also  be  satisfied  that  the  interests  of  the  infant  will  be  promoted  by 
the  partition  and  the  judgment  must  so  specify. 

Where  the  affidavit  is  made  by  a  person  or  by  persons  other  than  the 
infant  the  foregoing  form  may  be  used,  with  such  slight  changes  as 
may  be  necessary  to  put  the  allegations  in  relation  to  the  infant  in- 
stead of  by  the  infant.  The  substance  of  the  allegations  will  be  the 
same  in  each  case.  If  the  affidavit  is  made  by  the  infant,  it  would  be 
good  practice  to  support  it  by  the  affidavit  of  one  or  more  adults,  in 
relation  to  the  matters  involved,  so  as  to  satisfy  the  surrogate  that 
the  interests  of  the  infant  will  be  promoted  by  the  granting  of  the  order 
permitting  the  action  to  be  brought. 

^  Rule  65  of  the  General  Rules  of  Practice  requires  that  where  there 
are  several  parcels  of  land  lying  within  the  State,  owned  by  the  same 
persons  in  common,  no  separate  action  for  the  partition  of  a  part 
thereof  shall  be  maintained  without  the  consent  of  the  parties  interested 
therein,  or  without  the  special  order  of  the  court,  made  on  notice  to 
all  parties  who  have  appeared  in  the  action.  Therefore  careful  prac- 
titioners include  this  statement  in  the  affidavit  in  relation  to  the  pro- 
curing of  leave  for  an  individual  to  bring  such  an  action,  as  this  is  one 
of  the  facts  on  which  the  surrogate  acts  in  determining  whether  on  not 
to  grant  the  order. 


J 


Note  on  Partition  53 

Leave  to  Infant  to  Bring  Action 

mation  and  belief,  worth  about  the  sum  of 
Dollars. 

rV.  That  said  property  is  unimproved  and  there  is  no 
income  therefrom  and  your  petitioner  is  unable  to  meet 
the  taxes  on  said  property,  or  on  his  share  thereof,  because 
he  has  not  sufficient  funds  to  meet  said  charges. 

Or 

That  the  income  from  said  property  is  insufficient  to 
meet  the  taxes,  interest,  insurance  and  cost  of  repairs,  and 
your  petitioner  has  not  sufficient  funds  with  which  to 
meet  such  charges,  or  the  proportion  thereof  which  your 
petitioner  is  required  to  meet,  and  these  charges  are 
liable  to  accumulate  to  such  an  extent  that  your  petitioner 
will  lose  his  entire  interest  in  such  property. 

Or 

Your  petitioner  has  no  other  means  with  which  to  pay 
for  his  living  expenses  and  education  than  from  the  pro- 
ceeds of  the  property  above  described  and  the  income 
therefrom,  and  the  portion  thereof  which  is  derived  by 
your  petitioner  from  such  property  is  very  small,  amoimt- 
ing  to  a  sum  not  exceeding  Dollars 

per  annum,  and  your  petitioner  will  be  unable  to  pay  his 
living  expenses  and  the  necessary  expenses  of  his  educa- 
tion, unless  said  property  is  sold  and  your  petitioner  has 
the  benefit  of  the  avails  of  such  sale. 

Or 

Said  property  contains  buildings  which  were  con- 
structed many  years  ago  and  badly  need  repairs,  and  such 
repairs  will  cost  in  the  neighborhood  of 
Dollars,  to  make  the  property  available  for  renting  pur- 
poses; and  the  portion  of  said  sum  which  would  neces- 
sarily be  paid  by  your  petitioner  is  not  available,  and  your 
petitioner  will  be  imable  to  raise  said  sum  from  any 
resources  which  he  may  have,  and  without  said  repairs 
said  property  will  be  carried  at  a  loss,  which  loss  will 
gradually  eat  up  your  petitioner's  interest  therein  with- 
out any  benefit  to  your  petitioner. 
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That  your  petitioner  and  his  co-tenants  have  disagreed 
as  to  the  management  of  said  property  and  find  it  ab- 
solutely impossible  to  agree  upon  a  method  to  be  followed 
in  the  management  and  rental  of  the  same,  by  reason  of 
which  said  property,  or  a  large  portion  thereof,  is  not 
rented,  and  there  is  no  income  arising  therefrom  at  all 
and  there  seems  to  be  no  possible  chance  of  your  peti- 
tioner and  his  said  co-tenants  reaching  an  amicable 
adjustment  of  their  differences  of  opinion  in  relation  to 
the  same. 

Or 

Assessments  for  local  improvements  have  been  levied 
against  said  property  and  it  is  impossible  for  your  peti- 
tioner to  pay  his  proportionate  share.  He  has  no  means 
of  meeting  said  assessment  from  other  resources,  and  by 
reason  thereof  your  petitioner  is  hable  to  lose  his  entire 
interest  in  said  property. 

Or 

{State  other  fcuAs  which  maJce  it  desirable  for  the  infant's 
best  interests  that  the  property  should  be  partitioned  and  the 
infant's  share  allotted  to  him  or  sold.) 

V.  That  your  petitioner  has  made  earnest  ^orts  to 
have  such  property  sold  or  divided  so  that  your  petitioner 
might  have  his  share  without  the  necessity  of  bringing  a 
partition  action,  but  he  has  been  unable  to  induce  his  co- 
tenants,  or  either  of  them  to  purchase  his  share  or  to  have 
a  proper  division  thereof  made  in  the  manner  provided 
by  law. 

VI.  No  previous  application  for  an  order  such  as  is 
herein  requested  has  been  made. 

Wherefore  your  petitioner  prays  that  an  order  may 
be  made  authorizing  an  action  of  partition  to  be  brought  by 
your  petitioner  in  relation  to  the  lands  hereinbefore 
described. 

Petitioner. 
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'A 

'  >  ss: 


State  of  New  York, 
County  of 

A.  B.,  being  duly  sworn,  deposes  and  says  that  he 
is  the  petitioner  named  in  the  foregoing  petition;  that 
he  has  read  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge  except  as  to  the  matters 
which  are  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  beUeves  it  to  be 
true. 

Sworn  to  before  me  this  ) 
day  of  ,  1915.  J 


Form  No.  2 


Order  of  Surrogate  Giving  Leave  to  Infant  to  Bring  Action  in 

Partition  ' 

(Code  av.  Pro.,  §  1534) 

Surrogate's  Court,  County  of 


In  the  Matter  of  the  Apphca- 
tion  of  A.  B.,  an  Infant,  for 
leave  to  bring  a  partition 
action. 

On  reading  and  filing  the  petition  of  A.  B.,  verified 
the  day  of  ,  19    ,  an  infant  of  the 

age  of  years,  and  the  affidavits  of 

and  ,  sworn  to  respectively 

the  day  of  ,  19      ,  and  the 

day  of  19    ,  by  which  it  appears  to  the  satis- 

faction of  the  Surrogate  that  the  interests  of  A.  B.  will 
be  promoted  by  bringing  an  action  for  the  partition  of  the 
premises  described  in  said  petition  of  A.  B., 

Now,  on  motion  of  G.  H.,  attorney  for  said  A.  B.,  it 
is  hereby 

^  See  notes  to  petition,  Form  No.  1,  ante,  p.  51. 
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Ordered,  that  said  A.  B.,  an  infant,  be  and  hereby  is 
authorized  to  bring  an  action  for  the  partition  of  the 
following  described  premises: 

(Description  of  premises  same  as  in  petition.) 
Dated,  19    . 

Surrogate  of  County. 


ARTICLE  II.    GUARDIAN  AD   LITEM  FOR  IN- 
FANT PLAINTIFF  OR  DEFENDANT 

1.  Necessity  of  appointment  of  guardian  ad  litem 

A  judgment  against  infants  in  an  action  for  the  partition  of  real 
estate  is  not  rendered  void,  but  voidable  only,  by  reason  of  the 
fact  that  a  guardian  ad  litem  was  not  appointed  of  such  in- 
fant.  Fox  V.  Fee,  24  App.  Div.  314 ;  49  Supp.  292. 

2.  Collateral  attack  for  error  in  appointment 

An  error  of  the  court  in  appointing  a  guardian  ad  litem,  where 
the  proceeding  on  its  face  appears  to  be  entirely  regular,  does 
not  deprive  the  court  of  jurisdiction,  and  the  interlocutoiy 
judgment  directing  a  sale  cannot  be  attacked  collaterally,  but 
the  proceeding  can  be  attacked  for  such  error  only  on  an 
appeal  or  motion.  Parish  v.  Pariah,  176  N.  Y.  181;  rev'g  77 
App.  Div.  267;  78  Supp.  1089. 

8.  Can  be  made  for  defendant  only  after  service  of  summons 

An  application  for  the  appointment  of  a  guardian  ad  litem  of  an 
infant  defendant,  in  a  partition  suit,  can  be  made  only  after 
the  service  of  the  summons  on  the  infant,  not  before.  Van 
Williams  v.  Elias,  106  App.  Div.  288;  94  Supp.  611.  And 
when  service  upon  the  infant  defendants  is  by  publication  the 
court  does  not  acquire  jurisdiction  to  appoint  a  guardian  ad 
Utem  until  the  expiration  of  the  period  of  publication.  Dar^ 
row  V.  Calkins,  154  N.  Y.  503. 


Note  on  Partition  57 

Guardian  Ad  litem  for  Infant  Plaintiff  or  Defendant 


Form  No.  8 

Petition  by  Infant  Plaintiff  Over  Fourteen  Tears  of  Age  for  Ap- 
pointment of  Guardian  Ad  litem 

(Code  dv.  Proc.,  S!  ^69  to  472;  1535  and  1536;  Rule  49,  Gen.  Rules 

Prac.) 

Supreme  Court,  New  York  Counfy. 

■ ^ 


In  the  Matter  of  the  Applica- 
tion of  John  Jones,  an  In- 
fant over  the  age  of  fourteen 
years,  for  the  appointment 
of  a  Guardian  Ad  litem. 


To  the  Honorable  Supreme  Court  in  and  for  the  County 
of  New  York. 

Your  petitioner,  John  Jones,  respectfully  shows  to  the 
Court: 

I.  That  your  petitioner  is  an  infant  over  the  age  of 
fourteen  years,  to  wit,  of  the  age  of  years,  and 
resides  at  No.                              Street,  in  the  City  of 

• 

II.  That  your  petitioner  by  an  order  made  by  the 
Surrogate  of  the  County  of  on  the 

day  of  >  19    ,  was  duly  authorized  to  bring 

an  action  to  partition  the  lands  hereinafter  described  in 
the  Court  and  your  petitioner  is  about  to 

bring  such  action. 

III.  That  the  lands  as  to  which  such  action  is  to  be 
brought  are  as  follows :  {Add  description.) 

IV.  That  Franklin  Brown,  Esq.,  who  is  an  attorney 
and  counsellor  at  law,  admitted  to  practice  in  this  court, 
is  a  competent  and  responsible  person  and  fully  competent 
to  imderstand  and  protect  the  rights  of  your  petitioner, 
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Guardian  Ad  Litem  for  Infant  Plaintiff  or  Defendant 

and  has  no  interest  adverse  to  your  petitioner,  nor  is  he 
connected  in  business  with  the  attorney  or  counsel  of  the 
adverse  party.*  Your  petitioner  is  informed  and  verily 
believes  that  said  Franklin  Brown,  Esq.,  is  of  sufficient 
ability  to  answer  to  your  petitioner  for  any  damages 
which  may  be  sustained  by  the  negUgence  or  misconduct 
of  said  Franklin  Brown,  Esq.,  in  the  prosecution  of  said 
suit. 

V.  That  said  suit  is  to  be  brought  against  Ely  Whitney 
and  Adam  Smith,  who  are  (joint)  tenants  in  common  with 
your  petitioner  of  said  lands,  and  against  such  other 
persons  as  a  proper  search  may  show  to  have  or  claim  an 
interest  in  said  premises.  Your  petitioner  owns  no  lands 
in  common  with  said  Whitney  and  Smith,  other  than  those 
hereinbefore  described. 

VI.  No  previous  application  for  an  order  such  as  herein 
prayed  for  has  been  made. 

Wherefore  your  petitioner  prays  that  Franklin 
Brown,  Esq.,  may  be  appointed  guardian  ad  litem  of 
your  petitioner  for  the  purpose  of  bringing  an  action 
against  the  persons  hereinbefore  named  to  partition  the 
lands  hereinbefore  described,  pursuant  to  the  statute  in 
such  case  made  and  provided. 

Dated  the  day  of  ,  19      • 


John  Jones, 
Petitioner. 


EuAS  Sargent, 
Attorney  for  petitioner. 
Office  and  P.  0.  Address, 

St., 
New  York  City. 


^  The  appointment  of  an  attorney  as  guardian  ad  litem  is  not  ren- 
dered void  because  he  is  a  member  of  the  firm  appearing  for  the  parties 
whose  interests  are  adverse  to  his  ward's,  contrary  to  Rule  49  of  the 
General  Rules  of  Practice,  and  a  judgment  in  the  action  will  bind  the 
infant  as  well  as  the  other  parties.  Heud  v.  SteiUf  165  App.  Div.  14; 
150  Supp.  540. 
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Guardian  Ad  Litem  for  Infant  Plaintiff  or  Defendant 

State  of  New  York  )g 
County  of  j 

John  Jones,  being  duly  sworn,  says  that  he  is  the  peti- 
tioner in  the  foregoing  petition;  that  the  same  is  true  of 
his  own  knowledge  except  as  to  such  matters  as  are  therein 
stated  to  be  alleged  on  information  and  beUef  and  as  to 
those  matters  he  believes  it  to  be  true. 
Sworn  to  before  me  this    )  John  Jones. 

day  of  19      .  j 

Adam  Ellis, 
Notary  Public, 
New  York  County. 


Foim  No.  4 


Petition  on  Behalf  of  Infant  Plaintiff  Under  Fourteen  Tears  of  Age 

for  Appointment  of  Guardian  Ad  Litem 

(Code  Civ.  Pro.,  §§  469,  470,  472;  Rule  49,  Gen.  Rules  of  Practice) 

Supreme  Coiul;,  New  York  County. 


In  the  Matter  of  the  AppUcar 
tion  for  the  appointment  of 
a  Guardian  Ad  Litem  of 
John  Jones,  an  infant  imder 
the  age  of  foxirteen  years. 


To  the  Honorable  Supreme  Court,  in  and  for  the  County 
of  New  York : 

Yoiu"  petitioner,  William  Brown,  respectfully  shows 
to  the  comt: 

I.  That  John  Jones  is  an  infant  under  the  age  of  four- 
teen years,  to  wit,  of  the  age  of  years,  and 
r^des  at                                    Street,  in  the  City  of 

with  your  petitioner. 

II.  That  yoiu*  petitioner  is  the  general  (testamentary) 
guardian  of  said  John  Jones  and  was  duly  appointed  by 
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the  Surrogate's  Court  of  the  County  of  such  general 
(testamentary)  guardian  by  an  order  duly  made  the 
day  of  19,        and  your  petitioner  is  still 

such  guardian. 

{Or  if  the  application  is  made  by  the  f other  or  a  friend  of 
the  infant  and  no  guardian  has  been  appointed  recite  the 
facta.  If  a  guardian  has  been  appointed  and  the  applicor 
tion  is  made  by  a  person  other  than  the  guardian  notice 
thereof  should  be  given  to  the  guardian.) 

III.  That  by  an  order  duly  made  by  the  Surrogate  of 
the  County  of  on  the  day  of  , 
19  ,  said  John  Jones  was  duly  authorized  to  bring  an 
action  to  partition  lands  hereinafter  described  in  the 

Court  and  said  infant  is  about  to  bring 
such  action. 

IV.  That  the  land  as  to  which  such  action  is  to  be 
brought  is  as  follows:  {Add  description.) 

V.  That  Franklin  Brown,  Esq.,  who  is  an  attorney 
and  counselor  at  law,  admitted  to  practice  in  this  court, 
is  a  competent  and  responsible  person  and  fully  competent 
to  understand  and  protect  the  rights  of  such  infant  and 
has  no  interest  adverse  to  said  infant,  nor  is  he  connected 
in  busmess  with  the  attorney  or  counsel  of  the  adverse 
party.  Your  petitioner  is  informed  and  verily  believes 
that  said  Franklin  Brown,  Esq.,  is  of  sufficient  abiUty  to 
answer  to  your  petitioner  for  any  damages  which  may 
be  sustained  by  the  negUgence  or  misconduct  of  said 
Franklin  Brown,  Esq.,  in  the  prosecution  of  said  suit. 

VI.  That  said  suit  is  to  be  brought  against  Ely  Whit- 
ney and  Adam  Smith  who  are  (joint)  tenants  in  common 
with  said  John  Jones  of  said  lands  and  against  such  other 
persons  as  a  proper  search  may  show  to  have  a  claim  or 
interest  in  said  premises.  Said  John  Jones  owns  no  lands 
in  common  with  said  Ely  Whitney  and  Adam  Smith,  other 
than  those  hereinbefore  described. 

VII.  No  previous  application  for  an  order  as  herein 
prayed  for  has  been  made. 
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Wherefore  your  petitioner  prays  that  Franklin  Brown, 
Esq.,  may  be  appointed  guardian  ad  litem  of  said  John 
Jones,  for  the  purpose  of  bringing  an  action  against  the 
persons  hereinbefore  named  to  partition  the  lands  here- 
inbefore described  pursuant  to  the  statute  in  such  case 
made  and  provided. 
Dated  the  day  of  19    . 

William  Brown, 
Petitioner. 
EuAS  Sargent, 
Attorney  for  petitioner, 
OflSce  and  Post  Ofl5ce  Address, 
No.         Street,  Borough  of  City  of  New  York. 


:H- 


State  of  New  York, 
County  of 

William  Brown,  being  duly  sworn,  deposes  and  says 
that  he  is  the  petitioner  named  in  the  foregoing  petition; 
that  he  has  read  and  knows  the  contents  of  same;  that 
the  same  is  true  of  his  own  knowledge  except  as  to  the 
matters  which  are  therein  stated  to  be  alleged  on  informa- 
tion and  belief  and  that  as  to  those  matters  he  believes  it 
to  be  true. 

Sworn  to  before  me  this  \  William  Brown. 

day  of  ,  19 


^. 
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Fonn  No.  6 

Petitioii  for  Appointment  of  Guardian  Ad  Litem  of  Infant  Defend- 
ant over  Fourteen  Years  of  Age  » 

(Code  Civ.  Pro.,  §§  469, 470,  472;  Rule  49,  General  Rules  of  Practice) 

Supreme  Court,  New  York  County. 


Title  of  Partition  Action. 

To  the  Honorable  Supreme  Court  in  and  for  the  County 
of  New  York: 

Your  petitioner,  John  Jones  *  respectfully  shows  to  the 
Court: 

I.  That  your  petitioner  is  an  infant  over  the  age  of 
fourteen  years,  to  wit,  of  the  age  of  years, 
and  resides  at  in  the  City  of  New 
York  and  that  no  general  (testamentary)  guardian  of  your 
petitioner  has  been  appointed. 

II.  That  an  action  of  partition  has  been  brou^t  by 
A.  B.  against  your  petitioner  in  the  Court 
in  the  County  of  and  the  summons  in 
such  action  was  served  on  your  petitioner  on  the  day  of 

,  19  .  That  said  action  is  brought  to 
partition  lands  owned  by  your  petitioner  in  common  with 
the  said  A.  B.  and  others. 

III.  (Same  as  paragraph  IV  in  second  preceding  Form 
No  S,  ante,  page  57.) 

^  Where  service  is  upon  infant  defendants  by  publication  the  court 
acquires  no  jurisdiction  to  appoint  a  guardian  ad  litem  prior  to  the 
expiration  of  the  period  of  publication.  Darrow  v.  Calkins^  154  N.  Y. 
503. 

*  When  an  infant  defendant  fails  to  make  an  application  it  can  be 
made  by  the  plaintiff  or  any  other  party  to  the  action.  Code  Civ. 
Pro.,  §  471.  Notice  of  the  application  must  be  given  to  the  persons 
mentioned  in  the  statute.  Id,  In  such  a  case  the  court  must  nom- 
inate as  well  as  appoint  the  guardian  ad  litem.  Rule  49,  Gen.  Rules 
of  Prac. 
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IV.  No  previous  application  for  an  order  such  as  herein 
prayed  for  has  been  made. 

Wherefore  your  petitioner  prays  that  Franklin  Brown, 
Esq.,  may  be  appointed  guardian  ad  litem  of  your  peti- 
tioner, for  the  purpose  of  defending  the  above-entitled 
action. 
Dated  the  day  of  19    . 

John  Jones, 
Petitioner. 
EuAS  Sargent, 
Attorney  for  petitioner. 
Office  and  Post  Office  Address, 

Street, 
City. 
{Add  venficaiion  the.  same  as  in  Form  No.  S,  arUej 
page  67.) 


Form  No.  6 


Petition  on  Behalf  of  Infant  Defendant  ^  Under  Fourteen  Years  of 
Age  for  the  Appointment  of  a  Guardian  Ad  Litem 

Supreme  Court,  New  York  County. 


Title  Same  as  Partition  Action. 


To  the  Honorable  Supreme  Court  in  and  for  the  County 
of  New  York: 

Your  petitioner,  William  Brown,  respectfully  shows 
to  the  court: 

I.  That  John  Jones  is  an  infant  under  the  age  of 
fourteen  years,  to  wit,  of  the  age  of  years 

and  resides  at  No.  Street,  in  the  City  of 

and  State  of  New  York,  and  that  no  general 
(testamentary)  guardian  of  said  John  Jones  has  been 

appointed 

{Or  if  a  general  or  testamentary  guardian  has  been  ap- 

1  See  notes  to  preceding  form. 
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Guardian  Ad  Litem  for  Infant  Plaintiff  or  Defendant 

painted  staler  the  fads  in  relation  thereto,  in  which  case 
notice  miLst  be  given  to  him.    Code  Civ.  Pro.,  §  471 .) 

II.  That  an  action  has  been  begun  by  A.  B.  against 
said  John  Jones,  in  the  Court  in  the  County 
of  for  the  partition  of  certain  property 
held  in  common  by  said  A.  B.  and  said  John  Jones  and 
others  and  the  simmions  in  said  action  was  served  on  said 
infant  John  Jones  on  the           day  of  ,  19    • 

III.  (Same  as  paragraph  V.  in  second  preceding  Form 
No.  4)  <3tnfe,  page  59;  hut  where  application  is  made  hy 
adverse  party  the  court  must  nominate  a^  well  as  appoint. 
Rvle  49,  Gen.  Rule  Prac.) 

IV.  No  previous  appUcation  for  an  order  such  as  is 
herein  prayed  for  has  been  made. 

Wherefore  your  petitioner  prays  that  Franklin  Brown 
(some  suitable  person),  Esq.,  may  be  appointed  guardian 
ad  litem  of  said  John  Jones  for  the  purpose  of  defending 
the  above-entitled  action  of  partition. 
Dated  the  day  of  19    . 

William  Brown, 
Petitioner. 
EuAS  Sargent, 
Attorney  for  petitioner, 
Office  and  Post  Office  Address, 
No.  Street, 

Bor.  of  City. 

{Add  verification  same  (w  in  Form  No.  4 ,  o,nte,  page  59.) 


Fonn  No.  7 
Consent  of  Proposed  Guardian  to  Act 

I,  Franklin  Brown,  consent  to  become  guardian  ad 
litem  of  John  Jones,  in  an  action  of  partition  mentioned 
in  the  annexed  petition. 

Dated  the  day  of  ,  19    . 

Franklin  Brown. 
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State  of  New  York  )  ^^ 
County  of  j 

On   this  day   of  19      ,    before   me 

personally  came  Franklin  Brown,  to  me  known  and 
known  to  be  to  me  the  person  described  in  and  who 
executed  the  foregoing  consent  and  he  acknowledged  to 
me  that  he  executed  the  same. 

Adam  Ellis, 
Notary  Public, 
New  York  Coimty, 


Fonn  No.  8 
Affidavit  of  Proposed  Guardian  as  to  Ability 

Supreme  Court,  New  York  County. 


In  the  Matter  of  the  Ap- 
plication of  John  Jones,  an 
infant  over  the  age  of  four- 
teen years,  for  the  appoint- 
ment of  Guardian  ad  litem. 
(If  for  defendant  give  title  of 
partition  action.) 


>ss. 


State  of  New  York 
County  of 

Franklin  Brown,  being  duly  sworn,  says  that  he  is 
an  attorney  and  counsellor  at  law,  duly  admitted  to 
practice  as  such  in  the  courts  of  the  State  of  New  York; 
that  he  is  the  person  named  m  the  annexed  petition  and 
consent  for  appointment  of  guardian  ad  litem  of  John 
Jones,  an  infant  over  the  age  of  fourteen  years,  in  an 
action  of  partition  about  to  be  commenced  against  John 
Jones,  Ely  Whitney  and  others;  that  deponent  is  of 
sufficient  ability  to  answer  to  said  infant  for  any  damages 
which  may  be  sustained  by  deponent's  negligence  or  mis- 
conduct in  the  prosecution  (defense)  of  said  suit;  that 
5 
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deponent  is  worth  the  sum  of 

Dollars  over  and  above  all  debts  and  liabilities  owed  or 
incurred  by  him  exclusive  of  property  exempt  by  law 
from  execution. 

Sworn  to  before  me  this  )  Fbankun  Bbown. 

day  of  ,  19    .  j 

Adam  Ellis, 
Notary  Public, 
New  York  Coimty. 


Form  No.  9 
Court  Order  ^  Appointing  Gtiardian  Ad  Litem 

At  Special  Term,  Part  II « of  the 
New  York  Supreme  Court,  held  in 
and  for  the  Coimty  of  New  York 
at  the  County  Court  House  therein 
on  the  day  of  ,  19    • 

Present,  Hon.  James  A.  O'Gorman,  Justice. 


In  the  Matter  of  the  Ap- 
pUcation  of  John  Jones,  an 
infant  over  the  age  of  four- 
teen years,  for  the  ap- 
pointment of  a  guardian  ad 
litem.  {If  for  an  infant  de- 
fendant the  title  should  he  the 
same  as  the  partition  action,) 


An  appUcation  having  been  duly  made  by  (on  behalf 
of)  John  Jones,  an  infant  over  (under)  fourteen  years  of 
age,  for  the  appointment  of  a  guardian  ad  litem  for  the 

^  A  guardian  ad  litem  for  an  infant  party  in  an  action  for  partition 
can  be  appointed  only  by  the  court.    Code  Civ.  Pro.,  §  1535. 

»If  on  notice  the  order  would  be  made  in  Special  Term,  Part  I, 
in  New  York  County. 


Note  on  Partition  67 


Guardian  Ad  Litem  for  Infant  Plaintiff  or  Defendant 

purpose  of  (defending)  bringing  an  action  in  partition  in 
the  Supreme  Court  against  John  Jones,  Ely  Whitney, 
Adam  Smith  and  others; 

Now,  on  reading  and  filing  the  petition  of  John  Jones 
(William  Brown),  verified  the        day  of  ,  19      , 

the  consent  of  Franklin  Brown  to  become  such  Guardian, 
dated  and  duly  acknowledged  the  day  of 

19      ,  and  the  affidavit  of  Franklin  Brown,  sworn  to  the 
day  of  19    ,   showing   that  said 

Franklin  Brown  is  a  proper  person  to  be  appointed  guard- 
ian ad  litem  pursuant  to  the  statutes  and  rules  of  court; 

Now,  on  motion  of  Elias  Sargent,  Esq.,  Attorney  for 
the  petitioner,  it  is 

Ordered  that  Franklin  Brown,  Esq.,  upon  qualifying 
and  filing  the  bond  as  hereinafter  provided,  be  and  hereby 
is  appointed  guardian  ad  litem  of  John  Jones,  an  infant 
over  the  age  of  fourteen  years,  for  the  purpose  of  bringing 
(defending)  an  action  of  partition  in  the  Supreme  Court 
against  John  Jones,  Ely  Whitney,  Adam  Smith  and  others, 
to  partition  the  lands  specified  in  said  petition;  and  it  is 
further 

Ordered  that  before  entering  upon  his  duties  as  such 
guardian  the  said  Franklin  Brown  duly  execute  to  the 
People  of  the  State  of  New  York  a  bond  ^  in  the  sum  of 


^  This  bond  must  be  issued  by  a  surety  company  and  the  penalty 
must  be  in  double  the  amount  of  the  money  received  by  the  infant, 
or  the  bond  must  be  secured  by  a  mortgage  on  improved  and  unen- 
cumbered real  property.    Rule  51,  General  Rules  of  Practice. 

If  an  order  appointing  a  guardian  ad  litem  in  a  partition  suit  pro- 
vides for  the  filing  of  a  bond  the  guardian's  bond  may  be  filed  nunc 
pro  tunc  even  after  judgment,  but  if  the  order  is  silent  as  to  such  a 
bond  the  bond  cannot  be  filed  nunc  pro  tunc  in  any  case.  Ldppert  v. 
Gates,  74  Misc.  36;  133  Supp.  733. 

A  judgment  against  infants  is  not  void  because  of  the  fact  that  the 
guardian  ad  litem  did  not  give  a  bond.  Fox  v.  Fee,  24  App.  Div.  314; 
49  Supp.  292. 

A  purchaser  can  refuse  title  if  the  infant  acted  by  a  guardian  with- 
out security.    Clark  v.  Clark,  14  Abb.  Pr.  299;  29  How.  Pr.  479. 
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Dollars,  with  sufficient  sureties 
to  be  approved  by  the  Court,  conditioned  that  the  said 
Franklin  Brown  will  faithfully  discharge  the  trust  com- 
mitted to  him  as  guardian  ad  litem  and  to  render  a  just 
and  true  account  of  his  guardianship,  in  any  court  or  place 
whenever  required  and  that  said  bond  be  filed  with  the 
Clerk  of  the  Court. 

Enter  J.  A.  O'G. 

Justice  of  the  Supreme  Court. 
(Judge  of  the  County  Court.) 


Form  No.  10 
Bond  of  Guardian  Ad  Litem,  in  Partition  Action^ 

Supreme  Court,  New  York  County. 


In  the  Matter  of  the  Applica- 
tion of  John  Jones,  an  in- 
fant over  the  age  of  four- 
teen years,  for  the  ap- 
pointment of  a  Guardian  ad 
litem.  {If  given  for  a  de- 
fendant, insert  the  t/Ule  of  the 
partition  action.) 

Know  all  Men  by  these  Presents  that  We,  Franklin 
Brown,  as  principal,  and  the  Company, 

a  surety  company  duly  authorized  to  transact  business  in 
the  State  of  New  York,  as  surety,  are  jointly  and  severally 
held  and  firmly  bound  unto  the  People  of  the  State  of 
New  York  in  the  sum  of  Dollars, 

which  sum  well  and  truly  to  be  paid  we  bind  ourselves,  our 
heirs,  executors,  administrators,  successors  and  assigns; 

Whereas  the  above  boimden  Franklin  Brown  has  been 


» See  notes  to  preceding  form. 
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appointed  guardian  ad  litem  of  John  Jones,  an  infant 

over  the  age  of  fourteen  years,  in  an  action  of  partition 

(about  to  be  begun  by  said  John  Jones)  in  the 

Court,  County  of  in  which 

is  the  plaintiff  and  and  others  are 

the  defendants. 

Now,  the  condition  of  this  bond  is  such  that  if  the  said 
Franklin  Brown  shall  faithfully  discharge  the  trust  com- 
mitted to  him  as  such  guardian  and  shall  render  a  just  and 
true  account  of  his  guardianship  in  any  court  or  place 
whenever  required,  then  this  bond  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  virtue. 

In  Witness  Whereof,  the  said  Franklin  Brown  has 
hereunto  set  his  hand  and  seal  and  the  said 
Company  has  caused  this  instrument  to  be  executed  in 
its  corporate  name  and  its  corporate  seal  to  be  hereunto 
affixed  on  this  day  of  ,  19    . 

Frankun  Brown, 

Company, 

By 

(Add  signatures  J  (wknowUdgments  and  affidavits  of  justi' 
ficaiion  in  statviory  form.) 


ARTICLE  III.    VOLUNTARY  PARTITION  BY  DEED 

AND  PAROL 

1.  Voluntary  partition 

Voluntary  partition  can,  of  course,  be  made  of  land,  to  the 
same  extent  that  any  interest  in  land  can  be  conveyed  by 
deed.  The  Code  of  Civil  Procedure  even  permits  land  held 
by  infants  as  joint  tenants  or  tenants  in  conmion  to  be 
partitioned  voluntarily.  §§  1590-1593.  But  in  the  case  of 
infants  this  can  be  done  only  by  a  proceeding  wherein  the 
partition  is  authorized  by  the  court. 

A  voluntary  partition  transfers  only  such  title  as  was  had  at  the 
time  of  the  partition.  Carpenter  v.  Schermerhom,  2  Barb. 
Ch.  314. 
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Actual  partition  between  a  devisee  of  an  undivided  half  of  the 
property  and  life  tenants  and  remainder-men  of  the  other  half, 
was  sustained,  although  the  will  directed  that  the  latter  half 
was  to  be  kept  intact  during  the  life  tenancy,  where  such 
partition  was  upon  the  consent  of  all  the  remainder-men. 
KnevaJs  v.  Henry ^  10  Supp.  676. 

Where  several  tenants  for  life  in  several  respective  lots  are  also 
tenants  in  common  of  the  reversion  in  fee  of  all  the  lots, 
separate  conveyances  in  fee  by  each  of  them  are  evidence  of 
an  actual  partition.   Mount  v.  Morion^  20  Barb.  123. 


8.  Parol  partition 

A  parol  partition  by  tenants  in  common,  carried  into  effect  by 
taking  exclusive  possession  of  the  respective  purparts,  is 
binding  on  the  parties.  Wood  v.  Fleets  36  N.  Y.  499;  Tayhr  v. 
Millard,  118  N.  Y.  244;  Jackson  v.  Bradt,  2  Caines,  169; 
Jackson  v.  Harder,  4  Johns.  202;  Jackson  v.  Livingston,  7 
Wend.  136;  Ryers  v.  Wheeler,  25  Wend.  434;  Mounte  v.  Mor- 
ton,  20  Barb.  123.  But  is  not  valid  or  binding  unless  posses- 
sion is  taken  thereunder.    Sanger  v.  Merritt,  131  N.  Y.  614. 

8.  Parol  partition  of  easement;  purchaser  without  notice 

A  right  in  the  nature  of  an  easement,  permitting  one  of  the 
tenants  to  gather  apples  from  the  land  of  another  cannot  be 
created  by  parol  so  as  to  bind  a  purchaser  of  the  land  without 
notice  of  the  alleged  easement.  Taylor  v.  MiUard,  118  N.  Y. 
244. 

4.  Effect  of  voluntaiy  partition  on  after  acquired  interest 

Where  two  tenants  in  common  made  partition  of  their  lands  and 
executed  to  each  other  releases  in  fee,  and  one  of  them  had 
only  a  life  estate,  but  after  the  division  the  fee  descended  to 
him,  and  he  subsequently  sold  and  conveyed  in  fee  the  part 
allotted  to  him  in  partition,  it  was  held  that  this  confirmed  the 
partition  so  that  he  who  held  only  a  life  estate  could  not 
claim  any  interest  in  the  part  allotted  to  his  co-tenant. 
Baker  v.  LonUard,  4  N.  Y.  257. 
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5.  Inchoate  dower  right  as  affecting  power  to  make  voluntaxy 

partition 

Tenants  in  common  may  make  a  voluntary  partition  of  land, 
which  will  be  binding  on  their  wives  holding  an  inchoate 
dower  right,  where  such  partition  is  made  in  good  faith  and 
without  fraud.  Huntington  v.  Huntingtonj  9  Civ.  Pro.  R. 
(Browne)  182. 

6.  Voluntaiy  partition  of  incompetent's  property 

A  voluntary  actual  partition  of  the  property  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard  may  be  had  under  the  authorily 
of  the  court  in  a  proceeding  regulated  by  Code  Civ.  Pro., 
§§  1590  to  1593,  inclusive. 


ARTICLE  IV.  PROPERTY  INTERESTS  WHICH  MAY 

BE  PARTITIONED » 

1.  Tenants  in  Common 

Partition  between  tenants  in  common  of  real  property  is  a 
matter  of  right  by  conmion  law  as  well  as  by  statute.  Smith 
V.  Smith,  10  Paige,  470;  Haywood  v.  Judson,  4  Barb.  228; 
Van  Aradale  v.  Drake,  2  Barb.  699;  GaUie  v.  Eagle,  65  Barb. 
683;  1  T.  &  C.  124;  Chism  v.  KeUh,  1  Hun,  589;  4  T.  &  C.  126; 
Code  Civ.  Pro.,  §  1532. 

2.  Proceeding  in  rem 

A  suit  in  partition  is  a  proceeding  in  rem  and  the  jurisdiction 
of  the  court  is  confined  to  the  property  described  in  the  com- 
plaint. Sandiford  v.  Town  of  Hempstead,  97  App.  Div.  163; 
90  Supp.  76;  CarwUhe  v.  Griffing,  21  Barb.  9. 

8.  Personal  property 

An  action  may  be  maintained  to  partition  personal  property. 
Eisner  v.  Curid,  20  Misc.  245;  45  Supp.  1010;  citing  Shehan  v. 
Mahar,  17  Hun,  129;  Andrews  v.  Betts,  8  Hun,  322;  Prentice  v. 

^  See  sub-titles  Questions  Which  Mat  be  Litioated,  post,  page  80; 
and  Bt  Whom  Action  Mat  be  Brought,  post,  page  88. 
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Jarufjfen,  14  Hun,  548.  The  Code  does  not  q>ecifically  provide 
for  an  a-ction  to  partition  personal  property.  Partition,  how- 
ever, wan  originally  a  matter  purdy  of  equitable  oognizanoe 
and  the  power  to  partition  personal  property  is  derived  fran 
thb  source.  Tripp  v.  Riley,  15  Barb.  333 ;  Forbes  v.  SkaUuek, 
22  Barb.  568.  An  action  of  an  equitable  nature  may  be 
maintained  for  partition  of  personal  property  and  in  such  an 
action  a  decree  of  actual  partition  or  of  sale  may  be  made. 
Tinney  v.  StMnns,  28  Barb.  290;  Andrews  v.  BetlSy  8  Hun,  322. 

4.  Real  and  personal  piopeity  in  one  action 

The  partition  of  real  and  personal  property  may,  in  a  propv 
case,  l>e  sought  in  one  action.  Prentice  v.  Janssen,  7  Hun, 
86. 

6.  Equitable  tide 

An  equitable  title  in  land  may  be  partitioned.  Herbert  v. 
fimith,  6  Lans.  493. 

6.  Common  ownership  of  all  parcels  by  all  defendants 

Partition  of  soveral  parcels  cannot  be  maintained  unless  all  of 
the  parcels  are  owned  in  common  by  all  the  defendants. 
DeLancey  v.  Heylman,  69  Misc.  267;  126  Supp.  729.  In 
other  words,  one  action  cannot  be  maintained  to  partition 
lands  owned  in  common  by  A,  B  and  C,  and  other  lands 
owned  in  common  by  C  and  D,  but  in  which  A  and  B  have 
no  interest.  This  rule  appUes  to  the  tenancy  which  is  to  be 
partitioned,  not  to  liens  and  other  claims  which  may  be 
determined  as  incidents  to  the  partition  suit,  so  all  claims 
affecting  the  land  in  question  may  be  determined  in  one 
action.  Thus  the  rights  of  defendants  in  a  partition  suit  may 
be  determined  although  they  are  not  tenants  in  common. 
De  Baun  v.  Pardee^  139  Supp.  1077. 

7.  Life  tenancy 

See  Code  Civ.  Pro.,  §  1532. 

Where  two  persons  have  a  life  estate  partition  may  be  en- 
forced by  one  as  they  are  tenants  in  conunon.  Haoey  v. 
KeUeher,  36  App.  Div.  201 ;  56  Supp.  889. 
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But  where  there  is  a  devise  to  executors  to  pay  one-half  of  the 
income  to  the  testator's  two  sons  during  the  life  of  each 
respectively  and  at  the  end  of  the  life  estate  one-half  to  the 
issue  then  living  of  the  deceased  son  the  sons  have  no  legal 
title  which  will  support  a  partition  action.  McLean  v.  Mc- 
Lean, 21  Supp.  326. 

8.  Remainders 

See  Code  Civ.  Pro.,  §  1533. 

A  judicial  sale  is  not  void  because  in  violation  of  the  prohibition 
in  Code  Civ.  Pro.,  §  1533  in  relation  to  selUng  the  land  of  a 
remainderman,  if  the  court  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties  to  the  action.  Prior  v.  Prior,  41 
Hun,  613. 

Section  1533  of  the  Code  provides  for  the  partition  of  remain- 
ders subject  to  the  limitation  which  is  discussed  in  the  case 
last  above  cited. 

9.  Partnership  property 

Subject  to  a  trust  impressed  on  realty  for  the  purpose  of  the 
adjustment  of  partnership  obligations  real  property  held  by 
a  partnership  retains  its  character  as  such  and  may  be  the 
subject  of  a  partition  action  by  one  of  the  partners  or  his 
representatives.  Darrow  v.  Calkins,  154  N.  Y.  503;  Smith 
V.  Cowles,  81  App.  Div.  328;  81  Supp.  524. 

Where  real  estate  has  been  bought  with  the  profits  of  a  part- 
nership, as  an  investment,  and  not  for  the  use  of  the  partner- 
ship, it  may  be  partitioned  at  the  suit  of  one  of  the  partners. 
Levine  v.  Goldsmith,  34  Misc.  7;  69  Supp.  446;  aflf'd  83  App. 
Div.  399;  82  Supp.  299. 

In  an  action  of  partition  by  the  heirs  of  one  partner  the  grantees 
of  the  other  can  defend  by  showing  title  by  adverse  posses- 
sion following  a  settlement  of  the  partnership  affairs  even 
though  no  deed  was  delivered  to  the  partner  to  whom  posses- 
sion was  given.  Van  Wagenen  v.  Iselin,  36  App.  Div.  429; 
55  Supp.  385. 

10.  Easements 

Where  a  right  is  given  to  two  or  more  persons  over  a  certain 
strip  of  land  in  the  nature  of  an  easement  of  access  to  their 
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houses,  such  land  is  not  subject  to  a  partition  action.   PtUnam 
V.  PtUnam,  77  App.  Div.  554;  78  Supp.  987. 

IL  Milling  lights 

Mining  rights  in  land  may  be  partitioned.  Canfidd  v.  Ford,  28 
Barb.  336;  aflf'd  16  How.  Pr.  473. 

12.  XJse  of  waters  appurtenant  to  land  held  in  severalty 

The  action  of  partition  authorized  by  Code  Civ.  Pro.,  §  1532, 
is  not  an  appropriate  remedy  where  the  subject-matter  is  the 
right  to  the  use  of  waters  in  which  the  parties  have  an  interest 
as  appurtenant  to  lands  which  they  hold  in  severalty.  Tracy 
Development  Co.  v.  Becker,  212  N.  Y.  488. 

18.  Land  held  by  tax  title 

A  purchaser  of  the  fee  at  a  tax  sale  may  enforce  his  title  to  the 
property  in  question  in  a  partition  suit.  De  Baun  v.  Pardee, 
139  Supp.  1077. 

14.  Land  reconverted  after   conversion  into  personalty  under 

direction  to  sell  contained  in  will 

An  action  may  be  maintained  for  partition  of  lands  owned  by 
tenants  in  conmion  who  have  elected  to  effect  a  reconversion 
thereof,  where  there  has  been  an  equitable  conversion  by 
reason  of  a  direction  to  sell  contained  in  the  will  of  their 
testator.   Fogarty  v.  Stange,  72  Misc.  225 ;  129  Supp.  610. 

16.  Property  subject  to  power  of  sale  under  a  will 

Where  a  direction  in  a  will  to  an  executor  to  sell  is  imperative, 
there  is  an  equitable  conversion  of  the  realty  into  personalty 
and  partition  cannot  be  maintained  in  respect  thereto. 
Delafield  v.  Barlow,  107  N.  Y.  535;  Salisbury  v.  Slade,  160 
N.  Y.  278;  rev'g  22  App.  Div.  346;  48  Supp.  55;  Underwood  v. 
Curtis,  127  N.  Y.  523;  Doane  v.  Mercantile  Trust  Co.,  160 
N.  Y.  494;  aff'g  sub  nomo  Doane  v.  Adeline  Julia  Gordon,  39 
App.  Div.  639;  57  Supp.  1137. 

Although  a  will  does  not  expressly  declare  that  a  power  of  sale  is 
for  the  purpose  of  conversion  and  distribution,  this  intention 
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may  be  discovered  from  the  provisions  and  general  scheme  of 
the  will  itself  and  in  such  a  case  the  beneficiaries  under  the 
will  cannot  maintain  an  action  to  partition  the  land.  Morse 
V.  Morse,  86  N.  Y.  63;  Salisbury  v.  Slade,  160  N.  Y.  278; 
rev'g  22  App.  Div.  346;  48  Supp.  66. 

Where  an  executor  still  retabis  by  the  will  imder  which  he  acts 
power  to  partition,  and  m  the  meanwhile  to  manage  and  sell, 
an  action  of  partition  by  the  children  of  the  testator  cannot  be 
maintained  while  the  right  of  the  executor  to  exercise  his 
power  still  exists.   Henderson  v.  Henderson,  113  N.  Y.  1. 

But  the  fact  that  the  plaintiff  has  the  power  of  sale  under  a  will 
does  not  necessarily  defeat  an  action  of  partition,  where  it 
appears  to  be  necessary  to  construe  a  previous  will,  under 
which  title  to  the  property  was  acquired,  in  order  to  deter- 
mine the  interests  of  the  parties.  Hayden  v.  Sugden,  48  Misc. 
108;  96  Supp.  681. 

A  power  of  sale  in  a  will  which  is  discretionary  in  its  terms,  does 
not  prevent  a  partition  suit  to  be  maintained  by  those  in- 
terested in  the  property.  Carberry  v.  Ennis,  72  App.  Div. 
489;  76  Supp.  537. 

The  existence  in  a  will  of  a  power  of  sale  and  which,  from  the 
necessities  of  the  case,  the  executors  may  possibly  be  called 
upon  to  exercise,  and  may  possibly  be  compelled  to  exercise, 
at  the  instance  of  a  creditor,  but  which  is  not  absolutely 
imperative,  is  not  a  bar  to  an  action  for  the  partition  of 
lands  subject  to  such  power.  Wood  v.  Hvhbard,  29  App.  Div. 
166;  61  Supp.  626. 

Where  an  outstanding  power  of  sale  exists  in  executors  the 
court  may  still  grant  partition  in  favor  of  an  infant  who  owns 
an  imdivided  portion  of  the  property  in  common,  but  in 
considering  whether  or  not  to  grant  compulsory  partition  in 
such  a  case  the  court  may  consider  the  existence  of  the  out- 
standing power  of  sale  and  that  the  parties  have  never  re- 
quested the  executors  to  exercise  the  power  before  resorting 
to  the  action  of  partition.  Thompson  v.  Hart,  68  App.  Div. 
439;  69  Supp.  223 ;  rev'g  32  Misc.  652;  67  Supp.  307. 

Where  executors  for  upwards  of  twenty-five  years  had  omitted 
to  execute  a  power  of  sale  and  the  parties  interested  had  con- 
veyed their  title  to  the  property,  and  thus  elected  to  dispense 
with  the  execution  of  the  power  of  sale,  it  was  held  that 
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partition  could  be  enforced  by  one  of  the  parties.    Purdy  v. 
WrigU,  44  Hun,  239. 

16.  Trust  property 

A  provision  for  a  daughter's  support  on  a  farm  left  by  a 
testator  cannot  be  disregarded  in  a  partition  suit.  Chew  v. 
Sheldon,  ante,  page  15. 

A  voluntary  trust  still  in  force  and  effect  is  a  bar  to  a  partition 
action  by  remainder-men  without  the  consent  of  those  who 
hold  the  present  estate.  Peirson  v.  Van  Bergen,  23  Misc. 
647;52Supp.890. 

Where  a  will  creates  a  valid  trust  which  is  to  continue  during  the 
life  of  the  testator's  widow,  the  testator's  heirs  cannot  main- 
tain partition  during  the  life  of  the  widow.  Garvey  v.  Union 
Trust  Co.,  29  App.  Div.  513;  52  Supp.  260;  Woodward  v. 
James,  115  N.  Y.  346. 

Where  three  beneficiaries  under  a  trust  are  living,  and  the 
trust  still  exists,  partition  cannot  be  maintained  by  remainder- 
men without  the  consent  of  the  holders  of  the  particular 
estates,  nor  can  a  valid  consent  be  given  by  the  trustees. 
Peirson  v.  Van  Bergen,  23  Misc.  547;  52  Supp.  890. 

Where  five  persons  acting  as  a  committee  of  a  church  agreed  to 
accept  certain  property  and  build  sheds  thereon  for  the  com- 
mon convenience  of  all,  it  was  held  that  the  property  was 
impressed  with  a  trust  and  the  grantees  were  not  tenants  in 
common  in  such  a  sense  that  either  of  them  could  compel 
partition.   Baldwin  v.  Humphrey,  44  N.  Y.  609. 

Where  trustees  are  discharged  from  their  trusts  subsequent  to 
the  bringing  of  an  action  in  partition  and  prior  to  the  rendi- 
tion of  judgment  therein  the  discharge  of  such  trustees 
operates  to  divest  them  of  all  interest  in  the  premises.  Van 
WiUiams  v.  Elias,  106  App.  Div.  288;  94  Supp.  611. 

Where  a  trust  deed  under  which  real  property  is  held  contains  a 
direction  to  sell  and  distribute  upon  the  death  of  a  life  tenant, 
and  when  this  contingency  arises  the  trustees  are  also  dead 
and  no  new  trustees  have  been  appointed,  the  direction  to  sell 
and  distribute  is  merely  a  power  in  trust  and  all  of  the  persons 
to  whom  the  proceeds  would  go  may  be  joined  in  an  action  in 
partition  and  the  lands  sold  and  the  proceeds  distributed  in 
that  action  where  all  the  parties  consent  without  the  necessity 
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of  the  appointment  of  a  new  trustee  to  execute  the  power  to 
sell,  and  in  such  an  action  the  guardian  ad  litem  and  testa- 
mentary trustee  of  an  infant  party  may,  with  the  sanction  of 
the  court,  j&le  a  formal  election  on  behalf  of  the  infant  to 
have  the  property  sold  and  partitioned  in  such  a  suit.  Train 
V.  Davis,  49  Misc.  162;  98  Supp.  816. 
Where  the  trustee  is  dead  and  there  is  a  question  as  to  whether 
the  legal  estate  has  descended  the  court  may  decree  a  sale  in 
partition  to  carry  out  the  trust.  Cushney  v.  Henry ,  4  Paige, 
345. 

17.  Trustee  with  power  of  sale 

A  trustee  of  land  to  receive  rents  and  profits  and  apply  them  to 
the  use  and  support  of  an  infant  until  his  majority,  with  an 
absolute  power  to  sell  such  land  and  invest  the  proceeds  for 
the  benefit  of  the  infant,  and  having  possession,  can  maintain 
an  action  in  equity  to  partition  such  land  held  in  common 
with  adults.    GaUie  v.  Eagle,  66  Barb.  583;  1  T.  &  C.  124. 


18.  Collateral  power  of  sale 

A  mere  collateral  power  to  sell  is  not  a  bar  to  a  partition  action 
to  accomplish  the  same  purpose  that  a  sale  would  accom- 
phsh.  MeUen  v.  Banning,  72  Hun,  176;  25  Supp.  542;  Pal- 
mer V.  Marshall,  81  Hun,  15;  30  Supp.  567. 

19.  Leasehold 

A  leasehold  interest  may  be  partitioned  with  a  demand  for  an 
accounting  of  rents  and  profits.  WaUher  v.  Regnaidt,  56  Hun, 
560;  9  Supp.  849.  See  also  Woodworth  v.  CampbeU,  5  Paige, 
518. 

20.  Tenancy  by  entirety 

A  tenancy  by  the  entirety  cannot  be  partitioned.  Messing  v. 
Messing,  64  App.  Div.  125;  71  Supp.  717;  VoUaro  v.  VoUaro, 
144  App.  Div.  242;  129  Supp.  43;  herbs  v.  Lerbs,  71  Misc.  51; 
129  Supp.  903;  Bartkawaik  v.  Sampson,  73  Misc.  446;  133 
Supp.  401.  Nor  can  partition  be  enforced  by  a  grantee  of 
one  of  the  tenants.    ZamUein  v.  Bram,  100  N.  Y.  12. 
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81.  Premature  distribution  of  property  held  by  infant  under  will 

Adult  tenants  in  common  can  maintain  an  action  of  partition  as 
against  infants,  even  though  the  judgment  causes  a  distribu- 
tion of  the  real  estate  contrary,  in  point  of  time,  to  the  provi- 
sions of  a  will  under  which  title  is  conveyed.  O^Dcmaghue  v. 
Smiih,  184  N.  Y.  366. 

Where  by  a  will  the  land  of  the  testator  was  divided  among  his 
children,  but  provided  that  the  division  was  not  to  be  made 
until  the  youngest  child  should  come  of  age,  it  was  held  that 
partition  of  the  real  estate  could  not  be  enforced  until  the 
time  appointed  in  the  will.  Zuenzer  v.  Minzenmair,  20  Misc. 
212;  45  Supp.  372.    See  also  Cfiew  v.  Sheldon,  ante,  page  15. 

82.  Possession  and  adverse  possession  as  affecting  right  to  main- 

tain action 

A  plaintiff  must  be  in  actual  or  constructive  possession  of  the 
premises  in  order  to  maintain  partition.  Mersereau  v.  Camp, 
42  Misc.  253 ;  86  Supp.  568.  But  it  is  no  longer  the  rule  in 
New  York  that  where  the  plaintiff's  title  or  right  of  possession 
is  disputed  the  plaintiff  should  be  remitted  to  an  action  at 
law;  but  the  rule  now  is  that  where  the  plaintiff's  title  or  right 
of  possession  is  disputed  by  a  defendant  that  a  court  of  equity 
once  having  jurisdiction  of  the  action  and  the  parties  will 
retain  the  action  and  is  not  obliged  to  dismiss  the  complaint 
and  remit  the  plaintiff  to  his  remedy  at  law.  Kellum  v.  Carr, 
ante,  page  1;  Ddcawbre  v.  Delcambre,  ante,  page  9;  Place  v. 
Kennedy,  89  App.  Div.  167;  85  Supp.  766;  Biglow  v.  Biglow, 
39  App.  Div.  103;  56  Supp.  794;  Leidenthal  v.  LeiderUhal,  121 
App.  Div.  269;  105  Supp.  807.  A  present  right  of  possession 
is  sufficient  even  though  there  is  not  an  actual  possession. 
Howard  v.  Manissey,  71  Misc.  267;  130  Supp.  322.  What  is 
meant  by  possession  in  Code  Civ.  Pro.,  §  1532,  is  not  a  strict 
pedis  possessio,  but  a  present  right  to  the  possession  as  dis- 
tinguished from  the  case  m  §  1533,  where,  under  certahi 
circimistances,  the  remainder-man  may  bring  action;  the  sec- 
tion must  be  read  as  a  part  of  the  article  to  which  it  pertains. 
Broum  v.  Grossman,  206  N.  Y.  471,  475;  rev'g  142  App.  Div. 
919;  127  Supp.  1114;  Weston  v.  Stoddard,  137  N.  Y.  119,  128. 
The  claims  of  mtruders,  trespassers  or  persons  claiming  title 
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or  some  right  adverse  and  hostile  to  the  plaintiff  may  be  tried 
in  such  an  action,  even  though  this  may  affect  the  right  of 
one  claiming  adversely  to  have  two  trials  in  an  ejectment 
action.  Satierlee  v.  Kobbe,  173  N.  Y.  91.  A  joint  tenant  or  a 
tenant  in  common,  although  not  in  possession,  may  maint^ain 
partition  and  try  in  that  suit  all  questions  of  title  affecting  the 
property  under  Code  Civ.  Pro.,  §§  1632  d  seq.;  KeUum  v.  Corr, 
ante,  page  1 ;  209  N.  Y.  486 ;  aff 'g  149  App.  Div.  200;  133  Supp. 
784.  A  co-tenant  who  has  been  disseized  of  possession  may 
maintain  the  action  under  Code  Civ.  Pro.,  §  1543.  WesUm  v. 
Stoddard,  137  N.  Y.  119;  aff'g  60  Hun.  290;  14  Supp.  580. 
A  person  entitled  to  the  possession  as  a  tenant  in  common 
save  for  an  alleged  adverse  title  of  his  co-tenant  under  a  deed 
executed  by  their  common  ancestor,  the  vaUdity  of  which 
is  challenged,  may  maintain  such  an  action,  although  his 
co-tenant  is  in  the  actual  and  exclusive  possession  thereof 
under  such  alleged  title.  Drake  v.  Drake,  61  App.  Div.  1; 
70  Supp.  163.  The  modem  tendency  has  been  to  permit  a 
disseiased  co-tenant  to  have  his  right  and  title  determined  in  an 
action  of  partition.  Holder  v.  Holder,  40  App.  Div.  255;  59 
Supp.  204. 

An  action  for  partition  cannot  be  maintuned  between  two 
parties  who  claim  to  be  co-tenants  when  the  property  is 
actually  in  the  possession  of  a  third  person  who  claims  title 
thereto  and  who  is  not  made  a  party  to  the  action.  Damron 
V.  Campion,  24  Misc.  234;  53  Supp.  543. 

It  seems  that  adverse  possession  may  prevent  the  maintenance 
of  the  action  if  it  has  continued  long  enough  to  extinguish  the 
plaintiff's  title.  Biglow  v.  Biglow,  39  App.  Div.  103;  56  Supp. 
794. 

Prior  to  the  adoption  of  the  Code  of  Civil  Procedure  it  was  not 
necessary  to  aver  possession  but  only  ownership  in  fee,  and  a 
constructive  possession  such  as  the  law  infers  therefrom,  was 
sufficient.    Wainman  v.  Hampton,  110  N.  Y.  429. 

Prior  to  the  amendment  of  the  Code  it  was  held  that  an  adverse 
claim  to  real  property  could  not  properly  be  determined  in  an 
action  for  partition,  as  the  title  of  the  parties  should  be  first 
established  by  a  proper  action  before  proceedings  for  a  parti- 
tion were  begun.  Van  Schuyver  v.  Mviford,  59  N.  Y.  426; 
Florence  v.  Hopkins,  46  N.  Y.  182.    The  jurisdiction  of  the 


80  Note  on  Partition 


QuestioDfi  which  may  be  Litigated 


Chancery  Court  to  order  a  sale  of  an  infant's  real  estate  is 
derived  wholly  from  statute  and  it  has  no  power  to  direct 
such  sale  unless  the  infant  is  seized  of  the  property.  Baker  v. 
LoriUard,  4  N.  Y.  257. 

Where  it  is  desired  to  determine  the  validity  of  a  devise  it  is  no 
objection  that  the  person  claiming  to  be  the  owner  under  an 
apparent  devise  is  in  possession  of  the  property.  Ward  v. 
Ward,  23  Hun,  431 ;  Wager  v.  Wager,  23  Hun,  439. 

When  one  of  several  tenants  in  common  is  in  actual  possession 
his  possession  will,  in  the  absence  of  any  act  of  ouster  on  his 
part,  inure  to  the  benefit  of  all.  Wainman  v.  Hampton,  20 
W.  Dig.  68. 


ARTICLE  V.    QUESTIONS  WHICH  MAY  BE 

LITIGATED  ^ 

1.  Code  provision 

Not  only  the  title  of  the  plaintiff  but  of  any  one  of  the  defend- 
ants may  be  controverted  or  litigated  either  by  the  plaintiff 
or  a  coKlef endant  and  if  by  a  co-defendant  such  co-defendant 
must  serve  a  copy  of  his  answer  on  the  defendant  whose  title 
he  questions.   Code  Civ.  Pro.,  §§  521  and  1543. 

2.  Jurisdiction  of  County  Courts 

The  equitable  jurisdiction  of  the  County  Court  in  partition  is 
limited  to  such  as  is  incidental  merely  to  the  partition  action, 
under  Code  Civ.  Pro.,  §§  340  and  348.  Stapperibeck  v.  Mather, 
73  Misc.  434;  133  Supp.  482;  Thomas  v.  Harman,  122  N.  Y. 

8.  Agreement  not  to  bring  partition  action 

An  agreement  between  owners  of  real  estate  that  none  of  them 
would  bring  an  action  in  partition  without  the  consent  of  the 
others,  does  not  suspend  the  powers  of  alienation  and  is 
enforcible  in  an  action  of  partition.  Bvschmann  v.  McDer- 
moU,  154  App.  Div.  515;  139  Supp.  314.    See  also  Brown  v. 

*  See  sub-titles  Property  Interests  Which  Mat  be  Partitioned, 
ante,  page  71;  and  By  Whom  Action  May  be  Brought,  post, 
page  88. 
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Ccddington,  72  Him,  147;  25  Supp.  649;  disapproving  Chani- 
lerv.  Herrick,  19  Johns.  129;  Winana  v.  Hv^ton,  6  Wend.  471. 
Equity  will  not  award  partition  at  the  suit  of  one  in  violation  of 
his  own  agreement  or  in  violation  of  a  condition  or  restriction 
imposed  upon  the  estate  by  one  through  whom  he  claims. 
Chew  V.  Shddm,  214  N.  Y.  344,  arUe,  page  15. 

4.  Specific  perfonnance  of  executed  parol  agreement 

Specific  perfonnance  of  an  executed  parol  agreement  by  the 
ancestor  to  convey  a  parcel  of  the  land  involved  may  be  de- 
creed in  a  partition  between  the  heirs.  Knapp  v.  Hungerford, 
7  Hun,  588. 

&  Parol  agreement  to  sell  followed  by  delivery  of  possession; 

counterclaim  for  specific  performance 

An  issue  may  be  raised  in  a  partition  action  by  a  counterclaim 
consisting  of  an  alleged  parol  agreement  on  the  part  of  the 
plaintiff  to  sell  to  the  defendant,  setting  up  in  such  counter- 
claim the  plaintiff's  interest  in  the  land  sought  to  be  parti- 
tioned and  that  in  relying  upon  said  agreement  such  defendant 
went  into  possession  and  made  valuable  improvements  on  the 
laad,  followed  by  a  prayer  for  specific  performance  of  the 
parol  contract.   Wainman  v.  Hampton,  110  N.  Y.  429. 

6.  Claim  under  parol  executory  contract  of  sale 

A  defendant  claiming  under  a  parol  executory  contract  of  sale 
under  which  part  of  the  consideration  hajs  been  paid,  may 
maintain  his  right  in  a  partition  action  and  the  court  may 
give  such  defendant  a  certain  time  within  which  to  pay  the 

'  balance  of  the  consideration,  and  in  default  thereof  decree 
that  a  partition  shall  be  had  as  prayed  for  in  the  complaint. 
Grant  v.  Keaior,  117  N.  Y.  369. 

7.  Agreement  admeasuring  dower 

Agreements  inter  partes  constituting  assignments  or  admeasure- 
ments of  dower  are  recognized  by  the  courts  as  effectual  for 
that  purpose,  where  the  intention  is  clearly  manifested,  and 
6 
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such  agreements  will  be  enforced  in  partition  actions.    Hovy- 
ells  V.  McGraw,  97  App.  Div.  460;  90  Supp.  1. 

8.  Validity  of  will 

The  validity  of  the  disposition  of  real  property  by  a  will  can  be 
litigated  in  a  partition  action.  Wagsiaff  v.  Marcy,  25  Misc. 
121;  54  Supp.  1021.  It  is  only  where  the  whole  will  or  entire 
devise  of  real  property  is  attacked  for  invalidity  that  such  an 
action  lies  under  the  statute.  McKeon  v.  Kearney,  57  How. 
Pr.  349.  The  broad  powers  given  to  heirs  under  Code  Civ. 
Pro.y  §  1537,  to  bring  actions  in  partition  on  the  ground 
that  an  apparent  devise  is  void,  without  r^ard  to  the 
possession  of  the  plaintiff,  has  been  circumscribed  to  a  very 
great  extent,  indirectly,  by  the  broadening  of  the  powers 
of  surrogates'  courts,  in  relation  to  the  determination  of 
questions  regarding  the  validity  of  wills.  There  has  also 
been  very  great  confusion  by  reason  of  the  adoption  of  the 
Surrogate's  Practice  Act,  by  L.  1914,  c.  443,  which  went 
into  effect  September  1,  1914.  The  original  change  was 
made  by  L.  1910,  c.  578,  which  became  effective  Septem- 
ber 1,  1910,  amending  Code  Civ.  Pro.,  §  2625,  so  as  to  pro- 
vide that: 

"A  decree  admitting  a  will  of  real  or  personal  property,  or 
both,  to  probate,  is  conclusive  as  an  adjudication  of  the 
validity  of  the  will,  and  of  the  questions  determined  under 
§  2624  of  this  Act,  except  as  in  this  chapter  otherwise 
provided." 

At  the  time  the  amendment  of  1910  was  enacted  there  was  a 
provision  in  the  Code  for  determining  the  validity  of  the 
probate  of  a  will  in  an  action  in  the  Supreme  Court.  §  2653a. 
By  the  amendment  made  by  L.  1914,  c.  443,  the  provisions 
of  the  Code  of  Civil  Procedure,  in  relation  to  surrogates' 
practice,  were  rewritten  and  many  of  the  sections  entirely 
changed  in  wording.  In  place  of  §  2625,  which  was  amended 
in  1910  to  read  as  above  quoted,  §  2550  was  added  as  a 
new  section,  providing  as  follows:  "Every  decree  of  a  surro- 
gates' court  is  conclusive  as  to  all  matters  embraced  therein 
against  every  person  of  whom  jurisdiction  was  obtained." 
Elaborate  provisions  were  also  made  in  the  amendment  of 
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1914  for  jury  trials  and  other  modes  to  determine  the  dis- 
puted questions  in  the  Surrogates'  Courts.  Code  Civ.  Pro., 
§§  2637  to  2540,  inclusive. 
Under  these  various  amendments  it  is  held  that  a  decree  of  a 
surrogate  admitting  a  will  to  probate  is  conclusive,  as  an 
adjudication  of  the  vaUdity  of  the  will,  in  a  subsequent  ac- 
tion for  partition,  and  incidentally  to  set  aside  the  will. 
Wadsvxnih  v.  Hindidiff,  163  App.  Div.  266;  148  Supp.  798. 
The  decision  in  the  case  last  mentioned  was  made  under  the 
Code  prior  to  the  amendment  of  1914,  but  appears  to  be  ap- 
plicable under  the  new  Surrogates'  Practice  Act,  which  was 
created  by  the  amendment  of  1914. 

9.  Construction  of  wiU 

The  construction  of  a  will  must  be  adjudged  therein  when  the 
adjudication  is  necessary  to  determine  the  rights  of  the  parties 
to  a  partition  action.  Dwight  v.  Lavyrence,  99  App.  Div.  278; 
90  Supp.  970.  Where  a  will  gives  an  estate  in  fee  to  one 
person  and  in  a  subsequent  clause  gives  an  estate  in  remainder 
to  the  same  person  the  question  of  the  title  to  the  property 
may  be  litigated  in  an  action  of  partition.  Kurtz  v.  Wiechr 
mann,  76  App.  Div.  26;  77  Supp.  964. 

10.  Execution  and  delivery  of  deed 

An  issue  as  to  whether  a  deed  under  which  a  person  claimed  to 
be  a  tenant  in  common  of  certain  premises  had  ever  been 
executed  and  delivered  is  triable  in  an  action  of  partition. 
Booth  V.  Fordham,  73  App.  Div.  109;  76  Supp.  664. 

11.  Identity  of  grantee  in  deed 

The  question  of  the  delivery  and  acceptance  of  a  deed  and  the 
identity  of  the  grantee  may  be  determined  in  a  partition 
action,  where  relief  is  asked  to  set  aside  a  deed  alleged  to  have 
been  made  by  an  ancestor  of  one  of  the  parties.  LeiderUhal  v. 
Leidenthal,  121  App.  Div.  269;  106  Supp.  807. 

12.  Validity  of  deed  alleged  to  be  a  cloud  on  title 

The  validity  of  a  deed  which  it  is  claimed  is  a  cloud  on  the  title 
on  an  imdivided  one-half  of  the  premises  may  be  determined 


84  Note  on  Partition 

Questions  which  may  be  Litigated 

-  - 

in  a  partition  action.    Curran  v.  Hosey,  153  App.  Div.  557; 
138  Supp.  910. 

18.  Setting  aside  deed  given  by  mutual  mistake 

A  deed  given  by  mutual  mistake,  even  without  fraud,  may  be 
set  aside  in  a  partition  action.  Dunn  v.  Dunn,  151  App.  Div. 
800;  136  Supp.  282. 

14.  Setting  aside  deed  for  fraud  and  deceit 

As  part  of  the  relief  in  a  partition  action  the  plaintiff  may  de- 
mand that  a  deed  to  the  other  tenants  in  common  be  set  aside 
for  a  fraud  and  deceit  and  the  mental  incapacity  of  the 
mortgagor.  Curran  v.  Hasey,  153  App.  Div.  557;  138  Supp. 
910. 

16.  Validity  of  a  transfer  of  a  mortgage  on  proper^ 

The  validity  of  a  transfer  of  a  mortgage  upon  the  property  in 
question,  made  by  a  deceased  owner,  whose  children  are 
parties  to  the  partition  suit,  may  be  litigated  in  such  suit. 
Dunn  V.  Dunn,  51  Misc.  302;  100  Supp.  1061. 

16.  Setting  aside  foreclosure  of  mor^;age  with  demand  for  ac- 
counting and  determination  of  rights  and  interests  of  parties 

An  action  may  be  maintained  to  set  aside  a  foreclosure  of  a 
mortgage  upon  premises  described  in  the  complaint,  for  an 
accounting  of  rents  and  profits,  for  a  determination  of  the 
rights  and  interests  of  the  parties  in  the  premises  and  for  a 
partition.   KnoUs  v.  Bamhart,  71 N.  Y.  474. 

17.  Adjustment  of  rents 

The  adjustment  of  rents  may  be  had  in  a  partition  action. 
Scott  V.  Guernsey,  48  N.  Y.  106. 

18.  Demand  for  rents  and  profits  against  grantees 

An  heir  at  law  seeking  partition  of  lands  devised  by  his  mother 
may  include  a  cause  of  action  for  rents  and  profits  against  the 
grantees  of  the  devisee,  and  the  administratrix  of  a  deceased 
grantee  may  be  joined  as  a  party.  Schenck  v.  Fwrst,  140  App. 
Div.  432;  125  Supp.  506. 
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19.  Accounting  by  receiver  of  estate 

An  action  may  be  maintained  for  the  partition  of  real  estate,  a 
construction  of  the  will  mider  which  the  same  is  held,  and  for 
an  accounting  by  a  receiver  of  the  estate,  imder  the  modem 
doctrine  applying  to  an  action  of  partition.  Kaiser  v.  Adand^ 
37  Misc.  204;  75  Supp.  195. 

20.  Advancements  to  grantee;  including  value  of 

The  question  of  whether  land  has  been  conveyed  as  an  advance- 
ment may  be  determined  in  a  partition  suit  and  where  land 
has  been  conveyed  by  way  of  advancement  to  the  grantee, 
subject  to  a  life  estate  in  the  grantor,  the  value  of  the  portion 
granted  should  be  determined  as  of  the  time  of  the  death  of 
the  grantor,  in  a  subsequent  action  for  partition.  Pabner  v. 
Culbertson,  143  N.  Y.  213. 

21.  Overpayment  to  next  of  kin 

An  allegation  that  certain  next  of  kin  of  a  deceased  ancestor 
have  been  overpaid  and  a  demand  that  this  overpayment  be 
deducted  from  the  amount  they  are  to  receive  of  the  proceeds 
of  the  sale  of  real  estate  in  a  partition  action,  cannot  be  lit- 
igated in  such  a  partition  action,  where  all  of  the  personal 
representatives  of  such  deceased  ancestor  are  not  parties  to 
the  action.  SkiUin  v.  Central  Trvst  Co.,  80  App.  Div.  206; 
80  Supp.  188. 

22.  Rights  of  judgment  creditor  of  ancestor 

The  title  of  heirs  of  a  deceased  judgment  debtor  to  real  property 
is  subject  to  the  pa3nnent  of  the  debts  of  the  deceased  and  a 
judgment  is  a  debt,  even  though  the  lien  on  the  real  property 
has  escpired,  and  it  seems  that  the  rights  of  a  judgment 
creditor  may  be  enforced  in  a  partition  action.  Lyons 
NaHonal  Bank  v.  Schtder,  115  App.  Div.  859;  101  Supp.  62. 

28.  Rights  of  an  assignee  of  a  sheriff's  certificate  of  sale  under  an 

execution 

Under  Code  Civ.  Pro.,  §  1543,  the  court  may  determine  in  an 
action  of  partition  not  only  the  rights  of  co-tenants  between 
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themselves,  but  those  of  a  stranger  to  the  title  claiming  as 
assignee  of  a  sheriff's  certificate  of  a  sale  of  the  premises  under 
an  execution.  Dixon  v.  Dixon j  38  Misc.  652;  78  Supp.  255; 
rev'd  on  another  point,  89  App.  Div.  603 ;  85  Supp.  609. 

84.  Existence,  validity  and  priority  of  liens 

The  existence,  validity  and  priority  of  specific  liens  against 
undivided  shares  may  be  litigated  and  should  be  determined 
by  the  interlocutory  judgment.  Winfield  v.  Stacom^  40  App. 
Div.  95;  57  Supp.  563. 

8ft.  Rights  of  creditor  with  lien  on  entire  property 

Where  a  creditor  having  a  lien  on  the  entire  property  is  made  a 
party  defendant  he  may  have  an  adjudication  of  the  amount 
and  validity  of  his  lien.  Tovmshend  v.  Townshend,  1  Abb. 
N.  C.  81. 


86.  Enforcing  daim  of  administrator  as  creditor  of  estate  to  which 

land  belongs 

Where  more  than  three  years  had  elapsed  since  the  issue  of 
letters  of  administration,  the  administrator  sought  to  prove  a 
claim  as  creditor  of  the  estate  in  a  partition  action  of  lands  be- 
longing to  the  estate,  he  being  a  party  individually  and 
officially  in  such  action,  it  was  held  that  the  claim  should  be 
passed  upon  by  the  Surrogate  who  must  find  that  there  was 
not  personalty  sufficient  to  meet  it  before  the  realty  could  be 
charged.    Palmer  v.  Palmer,  3  App.  Div.  213;  38  Supp.  195. 

8T.  Tax  title  and  Uens 

A  purchaser  at  a  tax  sale  under  Laws  1883,  c.  114,  has  a  good 
title  against  previous  owners  and  all  persons  claiming  under 
them,  which  is  enfordble  in  partition.  De  Baun  v.  Pardee,  139 
Supp.  1077.  The  validity  of  taxes  assessed  by  a  municipal 
corporation  may  be  litigated  in  such  an  action.  Ddcambre  v. 
Ddoambre,  210  N.  Y.  460;  reported  ante,  page  9.* 

When  the  defendant  sets  up  adverse  possession  under  tax  liens^ 
the  plaintiff,  under  a  denial  of  the  existence  of  the  tax 

^  See  also  complaint  frtHn  tlus  case  pasi,  psge  121. 
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may  show  that  the  liens  were  not  and  never  have  been  valid. 
Obermeyer  v.  Behn,  123  App.  Div.  440;  108  Supp.  289. 

28.  Right  of  resident  alien  to  hold  property 

The  question  of  whether  or  not  a  resident  alien  is  able  to  hold 
real  property  may  be  determined  in  a  partition  action.  HaU 
V.  HaU,  81  N.  Y.  130. 

89.  Demand  for  partition  joined  with  claim  for  debt  against  tes- 
tator's estate 

A  cause  of  action  to  partition  real  property  acquired  by  the 
plaintiff  and  certain  defendants  under  a  will  cannot  be  joined 
with  a  cause  of  action  to  establish  a  debt  against  the  testator's 
estate  and  to  sell  his  real  estate  to  pay  it.  Letson  v.  Evans, 
33  Misc.  437;  68  Supp.  421. 

SO.  Rights  of  grantees  who  have  conveyed  interest  more  than 

three  years  after  their  grantor's  death 

Where  grantees  have  conveyed  their  interest  more  than  three 
years  after  their  ancestor's  death  a  judgment  obtained  against 
the  personal  representatives  of  the  decedent  should  not  be 
directed  to  be  paid  out  of  the  share  of  such  grantee.  PlaU  v. 
PlaUy  105  N.  Y.  488. 

81.  Settling  rights  of  rival  claimants  to  title  to  wild  land 

An  action  may  be  maintained  under  Code  Civ.  Pro.,  §  1543, 
between  tenants  in  common  to  a  tract  of  wild  unoccupied 
land  to  settle  the  title  of  the  rival  claimants  and  to  partition 
the  tract  among  those  entitled  to  claim  the  same.  WalUice  v. 
Curtis,  29  Misc.  415;  61  Supp.  994;  rev'd  on  another  point, 
53  App.  Div.  41;  65  Supp.  543. 

32.  Dispute  as  to  boundary  line 

A  dispute  as  to  a  boundary  line  raised  by  parties  on  adjoining 
premises  may  be  determined  in  a  partition  action.  Lawrence 
V.  NorUm,  116  App.  Div.  896;  102  Supp.  481. 
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83.  Rights  of  lessee  under  lease  from  deceased  life  tenant 

The  rights  of  a  tenant  in  possession  under  a  lease  from  a  de- 
ceased life  tenant  may  be  determined  in  such  an  action.  Van 
Narden  Trust  Co.  v.  O'Donohue,  122  App.  Div.  51;  106  Supp. 
948. 

84.  Rights  to  proportionate  shares  in  land 

Under  Code  Civ.  Pro.,  §  1543,  the  court  may  determine  the 
issues  raised  as  to  the  rights  of  the  various  parties  to  propor- 
tionate shares  in  the  land.    Shannon  v.  PickeU,  2  St.  R.  160. 

86.  Rights  of  defendants  as  against  each  other 

The  rights  of  defendants  as  against  each  other,  although  involv- 
ing complicated  questions,  must  be  determined.  Bogardus  v. 
Parker,  7  How.  Pr.  305.    See  also  Code  Civ.  Pro.,  §  1543. 


ARTICLE  VI.  BY  WHOM  ACTION  MAY  BE  BROUGHT  » 

1.  Code  provisions 
See  Code  Qv.  Pro.,  §§1532, 1533, 1534  and  1537. 

2.  Joint  tenants 

Partition  may  be  mamtained  by  joint  tenants  as  well  as  tenants 
in  common  under  Code  Civ.  Pro.,  §  1532.  Cross  v.  Birch,  27 
Misc.  295;  58  Supp.  438. 

8.  Tenant  in  common  who  is  also  trustee  for  others 

The  f  a6t  that  a  tenant  in  common  is  also  a  trustee  of  part  of  die 
property  for  others  does  not  prevent  him  from  suing  in  parti- 
tion.  Cheesman  v.  Thame,  1  Eklw.  Ch.  629. 

4.  Life  tenants;  same  person  plaintiff  and  defendant  in  different 

capacities 

A  life  tenant  who  is  also  a  testamentary  trustee  for  his  own 
children  who  are  the  remainder-men,  may  maintain  an  action 

^  See  sub-titles  Propebtt  Interests  Which  Mat  be  Pabtitioned, 
ante,  page  71;  and  Questions  WmcH  Mat  be  Litigated,  anie^ 
page  80. 
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in  partition  brought  by  himself  as  remauider-man  and  naming 
hunself  as  trustee  as  one  of  the  defendants  in  addition  to  the 
remainder-men,  in  which  a  valid  judgment  may  be  entered  for 
a  sale  and  partition  of  the  land,  and  that  the  defendant  trustee 
shall  hold  the  proceeds  of  the  sale  subject  to  the  execution  of 
the  trust  contained  in  the  testament  imder  which  he  acts. 
Janpole  v.  Lasky,  94  App.  Div.  353;  88  Supp.  50. 
One  having  a  present  interest  per  aittre  vie  in  an  undivided  por- 
tion of  lands  and  a  contingent  remainder  in  fee  in  an  im- 
divided  part,  may  maintain  an  action  to  partition  the  prop- 
erty and  if  actual  partition  cannot  be  had  to  sell  all  the 
premises.   Brevoort  v.  Brevoort,  70  N.  Y.  136. 

6.  life  tenant  against  remainder-man 

Although  a  life  tenant  may  not  maintain  a  partition  action 
against  a  remainder-man  yet  this  difficulty  is  not  jurisdictional 
and  a  decree  in  an  action  thus  brought  is  not  absolutely  void 
and  a  sale  made  under  such  a  decree  gives  a  good  title.  Crom- 
weav.Hua,97N.Y.209. 

6.  Remainder-men 

While  remainder-men  and  revisioners  may  be  made  parties 
defendant  in  an  action  for  partition  they  cannot  institute  the 
action  as  against  others  not  seized  of  a  like  estate  in  common 
with  them,  as  such  remainder-men  have  neither  actual  nor 
constructive  possession  of  the  lands,  but  only  an  estate  to  vest 
in  possession  in  the  future.  SvUivan  v.  SvUivan,  66  N.  Y. 
37;rev'g4Hun,  198. 

Formerly  a  remainder-man  could  not  bring  an  action  of  partition. 
Browned  v.  BroumeU,  19  Wend.  367.  But  since  the  enactment 
of  L.  1847,  ch.  430,  a  remainder-man  may  institute  such  an 
action  with  the  limitations  specified  in  the  Code.  McGlone  v. 
Ooodwin,  3  Daly,  185;  Howell  v.  MiUsy  7  Lans.  193;  aff'd  56 
N.  Y.  226;  Blakeley  v.  CaMer,  13  How.  Pr.  476;  afif'd  15  N.  Y. 
617.  But  remamder-men  and  reversioners  cannot  maintain 
an  action  against  tenants  entitled  to  possession,  so  as  to  oust 
such  possession,  and  it  is  doubtful  whether  they  can  maintain 
the  action  and  provide  that  the  possession  of  the  tenants  in 
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possession   shall  not   be  disturbed  during  their  tenancy. 
Sullivan  v.  SvMmn,  66  N.  Y.  37. 

But  remainder-men  are  deemed  to  be  in  possession  for  the  pur* 
poses  of  partition,  even  though  a  lessee  under  a  lease  from  the 
life  tenant  is  still  in  actual  possession,  after  the  death  of  the 
life  tenant.  Van  Norden  Trust  Co.  v.  O'Donohne,  122  App. 
Div.  51;  106Supp.  948. 

A  remainder-man  cannot  maintain  an  action  of  partition  imder 
Code  Civ.  Pro.,  §§  1532,  1533  and  1538  where  the  nature  of 
the  property  is  such  that  an  actual  partition  cannot  be  made 
without  great  prejudice  to  the  rights  of  the  owners  and  the 
life  tenant  does  not  consent  to  a  sale.  Harding  v.  Craft,  21 
App.  Div.  139;  47  Supp.  450. 

Where  the  entire  corpus  of  the  estate  is  not  bequeathed  and 
devised  to  remainder-men,  subject  to  life  estates  in  trust, 
whose  beneficiaries  receive  the  income  and  rents,  but  on  the 
contrary  the  corpus  of  the  estate  is  to  be  divided  into  seven 
shares,  three  of  which  are  disposed  of  absolutely  and  at  once, 
and  four  of  which  may  be  held  in  four  distinct  trusts  for  many 
years,  subject  to  life  estates  falling  in  at  different  times,  this 
is  such  a  case  as  to  create  an  equitable  conversion,  at  the 
instant  of  the  death  of  the  testator;  the  remainder-men  are  not 
necessary  or  proper  parties  to  an  action  for  partition  for  the 
purpose  of  carrying  out  the  equitable  conversions,  nor  is  a 
remainder-man  on  the  ceasing  of  the  intermediate  estate  in 
his  share,  after  carrying  out  the  conversion,  entitled  to  main- 
tain an  action  of  partition  as  to  the  property.  Salisbury  v. 
Slade,  160  N.  Y.  278. 

Where  an  action  was  brought  by  remainder-men,  subject  to  a 
life  estate,  and  the  Supreme  Court  directed  partition,  and  no 
proper  exception  was  taken  so  as  to  lay  the  foundation  for  a 
review  in  the  appellate  courts,  it  was  held  that  as  the  court 
below  had  jurisdiction  of  the  subject-matter  and  of  the 
parties  there  was  nothing  upon  which  the  Court  of  Appeals 
could  review  the  decision  made.  Howell  v.  MiUs,  56  N.  Y. 
226. 

7.  Vested  remainder-man 

A  person  holding  a  vested  remainder  can  maintain  partition. 
Chimi  V.  KeUh,  1  Hun,  589;  4  T.  &  C.  126. 
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8.  Person  without  vested  interest 

Where  a  testator  gave  to  his  widow  the  use  of  real  property  so 
long  as  she  lived  or  should  remain  unmarried,  and  the  will 
further  provided  that  after  the  widow  should  be  through 
with  the  use  of  the  property  his  son  should  have  the  right  to 
take  the  property,  provided  he  paid  to  each  of  several  daugh- 
ters a  specific  sum,  and  without  complying  with  the  provisions 
of  the  will,  the  son  conveyed  all  his  interest  in  the  property. 
It  was  held  that  the  widow  and  one  of  the  daughters  could 
not  maintain  an  action  of  partition  as  they  held  no  vested 
interest  in  the  property  which  would  sustain  the  action. 
Green  v.  Head,  54  Misc.  454;  104  Supp.  383. 

9.  Contingent  remainder-man 

A  tenant  in  common  of  a  contingent  remainder  cannot  maintain 
partition  as  to  such  remainder.  Baumgras  v.  Bawngras,  5 
Misc.  8;  24  Supp.  767. 

10.  Person  holding  contingent  interest 

A  person  entitled  to  a  contingent  estate  in  an  undivided  portion 
of  property  cannot  maintain  partition.  Striker  v.  Mott,  2 
Paige,  387. 

11.  Person  with  contingent  interest  upon  sale 

A  person  whose  interest  is  contingent  upon  what  might  be 
derived  from  the  property  by  means  of  a  sale  by  the  executors 
cannot  maintain  partition.  Daviea  v.  Davies,  15  Week.  Dig. 
118;ard92N.Y.633. 

12.  Heir  at  law 

An  heir  at  law  of  an  undivided  portion  in  unoccupied  lands 
may  maintain  an  action  of  partition.  Beebee  v.  Griffing,  14 
N.  Y.  235. 

An  action  for  partition  may  be  maintained  by  an  heir  at  law 
against  an  apparent  devisee  and  his  grantee,  based  upon  the 
invalidity  of  the  devise  where  such  devisee  is  another  heir  at 
law  and  his  grantee  is  in  possession  as  co-tenant  of  the  plain- 
tiff.  Malaney  v.  Cronin,  44  Hun,  270. 
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18.  Legatees  who  are  not  devisees 

Where  by  a  will  land  is  conveyed  to  certain  persons  m  trust  for 
others,  with  a  provision  that  after  the  death  of  certain  per- 
sons the  laud  is  to  be  sold  and  the  proceeds  divided  among 
certain  legatees,  the  persons  who  take  as  legatees  cannot 
maintain  partition  of  the  land,  as  they  are  legatees  and  not 
devisees  of  the  real  property.  Horsfidd  v.  BUuk^  40  App. 
Div.264;67Supp.  1006. 

li.  Tenant  by  the  courtesy 

A  tenant  by  the  courtesy  may  maintain  an  action  of  partition. 
Riker  v.  Darke,  4  Edw.  Ch.  668;  TilUm  v.  Vail,  42  Hun,  638; 
Same  v.  Same,  53  Hun,  324;  6  Supp.  146;  appeal  dismissed, 
117  N.  Y.  520;  dist'g  Reed  v.  Reed,  46  Hun,  212. 

16.  Tenant  by  the  entire^ 

A  tenant  by  the  entirety  cannot  maintain  partition  as  against 
his  co-tenant.  VoUaro  v.  VoUaro,  144  App.  Div.  242;  129 
Supp.  43;  Lerhs  v.  Lerhs,  71  Misc.  51;  129  Supp.  903.  The 
holder  of  an  estate  by  the  entirety,  who  purchases  the  same 
at  an  execution  sale,  of  the  estate  of  the  husband,  is  not 
authorized  to  maintain  partition  against  the  wife.  Bartkowaik 
V.  Sampson,  73  Misc.  446;  133  Supp.  401. 

16.  Widow  claiming  dower  only 

A  widow,  claiming  her  dower  only,  cannot  maintain  partition 
even  after  her  interest  has  been  assigned  and  set  off.  Bell  v. 
Golding,  151  App.  Div.  945;  136  Supp.  278;  aff'd  211  N.  Y. 
507.  The  decision  in  the  Appellate  Division  was  on  the 
opinion  of  the  court  below  which  is  printed  in  the  Supplement 
but  not  in  the  Appellate  Division  report.  See,  also,  Coles  v. 
Coles,  15  Johns.  319;  Wood  v.  CliUe,  1  Sandf.  Ch.  199. 

17.  Widow  with  life  estate  and  dower  right 

A  widow  to  whom  is  given  a  life  estate  in  all  her  husband's 
real  property,  and  who  also  has  a  dower  right  in  the  same 
property,  because  the  devise  is  not  made  to  her  in  lieu  of 
dower,  cannot  maintain  an  action  of  partition,  because  there 
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are  no  tenants  in  common  or  joint  tenants  who  could  be  made 
parties  to  such  an  action.    Purdy  v.  Purdyj  18  App.  Div. 
310;  46  Supp.  215. 
But  see  Payne  v.  Becker,  87  N.  Y.  153;  rev'g  22  Hun,  28. 

18.  All  tenants  in  common  against  widow  and  administrator 

Partition  cannot  be  maintained  by  tenants  in  common  against 
the  decedent's  widow  and  administrators,  under  Code  Civ. 
Pro.,  §§  446  and  1532,  as  they  are  not  tenants  in  common 
with  the  plaintiff.  Barton  v.  Reynolds,  81  Misc.  15;  142 
Supp.  895;  aff'd  158  App.  Div.  951;  143  Supp.  1106. 

19.  After-born  child  taking  under  will  against  grantee  taking 

under  same  will 

A  child  bom  after  the  making  of  a  will,  who  under  the  amend- 
ment of  the  Revised  Statutes  made  by  L.  1869,  c.  22,  in- 
herited a  portion  of  the  premises,  may  maintain  an  action  in 
partition  against  the  grantee  of  one  who  took  under  the 
will.    Obecny  v.  Goetz,  116  App.  Div.  807;  102  Supp.  232. 

20.  Owner  of  undivided  interest  who  has  made  executory  con- 

tract to  sell 

The  owner  of  an  undivided  interest  in  land  may  maintain  an 
action  in  partition,  although  he  has  made  an  executory  con- 
tract to  sell  his  portion  and  the  vendee  has  paid  part  of  the 
purchase  price  and  is  in  possession,  as  the  judgment  may 
provide  for  setting  off  to  the  vendee  the  allotment  of  land 
made  to  the  plaintiff  upon  the  vendee's  performance  of  his 
contract.   Howard  v.  Morrisseyy  71  Misc.  267;  130  Supp.  322. 

21.  Cestui  que  trust 

A  cestui  que  trust  cannot  ordinarily  maintain  an  action  of 
partition  of  land.  Harris  v.  Larkins,  22  Hun,  488.  A  cestui 
que  trust  to  whom  has  been  conveyed  the  land  subject  to  the 
trust  by  the  trustee,  but  which  conveyance  does  not  extin- 
guish the  trust  does  not  give  the  cestui  que  trust  a  right  to 
maintain  an  action  for  partition  of  such  land.  Theibaud  v. 
Schermerhom,  10  Abb.  N.  C.  72. 
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But  one  cestui  que  trust  can  maintain  partition  against  a 
trustee  who  has  purchased  the  interest  of  the  other  cestui 
que  trust,   Sterricker  v.  Dickinson^  9  Barb.  516. 

22.  Holders  of  equitable  lien  on  property 

Where  by  a  surrogate's  decree  it  was  adjudged  that  certain 
moneys  of  a  testator's  estate  had  been  invested  by  an  execu- 
tor in  real  property,  together  with  other  moneys  belonging  to 
the  executor  personally,  and  that  the  beneficiaries  under  the 
will  were  entitled  to  a  specific  money  interest  in  such  real 
property,  it  was  held  that  such  beneficiaries  were  not  tenants 
in  common  of  an  undivided  interest  in  the  property  so  as  to 
entitle  them  to  maintain  partition  thereof.  Side  v.  Brenne- 
man,  7  App.  Div.  273;  40  Supp.  3. 

23.  Partner  against  partner 

Where  real  estate  has  been  bought  by  partners  as  an  invest- 
ment, with  funds  derived  from  the  profits,  and  has  not  been 
bought  for  partnership  uses,  the  partners  hold  the  real  estate 
as  tenants  in  common  and  one  may  maintain  partition  against 
the  other,  and  in  such  an  action  where  the  firm  is  not  indebted 
an  accounting  for  rents  may  be  had.  Levine  v.  Goldsmith,  34 
Misc.  7;  69  Supp.  446.  See  also  Darrow  v.  Calkins,  154  N.  Y. 
503;  Smith  v.  Cowles,  81  App.  Div.  328;  81  Supp.  524; 
Van  Wagenen  v.  Iselin,  36  App.  Div.  429;  55  Supp.  385. 

24.  Judgment  creditors  represented  by  one  holding  property  in 

trust  for  them 

Where  land  belonging  to  a  judgment  debtor  was  sold,  under  an 
execution,  to  one  who  acknowledged  in  writing  that  he  held  it 
and  the  proceeds  thereof  for  the  account  of  two  judgment 
creditors  of  the  debtor,  it  was  held  that  this  declaration  made 
the  judgment  creditors  tenants  in  common  of  the  premises, 
and  that  they  might  enforce  partition,  under  Code  Civ.  Pro., 
§  1532.    Chittenden  v.  Gates,  18  App.  Div.  169;  45  Supp.  768. 

26.  Creditor  of  deceased  owner 

A  creditor  of  a  deceased  person  who  has  not  recovered  judgment 
which  is  a  lien  on  the  land,  is  not  entitled  to  be  made  a  party. 
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as  his  remedy  is  to  petition  for  a  sale  of  the  land  under  the 
statute.    Wearing  v.  Waring,  3  Abb.  Pr.  246. 

26.  Receiver  in  supplementaiy  proceedings 

The  question  of  whether  or  not  a  receiver  in  supplementary 
proceedings  may  bring  an  action  to  partition  property  owned 
by  the  judgment  debtor  was  discussed  but  not  decided  in 
Dvlxns  V.  Cassidy,  75  N.  Y.  298. 

A  receiver  in  supplementary  proceedings  of  a  widow  whose 
dower  in  certain  property  belonging  to  her  husband  in  his  life- 
time, has  not  been  admeasured  may ,  upon  receiving  an  assign- 
ment from  such  widow  of  all  her  property,  mamtain  an  action 
for  the  admeasurement  of  such  dower  right  and  for  a  partition 
or  for  a  sale  of  the  premises,  with  a  provision  that  a  gross  sum 
be  set  off  in  Ueu  of  dower.  Payne  v.  Becker,  87  N.  Y.  153; 
rev'g  22  Hun,  28. 

27.  Religious  corporation 

An  action  for  partition  may  be  maintained  as  to  the  interest 
of  a  religious  corporation,  nor  does  §  12  of  the  Religious 
Corporations  Law  forbid  such  an  action.  New  York  Home 
Missionary  Society  v.  First  Freewill  Baptist  Church,  73  Misc. 
128;  130  Supp.  879. 


ARTICLE  VII.    NECESSARY  PARTIES 

1.  Code  provisions 

See  Code  Civ.  Pro.,  §  1538.  This  section  has  been  the  subject 
of  numerous  amendments,  constantly  enlarging  the  classes 
of  persons  who  are  necessary  parties.  This  has  been  made 
necessary  by  the  enlargement  of  the  scope  of  partition  actions 
so  as  to  permit  all  questions  relating  to  the  title  to  be  de- 
termined in  one  Utigation. 

Section  1538  of  the  Code  to  the  effect  that  anyone  is  a  necessary 
party  who,  by  any  contingency,  contained  in  any  devise  or 
grant  or  otherwise,  is  or  may  become  entitled  to  a  beneficial 
interest  in  an  undivided  interest  in  the  property,  must  be 
construed  as  referring  to  those  cases  only  where  the  con- 


96  Note  on  PABrraoN 

Neoeamy  Parties 

tingency  is  created  by  devise,  grant  or  other  instrument. 
Bantes  v.  Blake,  59  Hun,  371;  13  Supp.  77. 


S.  lienoTB  general^ 

The  practitioner  must  take  into  account  (a)  q)ecific  liens  on 
(1)  the  whole  of  the  property  or  on  (2)  the  share  which  is 
allotted  to  any  party;  and  also  (b)  general  liens  against 
(1)  the  entire  property  or  (2)  any  portion  thereof. 

Specific  liens  on  the  entire  property  consist  usually  of  taxes, 
assessments  for  local  improvements,  mortgages,  mechanics' 
liens,  judgments  and  other  liens  of  record  as  against  the 
conmion  owner  from  whom  those  who  seek  partition  derive 
their  title.  Of  course,  the  owners  of  the  undivided  shares 
may  have  created  liens  as  against  the  entire  property  by 
joining  in  a  mortgage,  failing  to  pay  taxes  or  assessments 
for  local  improvements  or  suffering  mechanics'  liens  to  be 
filed  against  the  entire  premises. 

Specific  liens  against  individual  shares  may  be  created  in  much 
the  same  way. 

General  liens  are  usually  those  which  are  not  of  record,  as 
against  the  specific  property.  As  against  the  entire  prop- 
erty they  may  consist  of  debts  of  the  deceased  common  an- 
cestor, which  had  not  been  reduced  to  judgment  prior  to 
his  death  and  which  may,  or  may  not,  have  been  reduced 
to  judgment  against  his  executors  or  administrators.  General 
liens  also  may  exist  against  the  portion  of  any  of  the  owners 
of  undivided  parts.  So  long  as  these  owners  are  alive  mere 
debts,  of  course,  are  not  taken  into  account.  But  after  the 
death  of  the  owner  of  any  imdivided  share  his  debts,  or  the 
debts  of  his  estate,  become  in  the  nature  of  specific  liens  for 
a  certain  length  of  time  against  such  undivided  share.  Of 
course,  in  such  a  case  they  are  only  contingent.  That  is, 
if  there  is  sufScient  personal  property  in  the  estate  to  pay 
the  debts  thereof  then  no  lien  exists  against  the  real  estate, 
but  if  the  personal  estate  is  insufficient  to  pay  the  debts,  then 
these  debts  become  a  lien  on  the  real  property  and  the  prop- 
erty may  be  sold  in  a  proceeding  in  the  Surrogate's  Court 
for  the  purpose  of  pajring  these  debts.  The  fact  that  the 
sale  of  land  in  partition  does  not  foreclose  a  creditor  of  a 
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deceased  person  from  bringmg  a  proceeding  to  sell  the  prop- 
erty to  pay  his  debt,  is  the  reason  for  the  statutory  rule  in 
relation  to  making  an  executor  or  administrator  a  party  to 
the  action,  and  the  inquiry  which  is  set  on  foot  to  ascertain 
if  there  are  any  debts  of  a  deceased  owner  of  an  undivided 
share,  which  cannot  be  paid  by  resorting  to  the  personal 
property  of  his  estate.  See  Code  Civ.  Pro.,  §§  1538,  1539 
and  1540. 

3.  Holder  of  lien  on  entire  property 

A  person  having  a  lien  or  interest  which  attaches  to  the  entire 
property,  is  not  a  necessary  defendant,  but  may  be  made  a 
party  at  the  election  of  the  plaintiff.  Delcambre  v.  Delcambre, 
ante,  p.  9;  210  N.  Y.  460.  See  also  complaint  from  the 
last  mentioned  case,  post,  p.  121. 

A  mortgagee  who  has  released  and  satisfied  his  mortgage  and 
taken  an  agreement  constituting  him  attorney  m  fact  to 
collect  and  receive  the  purchase  price  of  any  part  of  the 
premises  to  be  sold  has  a  specific  lien  upon  the  property 
and  is  a  necessary  party  to  an  action  of  partition  under  Code 
Civ.  Pro.,  §  1578,  and  all  questions  relating  to  his  lien  should 
be  determined  by  the  interlocutory  judgment.  Winfidd  v. 
Stacam,  40  App.  Div.  95;  57  Supp.  563. 

4.  Creditor  with  lien  on  entire  premises 

A  creditor  with  a  lien  on  the  entire  premises  is  not  a  necessary 
party  but  he  may  be  made  a  party  and  the  court  may  de- 
termine the  validity  and  amoimt  of  his  lien.  Tawnshend  v. 
Tmvnshend,  1  Abb.  N.  C.  81. 

6.  All  tenants  in  common 

All  tenants  in  common  must  be  made  parties  or  partition  can- 
not be  decreed.  Teal  v.  WoodivorOi,  3  Paige,  470;  Burhana  v. 
Burhans,  2  Barb.  Ch.  398. 

6.  Common  grantor 

The  owner  of  the  fee  who  is  the  common  source  of  title  of  the 
tenants  in  common  is  not  a  necessary  party.  Canfield  v. 
Ford,  28  Barb.  336. 
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7.  Heirs  at  law 

Title  supported  by  an  adverse  possession  in  an  action  between 
devisees  under  a  will  was  sustained  although  the  heirs  at 
law  were  not  made  parties.   Hoepfner  v.  Seveatre,  10  Supp.  51. 

8.  Disfnherited  heir  who  is  entitled  to  portion  of  residuary  estate 

as  to  which  ancestor  died  intestate 

Where  a  child  was  disinherited  by  the  will  of  his  parent,  but 
the  share  which  it  might  have  taken  in  the  parent's  estate 
is  not  otherwise  devised,  it  was  held  he  was  entitled  to  take 
an  hitestate's  share  and  consequently  was  a  necessary  party 
to  an  action  brought  to  partition  land  of  which  the  testator 
died  seized.  Schwencke  v.  Haffner,  18  App.  Div.  182;  45 
Supp.  937. 

9.  Grandchildren 

Where  by  a  will  the  ancestor  directed  his  executors  to  divide 
his  residuary  estate  into  as  many  shares  as  he  had  children, 
and  for  each  child  surviving  him  gave  one  share  to  the  execu- 
tors to  be  held  in  trust  for  said  child  for  life,  and  upon  the 
death  of  the  beneficiary  the  executors  were  directed  to  "con- 
vey, transfer,  pay  over  and  deliver"  the  share  to  his  or  her 
lawful  issue  if  any  survived  the  parent,  and  at  the  testator's 
death  all  of  testator's  children  and  sixteen  grandchildren 
were  living,  it  was  held  that  the  grandchildren  of  the  testator 
had  a  vested  mterest  in  the  property  subject  to  the  will 
and  that  they  were  necessary  parties  to  an  action  to  partition 
the  same.  CampbeU  v.  Stokes,  142  N.  Y.  23;  afif'g  66  Hun, 
381 ;  21  Supp.  493. 

Where,  imder  the  construction  placed  upon  a  will,  it  was  held 
that  the  testator's  grandchildren  were  not  remainder-men, 
even  though  the  property  was  devised  under  certain  con- 
tingencies, it  was  held  that  they  were  not  necessary  parties  to 
the  partition  action.    McLoughlin  v.  Maker,  17  Hun.  215. 

10.  Heirs  of  one  who  died  pending  the  action 

In  an  fiction  by  a  grantee  under  a  trust  deed,  whereby  he  is 
empowered  to  sell,  lease  or  mortgage  the  property,  and  after 
paying  expenses  apply  a  certain  portion  for  the  maintenance 
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of  the  grantor,  it  was  held  that  where  the  grantor  died  pending 
the  action,  leaving  children  who  were  not  made  parties,  but 
the  suit  proceeded  to  judgment  without  such  children  bemg 
brought  in,  that  the  title  derived  from  the  sale  on  the  judg- 
ment in  the  partition  action  was  defective  for  failure  to 
bring  in  the  children  of  the  grantor  after  his  death.  Miller 
V.  Wright,  109  N.  Y.  194. 

11.  Administrator  of  party  who  dies  pending  action 

Where  one  of  the  parties  has  died  pending  the  action  the  ques- 
tion of  the  indebtedness  of  such  party  to  another  party  cannot 
be  determined  without  bringing  in  the  administrator  of  such 
deceased  party.  MeUen  v.  Banning ,  72  Hun,  176;  25  Supp. 
542. 

12«  Widow 

Where  a  widow  is  entitled  to  dower  in  the  whole  premises  she 
is  a  necessary  party  only  where  a  sale  is  necessaiy,  but  where 
she  is  entitled  to  dower  in  an  undivided  share  it  is  proper 
to  make  her  a  party  as  in  that  case  the  judgment  will  limit 
her  interest  to  such  share  when  set  apart.  Tanner  v.  NileSf 
1  Barb.  560. 

A  widow  entitled  to  dower  in  an  undivided  portion  of  premises 
is  a  necessary  party  to  enable  the  court  in  case  a  sale  is  de- 
creed to  give  the  purchaser  a  perfect  title  to  the  premises. 
WUhinaon  v.  Pariah,  3  Paige,  653;  Green  v.  PtUnam,  1  Barb. 
500. 

18.  Wife  of  plaintiff 

The  wife  of  the  plaintiff  need  not  join  with  him  in  the  action, 
for  while  she  is  a  necessary  party,  it  is  more  fitting  to  make 
her  a  defendant  than  a  plaintiff.  Rosekrans  v.  White,  7  Lans. 
486. 

But  the  plaintiff  may  join  his  wife  as  a  plaintiff,  as  the  provision 
of  Code  Civ.  Pro.,  §  1538,  that  "no  person  other  than  a  joint 
tenant  in  common  of  the  property  shall  be  a  plaintiff  in  the 
action''  does  not  apply  in  such  an  action.  Foster  v.  Foster, 
38  Hun,  365. 

Plaintiff's  wife  is  by  virtue  of  her  inchoate  right  of  dower  a 
necessaiy  co-plaintiff.    Ripple  v.  GUbom,  8  How.  Pr.  456. 
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14.  Husband  of  owner 

A  husband  of  one  of  the  owners  of  land  is  not  a  proper  or  neces- 
sary party.    Barnes  v.  Blake,  59  Hun,  371;  13  Supp.  77. 

15.  Surviving  husband 

A  surviving  husband  of  a  deceased  co-tenant  m  fee  is  a  necessary 
party  in  an  action  between  the  children  of  himself  and  his 
deceased  wife  and  the  other  co-tenants.  Bogeri  v.  Bogert, 
5  Supp.  893;  re-argument  denied,  6  Supp.  299. 

16.  Executor  or  administrator  of  deceased  common  ancestor  of 

person  holding  undivided  portion 

Prior  to  the  amendment  of  Code  Civ.  Pro.,  §  1638,  by  L.  1896, 
c.  277,  it  was  not  necessary  to  make  the  executor  or  adminis- 
trator of  a  common  ancestor  from  whom  the  parties  derived 
title  a  party  to  the  action  in  partition,  as  it  was  held  that  the 
section  as  it  read  prior  to  the  amendment  applied  only  to 
the  executor  or  administrator  of  a  person  holding  an  undivided 
interest.  UnderhiU  v.  UnderhiU,  6  App.  Div.  78;  39  Supp. 
468.  But  the  amendment  specified  above  provided  that  the 
executor  or  administrator  also  of  the  common  ancestor, 
should  be  brought  in,  if  such  action  was  brought  within  three 
years  from  the  time  letters  of  administrator  or  letters  testa- 
mentary should  have  been  issued  upon  the  estate  of  the  de- 
ceased. 

The  executrix  is  not  a  necessary  party  in  a  representative 
capacity  to  a  partition  suit  if  she  has  in  her  capacity  as  execu- 
trix no  title  to  the  real  estate  in  question.  Fox  v.  Fee,  24  App. 
Div.  314;  49  Supp.  292. 

Where  the  fee  is  in  executors  with  an  expectancy  in  children 
to  the  eventual  proceeds  they  are  not  necessary  parties. 
Cornea  v.  CorneU,  14  State  Rep.  612;  aff'd  109  N.  Y.  644. 

17.  Life  tenants  and  remainder-men 

Where  executors  and  trustees  who  could  not  carry  out  the  pro- 
visions of  the  will  in  relation  to  the  trust,  without  selling  the 
property  in  suit,  were  made  parties,  but  life  tenants  and 
remainder-men  were  not  made  parties,  it  was  held  that  there 
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had  been  an  equitable  conversion  and  that  the  life  tenants 
and  remainder-men  were  not  necessary  parties  to  the  suit  in 
partition.  Sann  v.  Kennedy,  51  Misc.  234;  100  Supp.  885. 
Where  the  property  is  held  in  trust  for  life  of  a  beneficiary  and 
is  to  be  divided  at  the  termination  of  the  life  estate  among 
specific  persons,  such  persons  are  necessary  parties  to  a  parti- 
tion action.    Levy  v.  Levy,  79  Hun,  290;  29  Supp.  384. 

18.  Holders  of  contingent  estates 

Where  a  will  creates  a  contingent  limitation  upon  a  fee,  those 
in  whose  favor  the  contingent  estate  is  created  are  necessary 
parties  to  an  action  of  partition.  NeUis  v.  Neflis,  99  N.  Y.  504. 

19.  Contingent  beneficiaries  under  will 

Where  a  devise  is  contmgent  upon  survivorship,  the  benefi- 
ciaries of  a  will  of  one  of  the  original  devisees,  who  died 
before  the  contingency  occurred,  are  not  necessary  parties 
to  an  action  to  partition  the  property  devised  by  the  original 
will.   Jlfa«cr  o/ Boer,  147  N.Y.  348. 

20.  Contingent  remainder-men 

Contingent  remamder-men  are  necessary  parties  to  a  partition 
action,  otherwise  the  titie  derived  from  a  sale  in  such  action 
is  not  a  marketable  one.  Schween  v.  Greenbergy  76  Hun,  354; 
27  Supp.  760. 

21.  Grantee  of  co-tenant 

The  court  cannot  dispense  with  the  requirement  that  process 
be  served  on  all  parties  concerned,  and  if  such  process  be 
served  on  a  co-tenant  who  has  aliened  his  share  and  not  on 
the  grantee  the  partition  is  void.  Jackson  v.  Brown,  3  Johns. 
459. 

22.  Persons  who  died  while  the  action  was  pending 

Proof  of  service  on  parties  who  died  during  the  course  of  the 
action  is  not  necessary  to  make  the  decree  regular,  where  it 
appears  that  those  to  whom  the  property  descended  were 
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made  parties  and  were  properly  served.    Waring  v.  Waring^ 
7  Abb.  Pr.  472. 

23.  Infants 

An  accounting  by  a  testamentary  trustee  of  the  proceeds  of 
the  sale  of  the  trust  property  in  partition,  is  not  sufficient 
to  discbarge  or  nullify  the  interests  of  infants  who  were  not 
made  parties  to  the  partition  action,  and  such  infants  can 
make  their  claim  to  the  property  on  the  accounting  proceed- 
ing.   Moore  v.  Appleby,  36  Hun,  368;  aflf'd  108  N.  Y.  237. 

24.  Grantors  or  heirs  when  question  of  boundaiy  arises 

Where  it  is  necessary  to  resort  to  evidence  outside  of  a  deed  to 
fix  the  exact  boundaries  of  the  premises  to  be  partitioned, 
the  grantor  in  the  deed,  or  her  heirs,  are  necessary  parties 
to  an  action  to  partition  the  parcel  conveyed.  Harris  v. 
Harris,  75  App.  Div.  216;  77  Supp.  986. 

2S.  Aliens 

Where  it  appears  that  kindred,  who  would  be  necessary  parties, 
if  capable  of  taking,  were  not  made  parties  because  of  an 
aUeged  aUenage  which  rendered  them  incapable  of  taking, 
it  was  held  that  the  title  on  the  sale  would  be  doubtful  and 
therefore  the  purchaser  would  not  be  required  to  take  title. 
Toole  V.  Toole,  112  N.  Y.  333. 

26.  The  State 

Whenever  the  State  for  any  reason  has  an  interest  in  the  projv 
erty  to  be  partitioned  the  People  may  be  made  a  party  de- 
fendant in  the  same  manner  as  a  private  person,  in  which 
event  the  summons  must  be  served  upon  the  Attorney  Gen- 
eral.   Ckxie  Civ.  Pro.,  §  1694. 

In  a  suit  by  an  alien  heir  who  has  filed  the  necessary  deposition 
to  enable  him  to  hold  real  estate  the  State  is  not  a  necessary 
party.    Nolan  v.  Command,  11  Civ.  Pro.  Rep.  (Browne)  296. 

27.  Assignee  of  life  tenant 

Creditors  for  whose  benefit  a  tenant  for  life  has  assigned  his 
interest  are  not  necessary  parties  to  a  partition  action.  Van 
Arsdale  v.  Drake,  2  Barb.  699. 
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28.  General  creditors 

All  encumbrancers  but  not  general  creditors  should  be  made 
parties  so  that  the  land  may  be  sold  free  of  all  hens.  Bogardvs 
V.  Parker,  7  How.  Pr.  305. 

29.  Municipal    corporation   which    has    levied    assessment    on 

property 

A  municipal  corporation  which  has  levied  assessments  on  the 
property  should  be  made  a  party  to  the  action  if  it  is  desired 
to  determuie  the  validity  of  such  assessments.  Leinen  v. 
EUer,  43  Hun,  249. 

30.  Holder  of  assignment  of  lease  with  right  of  renewal 

One  who  holds  a  lease,  containing  a  right  to  a  renewal  for  a 
long  term,  on  the  premises  to  be  partitioned  is  a  necessary 
party  to  the  action.    Glaser  v.  Bums,  ante,  page  31. 

8L  Duty  of  court  to  ascertain  if  all  parties  before  it 

Where  there  are  infant  absentees  or  unknown  defendants  the 
court  should  examine  the  proceedings  to  see  that  all  proper 
persons  are  before  it  so  as  to  make  the  decree  binding  upon 
them.    Broker  v.  Devereattx,  8  Paige,  513. 


ARTICLE  VIII.    PROPER  PARTIES 

1.  Code  provisions 

The  Code  of  Civil  Procedure  permits  the  plaintiff  to  bring  in 
many  classes  of  persons  who  may  have  actual  or  contingent 
interests  in  the  entire  property.  §  1539.  Or  he  may  bring 
in  a  person  having  an  interest  in  an  undivided  share  in  the 
property.  §  1540.  He  may  bring  in  a  State  as  a  party  when 
it  may  have  an  interest  in  the  land.    §  1549. 

2.  Adverse  claimants  generally 

Persons  who  claim  adversely  but  are  not  tenants  in  conmion 
with  the  plaintiff  may  be  made  parties  defendant  in  a  par- 
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tition  action  and  their  rights  there  tried  and  determined. 
De  Baun  v.  Pardee,  139  Supp.  1077. 

8.  Encumbrancers 

Encumbrancers  may  be  made  parties  so  as  to  ascertain  their 
tights.    GrinneU  v.  Maclean,  16  Hmi,  133. 

4.  Creditor  of  testator 

Under  a  will  directing  the  testator's  debts  to  be  paid,  a  creditor, 
who  has  secured  a  judgment  against  the  executor  of  the 
estate,  for  services  rendered  to  the  testator,  may  be  permitted 
to  make  his  claim  in  an  action  of  partition,  where  it  appears 
that  there  is  no  personal  property  out  of  which  a  debt  may 
be  paid,  even  though  the  action  is  brought  for  partition  among 
the  testator's  heirs  at  law.    Hibbard  v.  Dayton,  32  Him,  220. 

'  6.  Administrator  of  deceased  co-tenant 

The  administrator  of  a  deceased  co-tenant  who  is  entitled  to 
rent  due  his  intestate  is  a  proper  party.  Scott  v.  Guernsey, 
48  N.  Y.  106. 

6.  Mortgagee  whose  mortgage  is  subsequent  to  commencement 

of  partition  suit 

A  mortgagee  whose  mortgage  is  subsequent  to  the  commence- 
ment of  the  partition  suit  has  a  right  to  be  made  a  party  to 
the  action.  Winfield  v.  Stacom,  40  App.  Div.  96;  57  Supp. 
563. 

7.  Creditor  with  lien  on  undivided  share 

The  plaintiff  may,  at  his  election,  make  a  creditor  having  a 
lien  on  an  undivided  share  or  interest  in  the  property  a  de- 
fendant in  the  action.    Code  Civ.  Pro.,  §  1540. 

8.  Purchaser  in  possession  under  executory  contract  of  sale 

A  purchaser  in  possession  imder  an  executory  contract  of  sale, 
who  has  paid  a  portion  of  the  purchase  price,  is  properly  made 
a  party  defendant  in  an  action  brought  by  the  vendor.  Hovh 
ard  V.  Morrissey,  71  Misc.  267;  130  Supp.  322. 
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9.  Persons  disputing  boundary  line 

Persons  disputing  the  boundary  line  of  the  premises  to  be 
()artitioned  who  have  erected  houses  thereon  and  torn  down 
boundary  fences  may  be  made  parties  defendant  so  as  to 
settle  all  questions  of  title  m  one  action.  Lawrence  v.  Norton, 
116  App.  Div.  896;  102  Supp.  481. 

10.  Remainder-men 

Remamder-men  of  trust  shares,  who  are  not  entitled  to  the 
possession  of  the  land  upon  the  ceasing  of  the  intermediate 
estate,  but  to  the  principal  of  the  trust  after  its  conversion 
into  personalty,  are  not  necessary  or  proper  parties  to  an 
action  for  partition  for  the  purpose  of  carrying  out  an  equi- 
table conversion  of  the  land,  made  necessary  by  the  provisions 
of  the  willy  and  such  a  remainder-man,  on  the  ceasing  of  the 
intermediate  estate  in  his  share,  after  the  carrying  out  of  the 
conversion,  has  no  estate  hi  the  realty  which  will  entitle  him 
to  maintain  an  action  of  partition.  Salisbury  v.  Slade, 
160  N.  Y.  278;  rev'g  22  App.  Div.  346;  48  Supp.  55. 

11.  Tenant  by  the  courtesy 

A  tenant  by  the  courtesy  may,  without  admitting  his  title  in 
that  regard  to  be  perfect,  be  joined  as  a  party  to  an  action 
of  partition,  to  the  end  that  a  judgment  may  be  rendered 
which  will  pass  a  clear  title.  Bender  v.  Van  AUen,  28  Misc. 
304;  59  Supp.  885. 

12.  Dowress 

The  dowress  of  the  ancestor*  of  tenants  in  common  is  not  a 
proper  party,  nor  is  she  bound  by  a  judgment  m  partition. 
Bradshaw  v.  CaJlaghan,  8  Johns.  558.  A  widow  claiming 
a  right  of  dower  is  a  proper  but  not  a  necessary  party  to  a 
partition  action  and  a  judgment  which  provides  for  an  actual 
partition,  but  not  a  sale,  in  no  way  affects  her  interest  and 
should  not  be  set  aside  on  her  motion  for  irregularity.  Oor- 
don  V.  Sterling,  13  How.  Pr.  405. 

One  who  claims  to  be  the  widow  of  a  deceased  owner  is  a  proper 
party  defendant,  although  the  plaintiff  denies  that  she  was 
ever  married  to  such  owner.    Spliess  v.  Meyer,  13  Supp.  70; 
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dist'g  Van  Schuyver  v.  MvJford,  69  N.  Y.  426.  In  the  Van 
Schuyver  case  it  was  held  under  the  old  practice  that  an  ad- 
verse claim  to  real  property  could  not  properly  be  determined 
in  an  action  for  partition;  that  the  title  of  the  parties  should 
be  first  established  by  the  proper  action  before  proceeding 
for  a  partition.  That  rule,  of  course,  has  been  changed  by 
statute  and  later  decisions  to  which  reference  is  made  in  this 
note. 
The  rule  now  seems  to  be  that  if  it  is  intended  to  dispute  an 
alleged  widow's  claim  to  dower  she  is  both  a  necessary  and 
proper  party.  The  same  rule  applies  in  all  cases  where  a 
sale  is  to  be  had.  If  an  actual  partition  is  had  the  widow's 
dower  is  unaffected  thereby. 

18.  Wife  of  plaintiif  ^ 

The  wife  of  a  plaintiff  in  a  partition  action  is  properly  made  a 
party  defendant  in  the  action.  Dunn  v.  Dunn,  51  Misc.  302; 
100  Supp.  1061. 

14.  Administrator  of  deceased  owner 

The  administrator  of  a  deceased  owner  is  a  proper  party  to  a 
partition  action.  Bender  v.  TerwiUiger,  48  App.  Div.  371; 
63  Supp.  269. 

16.  Unknown  possible  claimants 

That  the  nimiber  of  persons  actually  interested  might  exceed 
the  number  of  fictitious  names  employed  to  designate  heirs 
and  other  imknown  defendants  is  immaterial.     Snyder  v. 

.    Parezo,  151  App.  Div.  110;  135  Supp.  960. 

16.  Creditors 

Section  1540  of  the  Code  of  Civil  Procedure  providing  when 
a  creditor  may  be  made  a  party  applies  to  a  case  of  actual 
partition  only  and  not  where  a  sale  is  made.  Jackson  v. 
Bradhurst,  16  Misc.  149;  37  Supp.  1068. 

17.  The  State 
See  Code  Civ.  Pro.,  §  1549. 


^  See  ante,  page  99. 
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ARTICLE  IX.    SERVICE  OF  SUMMONS 

1.  Same  as  in  other  civil  actions 

The  summons  is  served  in  a  partition  action  in  exactly  the 
same  maimer  that  it  is  served  in  other  actions  under  the  Code 
of  Civil  Procedure. 

2.  Unknown  possible  claimants 

In  partition  as  in  foreclosure  troublesome  questions  not  in- 
frequently arise  as  to  bringing  in  the  heirs  of  those  who  are 
dead  and  claimants  under  all  possible  contingencies.  As  a 
practical  matter  this  can  be  done  only  by  the  employment 
of  fictitious  names  and  adding  descriptions  to  show  the  rela- 
tions of  those  whom  it  is  intended  to  bring  in.  Without 
resort  to  this  practice  neither  partition  nor  foreclosure  would 
be  possible  in  many  instances  so  as  to  give  good  title  to  the 
purchaser. 

The  practice  in  this  respect  is  indicated  by  the  method  pursued 
in  a  somewhat  recent  case.  Thus  where  two  owners  of  an 
undivided  one-sixth  interest  hi  the  land  partitioned  had  dis- 
appeared about  thirty-five  years  before  the  action  was 
brought,  at  the  several  ages  of  twenty-five  and  twenty-three 
years,  and  nothing  had  been  heard  of  them  since,  and  they 
were  both  made  parties  to  the  partition  action  by  name,  and 
as  related  to  each,  thirteen  names  were  included  in  the 
summons,  recited  as  ''being  fictitious,  and  being  intended 
to  designate  the  wife,  if  any,  of  the  said  Lawrence  Kelly, 
and  if  he  be  dead,  his  widow,  heirs  at  law,  devisees,  and  their 
legal  representatives,  and  their  wives,  widows,  or  husbands, 
if  any,  and  the  heirs  at  law,  devisees,  and  legal  representa- 
tives of  any  who  may  be  dead"  and  service  was  made  by 
publication  upon  all  the  persons  so  described,  it  was  held 
that  this  was  a  compliance  with  the  Code  and  the  purchaser 
on  the  sale  under  the  partition  decree  secured  a  good  title 
and  should  be  compelled  to  complete  the  purchase.  Snyder 
V.  Parezo,  151  App.  Div.  110;  135  Supp.  960. 

If  there  are  unknown  owners  notice  to  them  must  be  published 
according  to  the  statute,  and  in  the  absence  of  proof  of  such 
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a  publication  the  judgment  is  void.  Denning  v.  Corwin, 
11  Wend.  647;  but  see  Cole  v.  HaU,  2  Hill,  625. 

The  only  way  in  which  unknown  owners  can  be  brought  in 
as  parties  is  by  the  publication  of  notice  as  prescribed  by 
2  R.  S.,  page  186,  §  184,  as  amended  by  L.  1842,  chap.  277, 
§  4;  Sandfard  v.  WkUe,  66  N.  Y.  359;  aff'g  1  T.  &  C.  647. 

Under  Code  Civ.  Pro.,  §§  723  and  452,  the  court,  on  the  appli- 
cation of  the  plaintiff,  may  allow  a  supplemental  simunons 
to  issue  and  the  complaint  to  be  amended  so  as  to  bring 
in  as  additional  defendants  those  claiming  an  interest  under 
a  will  which  was  not  known  to  the  plamtiff  when  the  suit 
was  commenced.  Hall  v.  Campbelly  77  Him,  567;  28  Supp. 
1031. 

8.  Notice  attached  to  published  summons  should  specify  nature 
of  action  and  give  brief  description  of  property 

In  serving  a  smnmons  by  publication  as  against  unknown 
owners  the  notice  published  with  the  summons  must  specify 
that  it  is  in  an  action  in  partition.  Sandfard  v.  White,  56  N.  Y. 
359;  and  give  a  brief  description  of  the  property.  Code 
Civ.  Pro.,  §  1541. 

4.  On  incompetent  without  the  State 

Where  certam  defendants  are  incompetents  for  whom  a  guard- 
ian has  been  appointed,  and  the  incompetents  are  in  an 
asylum  in  another  State,  an  order  for  the  service  of  the 
summons  by  publication,  which  does  not  provide  for  service 
on  the  guardian  or  person  on  behalf  of  such  defendants  is 
defective  and  does  not  confer  jurisdiction  on  the  court  to 
make  an  adjudication  in  relation  to  such  defendants.  8onn 
V.  Kennedy,  51  Misc.  234;  100  Supp.  885. 

6.  Amending  affidavit  of  service  nunc  pro  tunc 

Where  an  affidavit  of  service  of  a  summons  on  an  infant  de- 
fendant is  defective  by  reason  of  the  omission  of  the  jurat 
of  the  commissioner  of  deeds  before  whom  it  was  taken,  the 
defect  may  be  cured  by  the  filing  nunc  pro  tunc  of  a  new 
affidavit.    O'Dcmaghue  v.  Smith,  184  N.  Y.  366. 
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6.  Substituted  service  on  resident  defendant 

Section  1670  of  the  Code  does  not  provide  for  the  service  of 
the  summons  on  a  resident  defendant,  who  cannot  be  found, 
or  who  avoids  service.  Therefore  if  a  notice  of  lis  pendens 
is  filed  with  the  complaint,  and  the  defendant  is  a  resident 
of  the  State,  then  the  limitation  in  §  1670,  of  sixty  days  for 
the  service  of  a  summons  does  not  operate  where  the  de- 
fendant is  a  resident  and  avoids  service.  Levy  v.  Kan,  114 
App.  Div.  796;  100  Supp.  206. 

7.  Supplemental  summons 

Upon  the  death  of  a  party  his  representatives  may  be  brought 
in  by  supplemental  summons.    Code  Civ.  Pro.,  §  1688. 


ARTICLE  X.  NOTICE  OF  PENDENCY  OF  ACTION 

1.  When  filed 

A  notice  of  lis  pendens  may  be  filed  in  a  partition  action,  if 
the  complaint  is  verified,  when  the  plaintiff  files  his  complaint, 
or  at  any  time  thereafter,  and  before  final  judgment.  It  may 
be  filed  before  the  summons  is  served,  but  if  so  the  summons 
must  be  served  personally  within  sixty  days  thereafter,  or 
else  before  the  expiration  of  sixty  days  publication  of  the 
summons  must  be  commenced,  or  service  thereof  must  be 
made  without  the  State,  pursuant  to  an  order  therefor.  Code 
Civ.  Pro.,  §  1670.  The  amendment  of  the  above  section 
requiring  the  complaint  to  be  verified  was  made  by  L.  1904, 
c.  618,  in  effect,  September  1,  1904. 

2.  Where  filed 

The  notice  must  be  filed  in  the  o£5ce  of  the  clerk  of  each  county 
where  the  property  or  any  portion  thereof  is  situated.  Code 
av.  Pro.,  §  1670. 

8.  Failure  to  serve  summons  in  sixty  days  on  resident  who  evades 

service 

Where  it  appears  that  the  plaintiff's  failure  to  serve  the  summons 
on  the  defendant  is  due  to  the  fact  that  the  defendant  has 
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remained  in  hiding  and  refuses  to  disclose  his  residence  a 
motion  to  cancel  the  lis  pendens  under  Code  Civ.  Pro.,  §  1674, 
because  the  summons  has  not  been  served  on  the  defendant 
within  sbcty  days  after  the  filing  of  the  notice  of  such  motion, 
should  be  denied.  Levy  v.  Kon,  114  App.  Div.  795;  100 
Supp.  205. 

4.  Cancellation 

A  defendant  who  is  aggrieved  by  the  failure  of  the  plaintiff 
to  serve  the  summons,  after  the  filing  of  the  lis  pendens, 
within  the  time  required  in  Code  Civ.  Pro.,  §  1670,  should 
move  for  the  cancellation  thereof  under  §  1674,  in  which 
case  the  cancellation  is  in  the  discretion  of  the  court.  Levy 
V.  Kon,  114  App.  Div.  795;  100  Supp.  205. 

If  the  summons  is  not  served  within  sixty  days  after  the  filing 
of  the  notice  of  lis  pendens  and  the  complaint,  the  defendant 
is  entitled  to  a  cancellation  of  the  notice.  Lipschitz  v.  Wat' 
son,  113  App.  Div.  408;  99  Supp.  418. 

Where  the  plaintiff  fails  to  serve  the  summons  within  sixty 
days  after  filing  notice  of  lis  pendens  the  service  of  the  sum- 
mons is  not  invalidated,  but  the  lis  pendens  is  nullified. 
Brandaw  v.  Vraman,  22  Misc.  370;  50  Supp.  323. 


5.  Effective  from  filing  of  complaint 


The  notice  of  lis  pendens  is  effective  only  on  the  filing  of  the 
complaint  and  judgment  which  is  recovered  intermediate 
the  filing  of  the  lis  pendens  and  the  filing  of  the  complaint 
is  not  affected  by  an  order  to  file  the  complaint  nunc  pro  tunc. 
Weeks  v.*  Tomes,  16  Hun,  349;  aff'd  on  opinion  below,  76 
N.  Y.  601. 

6*  Amendment 

Where  an  authorized  amended  summons  and  complaint  are 
filed  an  amended  notice  may  be  filed  without  leave  of  court. 
Daiy  V.  BurcheU,  13  Abb.  Pr.  (N.  S.)  264.  Curtis  v.  Hitch- 
cock, 10  Paige,  399. 

But  if  it  is  desired  to  amend  the  notice,  independent  of  an 
amendment  to  the  complaint,  leave  must  be  asked  by  motion. 
Vanderheyden  v.  Gary,  38  How.  Pr.  367.  There  seems  to 
be  no  objection  to  filing  a  new  notice  where  the  original 
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notice  is  defective,  but  of  course  the  new  notice  would  only 
take  effect  from  the  time  it  was  filed. 
Filing  a  notice  of  lis  pendens,  without  filing  the  complaint,  is 
entirely  inoperative.    Albro  v.  Blume,  5  App.  Div.  309;  39 
Supp.  215. 

7.  Defendant  setting  up  counterclaim 

A  defendant  who  sets  up  a  counterclaim  may  file  a  notice  of 
lis  pendens  at  the  time  he  files  his  answer  or  thereafter  at 
any  time  before  judgment.  Code  Civ.  Pro.,  §  1673.  Niebuhr 
V.  Sckreyer,  1  State  Rep.  626;  10  Civ.  Pro.  Rep.  72;  13  Daly, 
546.  

Form  No.  11 
Notice  of  lis  Pendens  in  Partition  Action 

Supreme  Court,  New  York  County. 

(Names  of  all  parties,  both  1 
plaintiff  and  defendant.)       [ 

Notice  is  hereby  given  that  an  action  has  been  com- 
menced and  is  now  pending  in  this  court  by  the  above- 
named  plaintiffs  against  the  above-named  defendants  for 
a  partition  of  the  following  property: 
{Add  description.) 

Dated  the  day  of  ,     19   . 

EuAS  Sargent, 
Attorney  for  plaintiff, 
OflSce  and  P.  O.  Address, 
Street, 
New  York  City. 
To  the  Clerk  of  the  Coimty  of 

You  will  please  index  the  above  notice  as  against  the 
name  of  each  of  the  following  defendants:  (Add  full 
names  of  aU  the  defendants.) 
Dated  the  day  of  ,      19    . 

Elias  Sargent, 
Attorney  for  plaintiff. 
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ARTICLE  XL    PRIORITY  OF  ACTIONS 

1.  Action  first  begun  has  priority;  staying  subsequent  action 

A  partition  action  first  begun  has  priority  over  another  action 
involving  the  same  property,  and  the  latter  action  will  be 
stayed  until  judgment  in  the  first  action.  Gallagher  v. 
Gallagher^  147  Supp.  203.  The  filing  of  the  papers  in  the 
clerk's  office  against  a  non-resident  is  a  beginning  of  the  ac- 
tion in  determining  priority.  Doerfler  v.  Pottberg,  Kellt,  J., 
King's  County,  Special  Term,  Aug.  2,  1915. 

2.  Not  stayed  by  proceeding  to  sell  property  to  pay  debts 

An  action  in  partition  may  be  permitted  to  proceed  even  though 
there  is  pending  a  proceeding  in  the  surrogate's  court  for  the 
disposition  of  the  real  property  for  the  pa3rment  of  debts. 
Reubd  V.  RevM,  47  Misc.  474;  95  Supp.  966. 

8.  Staying  other  action  involving  title  to  property 

The  court  has  no  power  in  a  partition  suit  to  stay  the  execution 
of  a  decree  in  a  widow's  action  for  the  construction  of  a  will, 
where  the  pleadings  and  prayer  for  relief  present  no  case 
authorizing  an  injunction.  Baker  v.  Bakery  36  App.  Div. 
485;  55  Supp.  824;  re-argument  denied,  39  App.  Div.  629; 
57  Supp.  281. 


ARTICLE  XII.    COMPLAINT 

1.  Careful  pleading  essential 

It  is  especially  important  in  partition  suits  that  the  complaint 
be  carefully  prepared.  Under  the  modem  doctrine  that 
practically  every  question  relating  to  the  title  to  the  prop- 
erty in  question  may  be  tried,  in  such  an  action,  the  inter- 
ests of  the  respective  defendants  doubtless  will  be  varied  in 
many  instances.  It  will  be  necessary  for  the  plaintiff  to 
demand,  and  secure  in  the  action,  various  kinds  of  relief. 
Where  there  are  a  large  number  of  defendants  some  of  them 
almost  invariably  default.  Under  the  rule  that  against  a 
defaulting  defendant,  only  such  relief  as  is  demanded  in  the 
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complaint  can  be  awarded  {BnUwinker  v.  Ryker,  12  Abb.  Pr. 
312),  the  plaintiff  will  almost  invariably  be  delayed  and  em- 
barrassed if  he  fails  to  make  his  complaint  comprehensive 
enough  to  cover  all  the  points  necessary  to  make  a  good 
marketable  title  when  the  time  comes  to  sell  mider  the  judg- 
ment to  be  entered  in  the  action.  The  rule  of  abundant 
caution  may  therefore  be  applied  to  the  drafting  of  the  com- 
plaint, usually  with  profit  to  the  plaintiff. 

2.  Code  provisions 

The  complaint  must  describe  the  property  with  common  cer- 
tainty and  must  specify  the  rights,  shares  and  interests 
therein  of  all  the  parties,  so  far  as  the  same  are  known  to 
the  plaintiff.  If  a  party  or  the  share,  right  or  mterest  of  a 
party,  is  unknown  to  the  plaintiff;  or  if  a  share,  right  or 
interest  is  uncertain  or  contingent;  or  if  the  ownership  of  the 
inheritance  depends  upon  an  executory  devise;  or  if  a  re- 
mainder is  a  contingent  remainder,  so  that  the  party  cannot 
be  named;  that  fact  must  also  be  stated  in  the  complaint. 
Code  Civ.  Pro.,  §  1542. 

If  the  plaintiff  makes  a  creditor  having  a  lien  on  an  undivided 
share  or  interest  in  the  premises  a  defendant,  he  must  set 
forth  the  nature  of  the  lien  and  specify  the  share  or  interest 
to  which  it  attaches.    Code  Civ.  Pro.,  §  1540. 

3.  Description  of  land 

A  judgment  for  the  partition  of  land  which  is  not  described  in 
the  complaint  is  void.    Corwithe  v.  Griffing,  21  Barb.  9. 

i.  Particular  description  limits  general  description 

Where  a  complaint  contains  general  words  of  d^cription  and 
also  a  ''more  particular''  description  of  the  land,  the  parti- 
tion action  is  limited  to  the  property  thus  more  particularly 
described.  Sandiford  v.  Town  of  Hempsteadf  97  App.  Div. 
163;  90  Supp.  76. 

6.  No  other  land  held  in  common  by  parties 

Failure  to  allege,  under  Rule  65  of  the  General  Rules  of  Practice, 
that  the  parties  to  the  action  do  not  own  any  other  lands  in 
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common  in  this  State  is  an  irregularity,  advantage  of  which 
cannot  be  taken  by  demurrer.  PrUehard  v.  DraU^  32  Hun, 
417. 

•.  Interests  of  parties 

An  incorrect  statement  in  the  complaint  of  the  interests  of  the 
parties  may  be  disregarded  and  a  correction  made.  Ferris  v. 
SmUk,  17  Johns.  221;  Thompson  v.  Wheder,  15  Wend.  340. 

Where  in  an  action  brought  by  one  of  several  tenants  in  com- 
mon, it  is  alleged  in  the  complaint  that  the  property  was  of 
such  a  character  and  was  so  situated  as  to  make  actual  parti- 
lion  impossible,  except  with  grave  injury  to  the  interest  of 
the  owners,  and  therefore  asked  a  sale  and  division  of  the 
proceeds,  and  other  parties,  besides  plaintiflTs  co-tenants, 
were  made  defendants,  the  plaintiff  alleging  that  said  parties 
''claim  some  right,  title  or  interest  in  said  premises,  the  exact 
nature  of  which  is  unknown  to  the  plaintiff  and  which  is  a 
cloud  upon  the  title  to  said  premises,"  and  prayed  for  relief 
that  such  parties  be  adjudged  to  have  no  interest  in  the 
property,  it  was  held  that  such  other  persons  were  properly 
made  parties  defendant  and  the  complaint  stated  a  good 
cause  of  action  against  them,  and  it  was  further  held  that 
if  the  interest  claimed  by  either  of  said  defendants  were 
of  such  a  nature  as  to  be  unaffected  by  the  partition  sought, 
this  should  be  asserted  by  answer  and  that  each  of  said  de- 
fendants should  in  the  same  manner  disclose  his  alleged 
interest.    Tovmsend  v.  BogeH,  126  N.  Y.  370. 


7.  Collateral  relative  showing  lines  of  descent  exhausted 

A  collateral  relative  in  an  action  of  partition  must  plead  that 
all  the  lines  of  descent  having  preference  to  his  own  have 
been  exhausted  before  a  good  cause  of  action  is  stated. 
Henriques  v.  Yale  University,  28  App.  Div.  364;  61  Supp.  284. 

8.  Showing  contingent  interests  in  land 

If  the  share  or  interest  of  any  party  is  contingent,  so  that  the 
parties  who  may  be  ultimately  entitled  thereto  cannot  be 
named,  the  plaintiff  should  set  forth  the  nature  of  such 
contingent  interests  and  whatever  the  plaintiff  is  bound  to 
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state  in  his  complaint  the  defendants  may  be  required  to 
admit  or  deny  by  answer.  Van  CortUmdt  v.  Beekman,  6 
Paige,  492. 

9.  Plaintiff  having  interests  individually  and  as  trustee 

Where  the  plaintiff  has  rights,  both  individually  and  as  trustee, 
and  such  rights  are  clearly  set  forth  in  the  complaint,  there 
is  not  a  defect  of  parties  because  the  plamtiff  does  not  sue 
as  such  trustee  as  well  as  an  individual.  LHM  v.  Lanibart, 
9  Civ.  Pro.  Rep.  (Browne)  267. 

10.  Showing  relation  of  parties  to  testator  under  will 

A  complaint  to  which  a  copy  of  a  will  is  attached,  but  which 
does  not  allege  possession  of  the  premises  by  the  plaintiff, 
or  any  of  the  defendants,  and  does  not  contain  any  allega- 
tion disclosing  the  relationship  of  any  of  the  parties  to  the 
testator,  is  insufficient,  on  demurrer,  as  not  stating  facts  suffi- 
cient to  constitute  a  cause  of  action.  Doane  v.  Mercantile 
TnLst  Co,f  160  N.  Y.  494;  aff'g  sub  nomo  Doane  v.  Adeline 
Julia  Gordon,  39  App.  Div.  639;  57  Supp.  1137. 

11.  Possession 

Allegations  that  the  plaintiff  and  defendants  are  seized  and 
possess  are  sufficient  allegations  of  possession  in  the  com- 
plaint.   Balen  v.  JacgueKn,  67  Hun,  311;  22  Supp.  193. 

A  complaint  in  which  it  was  alleged  that  the  premises  descended 
to  the  plaintiffs  and  the  defendants  as  heirs  of  a  certam 
person,  was  held  to  sufficiently  allege  the  possession  of  the 
plaintiff.    Wainman  v.  Hampton,  20  Week.  Dig.  68. 

A  complaint  must  allege  expressly  that  the  plaintiffs  are  in 
possession  or  that  they  hold  the  premises  either  as  joint 
tenants  or  as  tenants  in  common  with  others;  seizm  and 
possession  by  the  ancestor  are  not  enough.  Steuxxrt  v.  Mon- 
roe, 56  How.  Pr.  193.    See  also  C!ode  Civ.  Pro.,  §  1532. 

It  is  sufficient  to  state  in  the  complaint  in  general  terms  that 
each  tenant  was  seized  of  his  part  or  share  in  fee  and  whether 
such  seizin  be  acquired  by  descent  or  purchase.  Bradahaw  v. 
CaUaghan,  8  Johns.  558. 
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If  the  complaint  states  that  a  party  is  seized  it  will  be  assumed 
that  a  fee  is  intended.    Lucet  v.  Beekman^  2  Caines,  385. 

12.  Showing  continttous  possession  of  seizin 

A  complaint  which  sets  forth  the  chain  of  title  from  a  person 
named  and  alleges  that  he  was  seized  and  possessed  of  the 
premises  upon  a  certain  date  and  that  he  died  twenty-one 
years  later,  but  fails  to  allege  that  he  was  seized  or  possessed 
of  the  premises  at  any  time  subsequent  to  the  date  named  or 
at  the  time  of  his  death,  or  that  any  of  the  alleged  heirs  at 
law  or  devisees  of  the  person  named  have  been  seized  or 
possessed  of  the  premises,  and  also  fails  to  state  any  reason 
why  certain  defendants  are  made  parties  is  insufficient  and 
a  demurrer  thereto  should  be  sustained.  Martin  v.  Palmer^ 
156  App.  Div.  327;  141  Supp.  396. 

18.  Allegation  of  ownership  in  fee  formerly  Implied  possession 

In  a  complaint  in  an  action  for  partition  brought  before  the 
going  into  effect  of  the  provisions  of  the  Code  of  Civil  Pro- 
cedure in  reference  to  such  actions,  it  was  not  necessary  to 
allege  that  the  parties  or  those  from  whom  they  derived 
title  were  ever  in  possession.  An  averment  of  ownership  in 
fee  was  all  that  was  required  and  a  constructive  possession, 
such  as  the  law  draws  to  the  title,  was  sufficient  for  the  main- 
tenance of  the  action.    Wainnum  v.  Hampton,  110  N.  Y.  429. 

14.  Hostile  claim  to  title 

Allegations  that  the  defendants  have  received  all  the  rents  and 
profits  and  refused  to  pay  over  to  the  plaintiff  his  share,  are 
not  necessarily  allegations  of  a  hostile  claim  to  title.  Bakn 
V.  Jacquelin,  67  Hun,  311;  22  Supp.  193. 

15.  Showing  title  in  third  person  as  trustee 

If  the  complainant  shows  that  the  legal  title  is  in  a  third  person 
as  trustee,  it  is  fatally  defective,  Stryker  v.  Lynch,  11  N.  Y. 
Leg.  Obs.  116. 
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16.  Void  devise 

See  CJode  Qv.  Pro.,  §  1637. 

Where  an  heir  at  law  is  permitted  to  maintain  an  action  of 
partition,  notwithstanding  an  apparent  devise  of  the  real 
property  in  question,  the  plaintiff  must  all^e  and  prove 
that  the  apparent  devise  is  void.  Holder  v.  Holder,  40  App. 
Div.  266;  69  Supp.  204. 

A  motion  to  amend  a  complaint,  in  an  action  of  partition, 
brought  by  an  heir  at  law  of  a  testator  against  a  devisee  in 
possession,  by  adding  an  averment  that  the  devisee  caused 
the  death  of  the  testator  by  poison  or  other  means,  was  held 
to  be  properly  denied,  as  such  averment  would  not  show  or 
tend  to  show  the  fact  required  by  §  1637  of  the  Code  of  Civil 
Procedure  "that  the  apparent  device  is  void."  EUerson  v. 
WestcoU,  148  N.  Y.  149;  rev'g  88  Hun,  389;  34  Supp.  813. 

The  plaintiff  must  allege  and  prove  that  an  apparent  devise 
is  void,  although  an  adjudication  on  the  will  had  so  declared. 
Voessing  v.  Voessing,  12  Hun,  678. 

17.  Void  win 

A  general  allegation  that  a  will  is  void  is  sufficient  in  the  absence 
of  a  motion  to  make  it  more  definite.  Hewlett  v.  Wood, 
1  Hun,  478;  3  T.  &  C.  463. 

18.  Attegations  as  to  executor  or  administrator  of  person  who  has 

died  within  three  years 

Where  it  appears  that  title  to  the  property  in  suit  was  derived 
from  a  person  who  died  less  than  three  years  before  the 
action  was  brought,  and  the  complaint  contains  no  allegation 
on  the  subject  as  to  whether  or  not  an  executor  or  adminis- 
trator of  the  deceased  person  has  been  appointed,  as  required 
by  Code  Civ.  Pro.,  §  1638,  such  complamt  is  demurrable 
for  failure  to  state  facts  sufficient  to  constitute  a  cause  of 
action.  Dueringer  v.  Klocke,  78  Misc.  417;  139  Supp.  676. 
But  it  does  not  make  any  difference  whether  the  person 
whose  title  is  thus  derived  is  made  a  party  plaintiff  or  a 
party  defendant  so  far  as  the  allegation  as  to  the  appoint- 
ment of  an  executor  or  administrator  is  concerned.     Id. 
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The  rule  that  a  fact  once  shown  to  have  existed  is  presumed 
to  have  continued  until  the  contrary  be  shown  is  one  of 
evidence,  not  of  pleading.  Martin  v.  Palmer ,  156  App.  Div. 
327;  141  Supp.  396. 

19.  Defining  and  regulating  water  rights 

^ 

A  complaint  under  which  it  is  sought  to  obtain  a  judgment 
defining,  regulating  and  limiting  interests  of  the  parties  to 
the  action  in  water  rights  appurtenant  to  lands  which  they 
hold  in  severalty,  does  not  state  a  cause  of  action  in  partition, 
nor  can  such  an  action  be  maintained  against  the  State  as  a 
party.    Tracy  DevdopmerU  Co.  v.  Becker,  212  N.  Y.  488. 

20.  Failure  to  show  property  cannot  be  actually  partitioned 

A  complaint  in  which  a  sale  is  asked  for  is  not  demurrable 
even  though  it  does  not  appear  on  the  face  of  the  complaint 
that  the  property  cannot  be  actually  partitioned.  Diehl  v. 
Lanibart,  9  Civ.  Pro.  R.  (Browne)  267 ;  dist'g  Scheu  v.  Lehvn 
ing,  31  Hun,  183. 

Where  partition  was  brought  by  remainder-men  and  a  demurrer 
was  entered  to  the  complaint  the  court  considered,  but  did 
not  determine  whether  or  not  it  could  decide  from  the  com- 
plaint, in  considering  the  demurrer,  that  actual  partition 
could  not  be  had  of  the  property  described.  Levy  v.  Levy, 
79  Hun,  290;  29  Supp.  384. 

21.  Demand  for  relief 

If  a  defendant  defaults  the  plaintiff  can  have  only  such  relief 
as  is  demanded  in  the  complaint.  BvUwinker  v.  Ryker, 
12  Abb.  Pr.  311. 

Under  a  prayer  for  general  relief,  in  which  the  plaintiff  asks 
for  a  partition  and  the  ascertainment  of  division  or  boundary 
lines,  if  the  defendant  answers,  the  court  may  grant  a  com- 
mission to  ascertain  the  boundaries,  although  a  case  for 
partition  is  not  made  out.    Boyd  v.  Dowie,  65  Barb.  237. 

A  sale  may  be  had  imder  a  general  prayer  for  relief  in  the  com- 
plaint, even  though  the  complaint  stated  that  a  sale  would 
be  unnecessary  and  asked  for  an  actual  partition.  Biddy  v. 
CadvxMader,  2  Liv.  Law  Mag.  768. 
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22.  Essential  allegations  of  the  complaint 

Hereinafter  will  be  found  several  forms  of  complaints  which 
were  successfully  used  in  actual  litigations.  Under  this 
present  heading  wiU  be  found,  in  convenient  paragraphs, 
suggestions  as  to  the  matter  which  must  be  contained  in  all 
complaints.  This,  of  course,  is  not  a  form,  but  a  reminder 
as  to  the  material  allegations  of  the  complaint. 


If  the  action  is  brought  by  an  infant  there  should  be  not  only  a 
recital  of  the  making  of  an  order  by  the  swrrogaJtCf  pursuant  to 
Code  Civ.  Pro.,  §  I6S49  ^  ^Aer^  ^o  should  be  allegations 
showing  that  the  irUerests  of  the  infant  will  be  promoted  by  judg^ 
ment  awarding  partition,  because  in  such  a  case  the  judgment 
must  so  provide  or  it  will  be  defective.  See  cases  cited  and  comr 
ments  in  Article  I  of  this  note,  beginning  at  page  Jfi. 

II 

Description  of  the  property  to  be  partitioned  with  common  cer- 
tainty.  See  Code  Civ.  Pro.,  §  154^.  See  paragraphs  S  and  4, 
ante,  of  this  Article. 

Ill 

Specify  the  rights,  shares  and  interests  of  aU  the  parties  to  the 
action  so  far  as  the  same  are  known  to  the  plaintiff. 

If  a  party,  or  the  share,  rights  or  interests  of  a  party  are  unknown 
to  the  plaintiff,  or  if  a  share,  right  or  interest  is  uncertain  or 
contingent,  or  if  the  ownership  of  the  inheritance  depends  upon 
an  executory  devise,  or  if  a  remainder  is  a  contingent  remainder, 
so  that  the  party  cannot  be  named,  Oiefact  must  also  be  stated  in 
the  complaint.  Code  Civ.  Pro.,  §  154^.  See  the  paragraphs  6, 
7, 8, 9  and  10  in  this  Article. 

IV 

That  the  plaintiff  and  one  or  more  of  the  defendants  hold  and  are 
in  possession  of  the  real  property  as  joint  tenants  or  tenants  in 


120  Note  on  Partition 

Complaint 

common.  See  pardgraphs  11,  1£  and  IS,  ante,  in  this  Article. 
And  see  also  the  case  of  KeUum  v.  Corr,  ante,  page  1,  holding 
that  actiuil  possession  is  not  necessary. 


That  the  parties  to  the  action  do  not  own  any  other  lands  in  common 
in  this  State.  See  Rvle  65  of  the  Oeneral  RtUes  of  Practice, 
and  paragraph  6,  ante,  in  this  Article. 

VI 

Where  the  tide  of  the  plaintiff  depends  on  the  fact  that  an  apparent 
devise  is  void,  there  should  he  appropriate  allegations  showing 
this  fact.   See  paragraphs  16  and  17,  ante,  in  this  Article. 

VII 

Where  title  to  the  property  is  derived  from  a  person  who  has  died 
less  than  three  years  before  the  action  woe  brought,  there  must 
be  allegations  as  to  whether  or  not  an  administrator  or  executor 
of  the  deceased  person  has  been  appointed,  pursuant  to  Code 
Civ.  Pro.,  §  16S8.  And  it  does  not  make  any  difference  whether 
the  title  thve  derived  is  the  title  of  the  plaintiff  or  of  the  defendant. 
See  paragraph  18,  ante,  in  this  Article. 

VIII 

Allegations  tending  to  show  that  the  property  cannot  be  actually 
partitioned  where  a  sale  is  demanded.  See  paragraph  20,  ante, 
in  this  Article. 

IX 

Allegations  showing  whether  there  are  any  general  or  s^pecific  Hens 
or  encumbrances  upon  or  against  the  undivided  interests  of  any 
of  the  parties  to  the  action  and  stating  such  encumbrances  when 
there  are  any. 
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Fonn  No.  12 


Complaint;  Partition;  Parties  Defendant;  When  Municipal  Cor- 
poration May  be  made  a  Party  Defendant  in  Order  to  Test  tlie 
Validity  of  Taxes  by  the  Municipality  ^ 

New  York  Supreme  Court,  Westchester  County. 


Alfred  P.  Delcambre, 
Senior, 

Plaintiff, 
against 
Marie  H.  Delcambre,  Jacob  F.  Ho- 

henstein,  Charles  F.  Moadinger, 

as  sole  surviving  executor  under 

the  last  will  and  testament  of  C. 

Fredericka  Moadinger,  deceased; 

Nellie  A.   Lawlor,  "Alexander" 

Fairchild,  if  living,  the  name  "  Al- 
exander "  being  fictitious,  his  true 

first    name    being    unknown    to 

plaintiff  and  who  is  designated  as 

A.  Fairchild  in  the  Tax  Sales  Book 

of  the  Town  of  Eastchester  for  the 

year  1862;  "Edward''  Martm,  if 

Uving,  the  name  "Edward"  being 

fictitious,  his  true  first  name  being 

unknown  to  plaintiff,  and  who  is 

designated  as  E.  Martin  in  the 

Tax  Sales  Books  of  the  Village  of 

Mt.  Vernon  for  the  years  1871, 

1872  and  1873,  James  Kearney, 

the  City  of  Mt.  Vernon,  Marion 

Lawlor,  Marjorie  Lawlor,  Gerald 

Lawlor  and  Norma  Lawlor;   Jo- 

^  Sustained  on  demurrer  in  Ddcambre  v.  Ddcambre,  anUf  page  9; 
210  N.  Y.  460;  reVg  149  App.  Div.  962;  133  Supp.  1118. 
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sephine  Smedes^  Emily  T.  Atter- 
idge^  George  H.  King,  Elizabeth 
Boedecker,  Mary  L.  Nash,  Kath- 
erine  Judson,  Amos  Judson,  Clif- 
ford Judson,  Eva  Judson  Decker, 
being  the  heirs  at  law  and  next 
of  kin  of  Isabelle  King,  deceased; 
and  each  and  every  person  not 
specifically  named  herein  and  en- 
titled as  heir  at  law,  devisee, 
executor,  administrator,  assignee, 
lienor,  grantee,  husband,  wife  or 
widow  or  otherwise  of  any  of  the 
above-named  defendants  or  of 
any  person  herein  designated  as 
deceased  or  of  the  above-described 
''Alexander"  Fairchild,  if  he  be 
dead,  or  of  the  above  described 
"Edward"  Martin,  if  he  be  dead, 
or  of  Norman  A.  Lawlor,  and 
each  and  every  person  not 
specifically  named  herein  and 
entitled  or  claiming  through  or 
under  any  of  the  heirs  at  law, 
devisees,  executors,  administra- 
tors, assignees,  henors,  grantees, 
husbands,  wives,  widows  or 
otherwise  of  any  of  the  above- 
named  defendants  or  of  anyperson 
herein  designated  as  deceased  or 
of  the  above-described  "Alexan- 
der" Fairchild,  if  he  be  dead,  or 
of  the  above  described  "Edward" 
Martin,  if  he  be  dead,  or  of  Nor- 
man A.  Lawlor,  whether  as  hus- 
band, wife,  widow,  heir-at-law, 
devisee,  executor,  administrator, 
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assignee,  lienor  or  otherwise  to 
any  interest  in  or  lien  upon  the 
real  property  described  in  the 
complaint  herein,  all  such  heirs  at 
law,  devisees,  executors,  admin- 
istrators, assignees,  Uenors,  gran- 
tees, husbands,  wives,  widows  or 
otherwise  not  specifically  named 
herein  and  all  such  persons  en- 
titled or  claimmg  through  or 
under  them  or  through  or  under 
any  of  the  aforesaid  defendants 
or  through  or  under  any  person 
herein  designated  as  deceased;  or 
through  or  under  the  above- 
described  "Alexander"  Fairchild, 
or  through  or  under  the  above- 
described  "Edward"  Martin,  or 
through  or  imder  Norman  A. 
Lawlor,  and  their  respective 
names  and  places  of  residence, 
being  unknown  to  plaintiff. 

Defendants. 


The  plaintiff,  by  Albert  Falck,  his  attorney,  for  his 
complaint,  alleges  as  follows: 

First:  Upon  information  and  behef,  that  one  C. 
Fredericka  Moadinger,  deceased,  died  in  the  Borough 
of  Brooklyn,  City  of  New  York,  on  or  about  May  23, 1897, 
leaving  a  last  will  and  testament  which  was  by  an  order 
duly  made  and  entered  in  the  Surrogate's  Court,  Kings 
County,  New  York,  on  or  about  November  16,  1897, 
duly  admitted  to  probate. 

Second:  Upon  information  and  behef,  that  on  or  about 
the  16th  day  of  November,  1897,  the  Surrogate  of  the 
County  of  Kings  duly  issued  letters  testamentary  to 
Mary  E.  Ahrens  and  Charles  F.  Moadinger,  as  Executors 
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under  the  last  will  and  testament  of  said  Fredericka 
Moadinger,  deceased,  and  that  they  thereafter  duly 
qualified  as  such  Executor  and  Executrix. 

Third:  Upon  information  and  belief,  that  in  or  about 
the  year  1908  said  Mary  E.  Ahrens  departed  this  life. 

Fourth:  Upon  information  and  beUef,  that  thereafter 
the  defendant,  Charles  F.  Moadinger,  was  and  still  is 
acting  as  sole  surviving  executor  imder  the  last  will  and 
testament  of  said  C.  Fredericka  Moadinger. 

Fifth:  Upon  information  and  beUef,  that  the  defend- 
ant, the  City  of  Mt.  Vernon,  is  a  municipal  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  New  York. 

Sixth:  That  the  defendant,  Marie  H.  Delcambre,  is 
the  wife  of  the  plaintiff,  Alfred  P.  Delcambre,  Senior. 

Seventh:  Upon  information  and  belief,  that  the 
defendant,  ''Edward"  Martin,  if  living,  is  the  person 
who  is  designated  on  the  Tax  Sales  Books  of  the  City 
of  Mt,  Vernon  for  the  years  1871,  1872  and  1873,  as  E. 
Martin,  and  whose  true  first  name  is  unknown  to  plaintiff. 

Eighth:  Upon  information  and  belief,  that  one  Isa- 
belle  King  departed  this  Ufe  in  the  City  of  New  York  in 
or  about  the  year  1905,  intestate,  leaving  her  surviving 
her  husband,  the  defendant,  George  H.  King. 

Ninth:  Upon  information  and  beUef,  that  the  only 
surviving  heirs  and  next  of  kin  of  the  said  Isabelle  King 
are  Josephine  Smedes,  Emily  T.  Atteridge,  Elizabeth 
Boedecker,  Mary  L.  Nash,  Katherine  Judson,  Amos 
Judson,  Clifford  Judson  and  Eva  Judson  Decker. 

Tenth:  Upon  information  and  belief,  that  one  Amos  G. 
Judson,  a  brother  and  heir  of  the  said  Isabelle  King, 
departed  this  life  on  or  about  the  23d  day  of  October, 
1910,  at  Oneida,  New  York,  intestate,  leaving  him  sur- 
viving as  his  only  heirs  and  next  of  kin  the  defendants, 
Katherine  Judson,  his  widow,  and  Amos  Judson,  Clifford 
Judson  and  Eva  Judson  Decker,  his  children. 

Eleventh:  Upon   information   and   beUef,    that   the 
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defendant,  Alexander  Fairchild,  if  living,  is  the  person 
designated  on  the  Tax  Sales  Books  of  the  Town  of  East- 
chester  for  the  year  1862  as  A.  Fairchild,  whose  true  first 
name  is  unknown  to  plaintiff. 

Twelfth:  Upon  information  and  belief,  that  prior 
to  the  14th  day  of  October,  1907,  one  Norman  A.  Lawlor 
was  seized  and  possessed  of  the  premises  hereinafter  de- 
scribed. 

Thirteenth:  Upon  information  and  belief,  that  here- 
tofore and  prior  to  the  14th  day  of  October,  1907,  the  said 
Norman  A.  Lawlor  was  duly  married  to  the  defendant, 
Nellie  A.  Lawlor. 

Fourteenth:  Upon  information  and  belief,  that  the 
defendants,  Marion  Lawlor,  Marjorie  Lawlor,  Gerald 
Lawlor  and  Norman  Lawlor  are  the  only  living  children 
of  the  said  Norman  A.  Lawlor  and  Nellie  A.  Lawlor,  and 
are  the  prospective  heirs  at  law  of  Norman  A.  Lawlor. 

Fifteenth:  Upon  information  and  belief,  that  said 
Marion  Lawlor  and  Marjorie  Lawlor  are  infants  over  the 
age  of  fomrteen  (14)  years,  and  that  said  Gerald  Lawlor 
and  Norman  Lawlor  are  infants  under  the  age  of  fourteen 
years.  That  no  general  guardian  for  any  of  said  infants 
has  been  appointed. 

Sixteenth:  That  the  plaintiff  and  the  defendant, 
Jacob  F.  Hohenstein,  are  seized  and  possessed  in  fee  as 
tenants  in  common  of  the  following  described  premises: 

All  that  certain  piece  or  parcel  of  land,  situate,  lying 
and  being  in  the  City  of  Mt.  Vernon,  County  of  West- 
chester and  State  of  New  York,  known  and  described  as 
follows:  Lot  No.  66  on  a  Map  entitled  a  Map  of  the  Vil- 
lage of  Mt.  Vernon,  in  the  Town  of  Eastchester,  West- 
chester County,  New  York,  made  by  Andrew  Findlay, 
surveyor,  dated  Westchester,  June  7, 1851,  being  the  same 
premises  conveyed  to  Norman  A.  Lawlor  by  James  W. 
Gillies  by  deed  recorded  September  22,  1877,  in  Liber 
1118,  page  344  of  Conveyances,  in  the  ofl&ce  of  the  Reg- 
ister of  the  County  of  Westchester. 
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Also  all  that  certain  piece  or  parcel  of  land,  situate, 
lying  and  being  in  the  City  of  Mt.  Vernon,  County  of 
Westchester  and  State  of  New  York,  being  the  Northerly 
fifty  (50)  feet  of  premises  known  and  described  as  Lot 
No.  396  on  a  Map  entitled  Map  of  the  Village  of  Mt. 
Vernon,  in  the  town  of  Eastchester,  Westchester  County, 
New  York,  made  by  Andrew  Findlay,  surveyor,  dated 
Westchester,  June  7,  1851,  being  the  Northerly  one-half 
of  the  premises  conveyed  by  Theodore  G.  Brown  to 
Norman  A.  Lawlor  by  deed  recorded  July  7,  1900,  in 
Liber  1555  of  Deeds,  page  82,  in  the  office  of  the  Register 
of  the  Coimty  of  Westchester. 

Also,  all  that  certain  piece  or  parcel  of  land  situate, 
lying  and  being  in  the  City  of  Mt.  Vernon,  Coimty  of 
Westchester  and  State  of  New  York,  known  and  de- 
scribed as  follows:  Lot  No.  400  on  the  Map  of  the  Village 
of  Mt.  Vernon,  in  the  town  of  Eastchester,  Westchester 
County,  New  York,  made  by  Andrew  Findlay,  surveyor, 
dated  Westchester,  June  7,  1851,  being  the  same  premises 
conveyed  to  Norman  A.  Lawlor  by  Percy  B.  Yoimg  by 
deed  recorded  May  1, 1900,  in  Liber  1550  of  Conveyances, 
page  64,  in  the  office  of  the  Register  of  the  County  of 
Westchester. 

Also  all  that  piece  or  parcel  of  land,  situate,  lying  and 
being  in  the  City  of  Mt.  Vernon,  County  of  Westchester 
and  State  of  New  York,  known  and  described  as  follows: 
That  portion  of  Lot  No.  78  on  a  Map  of  84  acres  of  land 
known  as  Map  of  East  Mt.  Vernon,  made  by  Ward  Car- 
penter, dated  March  12,  1851,  and  filed  in  the  office  of 
the  Clerk  of  the  County  of  Westchester,  which  portion 
of  said  Lot  No.  78  is  bounded  by  Pulton  Lane,  Sixth 
Street  and  Fulton  Avenue. 

Seventeenth:  That  the  defendant  Jacob  F.  Hohen- 
stein  is  single  and  unmarried. 

Eighteenth:  That  the  plaintiff  Alfred  P.  Delcambre, 
Senior,  is  seized  and  possessed  in  fee  of  one  undivided 
half  part  of  the  premises  heretofore  described,  subject 
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to  the  inchoate  right  of  dower  of  defendant  Marie  H. 
Delcambre. 

Nineteenth:  That  the  defendant  Jacob  F.  Hohen- 
stein  is  seized  and  possessed  in  fee  of  one  undivided  half 
part  of  the  premises  heretofore  described. 

Twentieth:  That  the  defendant  NeUie  A,  Lawlor 
has  an  inchoate  right  of  dower  in  the  whole  of  said  prem- 
ises heretofore  described. 

Twenty-first:  Upon  information  and  behef,  that  the 
defendant  the  City  of  Mt.  Vernon  claims  that  said  prem- 
ises are  subject  to  hens  for  arrears  of  taxes  and  assess- 
ments levied  by  it  thereupon  and  sales  therefor  to  the 
said  defendant  the  City  of  Mt.  Vernon,  the  exact  nature, 
merit,  and  extent  of  which  is  unknown  and  which  is  a 
cloud  upon  the  title  to  said  premises.^ 

Twenty-second:  Upon  information  and  belief ,  that 
the  defendants  Charles  F.  Moadlinger,  as  sole  surviving 
executor  under  the  last  will  and  testament  of  C.  Fredericka 
Moadinger,  deceased;  Nellie  A.  Lawlor,  ''Alexander" 
Fairchild,  if  living,  the  name  ''Alexander"  being  fictitious, 
his  true  first  name  being  unknown  to  plaintiff  and  who  is 
designated  as  A.  Fairchild  in  the  Tax  Sales  Book  of  the 
Town  of  Eastcheeter  for  the  year  1862,  "Edward"  Mar- 
tin, if  Uving,  the  name  "Edward"  being  fictitious,  his 
true  first  name  bemg  unknown  to  plaintiff  and  who  is 
designated  as  E.  Martin  in  the  Tax  Sales  Books  of  the 
Village  of  Mt.  Vernon  for  the  years  1871,  1872,  1873, 
James  Kearney,  the  City  of  Mt.  Vernon,  Marion  Lawlor, 
Marjorie  Lawlor,  Gerald  Lawlor  and  Norman  Lawlor; 
Josephine  Smedes,  Emily  T.  Atteridge,  George  H.  King, 
Ehzabeth  Boedecker,  Mary  L.  Nash,  Katherine  Judson, 
Amos  Judson,  Clifford  Judson,  Eva  Judson  Decker  being 
the  heirs  at  law  and  next  of  kin  of  Isabelle  King,  deceased; 

^  It  was  held  that  the  validity  of  the  alleged  lien  of  the  City  of  Mt. 
VemoQ  for  taxes  could  be  litigated  in  the  partition  action  and  that 
this  statement  of  the  lien  was  sufficient  to  raise  the  issue  as  against  a 
demurrer.   Delcambre  v.  Ddcambre^  210  N.  Y.  460;  anJte,  page  9. 
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and  each  and  every  person  not  specifically  named  herein 
and  entitled  as  heir  at  law^  devisee,  executor,  adminis- 
trator, assignee,  lienor,  grantee,  husband,  wife  or  widow 
or  otherwise  of  any  of  the  above  named  defendants  or  of 
any  person  herein  designated  as  deceased  or  of  the  above 
described  "Alexander"  Fairchild,  if  he  be  dead,  or  of  the 
above  described  ''Edward"  Martin,  if  he  be  dead,  or  of 
Norman  A.   Lawlor,  and  each  and  every  person  not 
specifically  named  herein  and  entitled  or  claiming  through 
or  imder  any  of  the  heirs  at  law,  devisees,  executors, 
administrators,    assignees,    Uenors,    grantees,    husbands, 
wives,  widows  or  otherwise  of  any  of  the  above  named 
defendants  or  of  any  person  herein  designated  as  deceased 
or  of  the  above  described  "Alexander"  Fairchild,  if  he  be 
dead,  or  of  the  above  described  "Edward"  Martin,  if  he 
be  dead,  or  of  Norman  Lawlor,  whether  as  husband,  wife, 
widow,   heir  at  law,   devisee,   executor,   administrator, 
assignee,  Uenor  or  otherwise  to  any  interest  in  or  hen 
upon  the  real  property  described  in  the  complaint  herein, 
all  such  heir  at  law,  devisees,  executors,  administrators, 
assignees,  Uenors,  grantees,  husbands,  wives,  widows  or 
otherwise  not  specifically  named  herein,  and  all  such 
persons  entitled  or  claiming  through  or  imder  them  or 
through  or  imder  any  of  the  aforesaid  defendants  or 
through  or  imder  any  person  herein  designated  as  deceased, 
or  through  or  under  the  above  described  "Alexander"  Fair- 
child,  or  through  or  under  the  above  described  "Edward" 
Martin,  or  through  or  under  Norman  A.  Lawlor  and  their 
respective  names  and  places  of  residence  being  unknown 
to  plaintiff,  all  individually  claim  to  have  some  estate, 
right,  title,  interest,  hen,  claim  or  demand  in  or  upon  said 
premises,  the  exact  nature,  merit  and  extent  of  which  is 
unknown  to  plaintiff,  and  which  is  a  cloud  upon  the  title 
to  said  premises  and  upon  the  undivided  shares  of  the 
plaintiff  and  the  said  defendant  Jacob  F.  Hohenstein. 

Twenty-third  :  That  the  premises  are  so  situated  that 
a  partition  or  division  thereof  among  the  parties  hereto 


Note  on  Partition  129 

Complaint 

according  to  their  respective  right  and  interests  cannot 
be  had  without  great  prejudice  to  the  owners  thereof. 

Twenty-fourth:  That  no  personal  claim  is  made 
against  any  of  said  defendants. 

Twenty-fifth:  That,  as  plaintiff  is  informed  and 
believes,  there  are  no  general  or  specific  liens  or  encum- 
brances upon  said  property  or  in,  upon  or  against  the 
imdivided  interests  therein  of  any  of  the  parties  to  this 
action,  except  as  heretofore  stated. 

Twenty-sixth:  That  the  said  premises  are  the  only 
lands  owned  in  common  by  the  plaintiff  and  the  defendant, 
Jacob  F.  Hohenstein. 

Wherefore,  plaintiff  demands  judgment  that  the 
plaintiff,  Alfred  P.  Delcambre,  Senior,  and  the  defendant, 
Jacob  F.  Hohenstein,  are  each  seized  and  possessed  in  fee 
of  an  undivided  one-half  part  of  the  premises  described 
in  the  complaint,  as  tenants  in  common. 

That  the  defendant,  Nellie  A.  Lawlor,  has  an  inchoate 
contingent  right  of  dower  in  and  to  the  premises  described 
in  the  complaint. 

That  the  defendant,  Marie  H.  Delcambre,  has  an 
inchoate  right  of  dower  in  that  portion  of  the  premises 
owned  by  the  plaintiff. 

That  the  defendants,  Charles  F.  Moadinger,  as  sole 
surviving  executor  under  the  last  will  and  testament  of 
C.  Predericka  Moadinger,  deceased,  Nellie  A.  Lawlor, 
"Alexander"  Fairchild,  if  Uving,  the  name  "Alexander" 
being  fictitious,  his  true  first  name  being  unknown  to 
plaintiff  and  who  is  designated  as  A.  Fairchild  in  the  Tax 
Sales  Book  of  the  town  of  Eastchester  for  the  year  1862, 
"Edward"  Martin,  if  living,  the  name  "Edward"  being 
fictitious,  his  true  first  name  being  unknown  to  plaintiff, 
and  who  is  designated  as  E.  Martin  in  the  Tax  Sales  Books 
of  the  Village  of  Mt.  Vernon  for  the  years  1871,  1872  and 
1873,  James  Kearney,  The  City  of  Mt.  Vernon,  Marion 
Lawlor,  Marjorie  Lawlor,  Gerald  Lawlor  and  Norman 
Lawlor,  Josephine  Smedes,  Emily  T.  Atteridge,  George 
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H.  King,  Elizabeth  Boedecker,  Mary  L.  Nash,  Katherine 
Judson,  Amos  Judson,  Clifford  Judson,  Eva  Judson 
Decker,  being  the  heirs  at  law  and  next  of  kin  of  Isabelle 
King,  deceased;  and  each  and  every  person  not  specifi- 
cally named  herein  and  entitled  as  heir  at  law,  devisee, 
executor,  administrator,  assignee,  lienor,  grantee,  husband, 
wife  or  widow  or  otherwise  of  any  of  the  above  named 
defendants  or  of  any  person  herein  designated  as  deceased 
or  of  the  above  described  "Alexander"  Fairchild,  if  he 
be  dead,  or  of  the  above  described  "Edward"  Martin,  if 
he  be  dead,  or  of  Norman  A.  Lawlor,  and  each  and  every 
person  not  specifically  named*  herein  and  entitled  or 
claiming  through  or  imder  any  of  the  heirs  at  law,  de- 
visees, executors,  administrators,  assignees,  Uenors,  gran- 
tees, husbands,  wives,  widows  or  otherwise  of  any  of  the 
above  named  defendants  or  of  any  person  herein  desig- 
nated as  deceased  or  of  the  above  described  "Alexander" 
Fairchild  if  he  be  dead,  or  of  the  above  described  "Ed- 
ward" Martin,  if  he  be  dead,  or  of  Norman  A.  Lawlor, 
whether  as  husband,  wife,  widow,  heir  at  law,  devisee, 
executor,  administrator,  assignee,  Uenor  or  otherwise  to 
any  interest  in  or  Uen  upon  the  real  property  described  in 
the  complaint  herein  all  such  heirs  at  law,  devisees,  exec- 
utors, administrators,  assignees,  lienors,  grantees,  hus- 
bands, wives,  widows  or  otherwise  not  specifically  named 
herein  and  all  such  persons  entitled  or  claiming  through 
or  imder  them  or  through  or  under  any  of  the  aforesaid 
defendants  or  through  or  imder  any  person  herein  desig- 
nated as  deceased  or  through  or  under  the  above  de- 
scribed "Alexander"  Fairchild,  or  through  or  under  the 
above  described  "Edward"  Martin,  or  through  or  under 
Norman  A.  Lawlor,  and  their  respective  names  and 
places  of  residence  being  imknown  to  plaintiffiT,  have  not 
nor  has  any  of  them  individually  or  collectively  or  oflS- 
cially  or  otherwise  any  right,  title,  interest,  Uen,  claim  or 
demand  or  estate  in,  to,  upon  or  against  the  premises  de- 
scribed and  set  forth  in  the  complaint,  or  any  part  thereof. 
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That  said  premises  are  so  situated  that  actual  parti- 
tion thereof  cannot  be  made  without  great  prejudice  to 
the  owners  thereof  and  that  a  sale  thereof  is  necessary, 
and  that  said  premises  be  sold  by  and  under  direction  of 
the  court  and  a  conveyance  given  to  the  purchaser. 

That  out  of  the  moneys  arising  from  said  sale  the 
plaintiff  be  paid  the  costs  and  disbursements  of  this  action 
and  of  said  sale. 

That  the  court  ascertain  and  settle  the  proportionate 
value  of  the  inchoate  contingent  right  of  dower  of  the 
defendant,  Nellie  A.  Lawlor,  according  to  the  principles 
of  law  appUcable  to  annuities  and  survivorships  and 
direct  such  proportion  of  the  aforesaid  proceeds  of  said 
sale  to  be  invested,  secured  or  paid  over  in  such  maimer 
as  it  shall  deem  best  to  secure  and  protect  the  rights  of 
the  said  defendant,  Nellie  A.  Lawlor. 

That  out  of  the  moneys  arising  from  said  sale  there  be 
paid  to  the  defendant,  Marie  H.  Delcambre,  if  she  will 
receive  the  same,  the  value  of  her  contingent  right  of 
dower  upon  her  execution  of  a  release  of  the  same. 

That  the  residue  of  the  said  monies  received  from  said 
sale  be  divided  between  the  plaintiff  and  the  defendant, 
Jacob  F.  Hohenstein,  according  to  their  respective  rights 
and  mterests,  and  that  it  be  adjudged  by  said  sale  and 
conveyance  pursuant  thereto  that  the  plaintiff  and  the 
defendants  and  all  persons  claiming  through  them  or 
under  them  subsequent  to  the  filing  of  the  notice  of  pen- 
dency of  this  action  be  forever  barred  of  all  estate,  right, 
title,  interest  and  lien  in  said  premises  and  every  part 
thereof  in  possession,  reversion,  remainder  or  otherwise, 
and  that  the  plaintiff  may  be  allowed  his  costs  and  dis- 
bursements in  this  action,  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  just. 

Albert  Falck,  Attorney  for  plaintiff, 

No.  116  Broadway, 

Borough  of  Manhattan, 

[Venfication.]  New  York  City. 
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Form  No.  18 
Complaint  ^ 

Supreme  Court,  Queens  County. 

Cornelia  Kellum, 

Plaintiflf, 
against 
Alice  J.  Corr,  New  York  City 
Water  Front  Company,  Ralph  G. 
Packard,  Harriet  L.  Packard  and 
The  Mission  of  the  Immaculate 
Virgin  for  the  Protection  of 
Homeless  and  Destitute  Chil- 
dren, 

Defendants. 

The  complaint  of  the  above  named  plaintiff  respectfully 
shows  to  this  court,  as  follows,  upon  information  and 
belief: 

First:  The  defendant  the  New  York  City  Water 
Front  Company  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York. 

Second  :  The  defendant,  the  Mission  of  the  Immaculate 
Virgin  for  the  Protection  of  Homeless  and  Destitute 
Children,  is  a  corporation  organized  and  existing  imder 
the  laws  of  the  State  of  New  York. 

Third  :  The  plaintiff,  Cornelia  Kellum,  and  the  defend- 
ants the  New  York  City  Water  Front  Company  and 
Alice  J.  Corr,  are  seized  in  fee  simple  as  tenants  in  common 
of  the  following  parcel  of  land,  situate,  lying  and  being 
on  Rockaway  Beach,  in  the  Fifth  Ward  of  the  Borough 
of  Queens,  in  the  City  of  New  York,  Coimty  of  Queens 

» From  Kellum  v.  Corr,  ante,  page  1;  209  N.  Y.  486;  aff'g  149  App. 
Div.  200;  133  Supp.  784.  For  interlocutory  judgment,  see  post, 
page  196. 
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and  State  of  New  York  and  bounded  and  described  as 
follows: 

On  the  West  by  a  line  drawn  parallel  with  the  Easterly 
side  of  Storm  Avenue  and  distant  one  hundred  feet 
Easterly  therefrom  measured  at  right  angles  thereto, 
and  by  a  continuation  of  said  line  Southerly  to  the  Atlan- 
tic Ocean;  on  the  South  by  the  Atlantic  Ocean  at  low 
water  mark;  on  the  East  by  a  line  drawn  parallel  with 
the  first  course  and  distant  thirteen  hundred  and  sixty- 
nine  and  one-half  feet  Easterly  therefrom,  measured  on 
a  line  at  right  angles  thereto;  and  on  the  north  by  the 
line  between  the  beach  and  the  marsh,  which  line  is  more 
particularly  described  as  follows: 

Beginning  at  a  point  on  the  Westerly  line  of  the  whole 
tract  as  above  set  forth  and  distant  sixty-six  feet  southerly 
from  the  Northerly  side  of  the  Boulevard  measured  along 
said  line,  running  thence  East  three  hundred  feet,  thence 
North  seventy-four  degrees  eighteen  minutes  East  one 
hundred  and  sixty-two  and  nineteen  hundredths  feet, 
thence  South  seventy-seven  degrees  nineteen  minutes 
East  two  himdred  and  five  feet,  thence  South  eighty 
degrees,  fifty  minutes  East  three  hundred  and  thirteen 
and  ninety-nine  himdredths  feet,  thence  East  three 
hundred  and  fifty  feet,  thence  North  eighty-one  degrees, 
fifty-six  minutes  East  fifty  feet  to  the  Easterly  line 
of  the  whole  tract;  excepting,  however,  from  the  above 
tract  a  strip  sixty  feet  wide,  thirty  feet  on  each  side  of 
the  center  line  of  the  strip  occupied  by  the  Long  Island 
Railroad  Company,  said  center  line  being  in  the  center 
line  of  the  Southerly  track  now  used  by  the  said  railroad. 

Fourth:  The  said  premises,  except  as  hereinafter  set 
forth,  are  the  same  premises  known  and  described  as  lots 
number  Four  and  Five  of  the  Second  Division  of  the 
Beach,  as  set  forth  in  the  Commissioners'  Report  in  the 
partition  suit  wherein  John  Comwell  was  plaintiff  and 
William  Comwell  and  others  were  defendants,  filed  in  the 
office  of  the  Clerk  of  the  County  of  Queens  on  June  6, 1809, 


134  Note  on  Partition 

Complaint 

which  lots  were  therem  described  as  follows :  Lot  Number 
Four  of  the  Second  Division  of  the  Beach  bounded 
North  by  the  Marsh,  East  by  lot  number  five,  South 
by  the  Ocean  and  West  by  Lot  Number  Three,  as  the  said 
lot  is  staked  out,  being  forty  rods  wide;  also  lot  number 
Five  of  the  Second  Division  of  the  said  Beach,  bounded 
North  by  the  Marsh,  East  by  Lot  Number  Six,  South  by 
the  Ocean  and  West  by  Lot  Number  Four,  as  the  said  lot 
is  staked  out,  being  forty  rods  wide. 

Fifth:  The  Westerly  forty-nine  and  one-half  feet  of 
the  premises  first  above  described  he  within  the  tract 
known  as  Lot  Three  of  the  Second  Division  of  the  Beach 
as  set  forth  in  said  Commissioners'  Report,  but  are  owned 
by  the  parties  mentioned  in  Paragraph  Third.  The  title 
of  the  said  tenants  in  common  to  said  forty-nine  and  one- 
half  feet  arises  from  the  following  facts:  The  boundary 
line  between  the  beach  lots  described  in  the  preceding 
paragraph  and  the  beach  lot  adjoining  on  the  West  was 
not  marked  by  any  actual  land  marks  within  the  knowl- 
edge of  persons  now  Uving  except  as  herein  set  forth,  and 
the  exact  location  of  the  said  Ime  was  imknown  to  the 
owners  of  the  said  several  beach  lots.  The  tract  adjoin- 
ing the  said  lots  Four  and  Five  on  the  West  was  in  the 
year  1882  owned  in  fee  by  one  Mary  de  Rose  Tilgham, 
who  was  the  owner  and  in  occupation  thereof  imtil  October 
16th,  1889,  when  it  was  conveyed  by  her  to  the  Arveme 
Improvement  Company.  A  fence  was  erected  by  said 
Mary  de  Rose  Tilgham  with  the  knowledge  and  consent 
of  and  by  agreement  with  the  owners  of  said  Lots  Four  and 
Five  of  the  Second  Division  of  the  beach  in  or  about 
the  year  1882,  as  a  boundary  fence  between  the  two 
tracts,  and  it  has  been  mamtained  ever  since  as  a  boundary 
fence.  The  said  fence  was  erected  one  hundred  feet  East 
of  the  Easterly  side  of  Storm  Avenue  and  extended  from 
the  Boulevard  and  from  a  point  at  or  near  the  Atlantic 
Ocean.  The  said  line  was  adopted  by  the  owners  of  the 
said  two  tracts  and  by  all  persons  having  or  claiming  any 
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interest  therein  as  the  correct  boundary  Une  between  the 
same,  and  by  said  agreement  said  line  was  accepted  as  a 
practical  location  of  the  west  line  of  the  tract  sought  to 
be  partitioned,  and  as  the  West  line  of  said  Lot  Four  of 
the  Second  Division  of  the  Beach  as  set  forth  in  said 
report. 

Sixth:  In  the  year  1809  the  premises  first  above 
described,  together  with  other  premises  on  Rockaway 
Beach,  were  owned  in  fee  simple  absolute  by  Thomas  and 
Rachael  Bannister  and  certain  other  persons,  all  of  whom 
were  parties  to  the  partition  suit  of  John  Comwell  against 
William  Comwell  and  others  brought  in  the  Court  of 
Common  Pleas,  Queens  County,  New  York,  in  which 
Commissioners  were  duly  appointed  and  made  their 
report  dividing  said  premises  among  the  persons  entitled 
thereto.  The  said  Commissioners'  report  was  duly  filed 
in  the  office  of  the  Clerk  of  the  Coimty  of  Queens,  June 
6th,  1909,  and  judgment  made  and  entered  therein  on 
said  date.  Said  suit  and  said  Commissioners'  report  is 
the  common  source  of  title  upon  Rockaway  Beach,  in- 
cluding the  first  above  described. 

Seventh:  In  and  by  the  said  Commissioners'  report 
in  the  said  suit  of  John  Comwell  against  WiUiam  Comwell 
and  others  said  Lots  Four  and  Five  of  the  second  division 
of  the  Beach  were  set  apart  to  Thomas  Bannister,  in  the 
right  of  his  wife,  Rachael  Bannister,  by  the  description 
set  forth  in  Paragraph  Fourth  of  this  Complaint,  and  said 
report  was  duly  confirmed  by  the  court  by  judgment 
rendered  as  above  set  forth. 

Eighth:  The  said  Thomas  Bannister  and  Rachael 
Bannister  both  died  intestate  at  Far  Rockaway,  Queens 
County,  New  York,  in  or  about  the  year  1812,  being  at 
the  time  of  their  deaths  residents  of  the  County  of  Queens 
and  leaving  them  surviving  as  their  only  heirs  at  law  three 
children,  two  sons  and  one  daughter,  to  wit:  Josiah  M. 
Bannister,  Samuel  Bannister  and  AUce  Hermiona  Pelham 
Bannister. 
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Ninth:  The  said  Samuel  Bannister  died  at  sea,  intes- 
tate, unmarried  and  without  issue  him  surviving,  and 
leaving  his  brother  and  sister  his  sole  heir  at  law. 

Tenth  :  The  said  Josiah  Bannister  died  in  the  town  of 
Hempstead,  Queens  County,  New  York,  on  the  8th  day 
of  October,  1833,  leaving  a  last  will  and  testament  bearing 
date  the  7th  day  of  September,  1833,  which  was  duly 
proved  and  admitted  to  probate  as  a  will  of  real  and 
personal  estate  by  the  Surrogate  of  Queens  County  on 
November  18th,  1833,  and  by  the  said  last  will  and  testa- 
ment he  directed  his  executors  therein  named  to  sell  his 
real  and  personal  estate  and,  after  payment  of  his  debts  and 
the  expenses  of  settling  his  said  estate,  to  pay  the  remain- 
der to  his  wife,  Cornelia  Bannister,  for  her  support,  and  to 
educate  her  children,  and  he  named  his  friends  John  Hew- 
lett and  Henry  Hewlett  to  be  executors  of  the  said  will. 

Eleventh:  The  said  Josiah  M.  Bannister  left  him 
surviving  his  widow  Cornelia  Bannister,  and  his  children, 
Mary  Bannister  and  Alice  Bannister,  Martin  Bannister, 
Jane  Bannister,  Samuel  Bannister,  Charles  Bannister, 
John  Bannister,  Thomas  Bannister  and  Frances  Ellen 
Bannister  his  sole  heirs  at  law.  No  conveyance  was  ever 
made  by  his  executors. 

Twelfth:  The  said  Josiah  M.  Bannister  was,  at  the 
time  of  his  death,  seized  in  fee  simple  of  an  equal  imdivided 
one-half  of  the  said  lots  Four  and  Five  hereinbefore  de- 
scribed, and  his  sister,  Alice  Hermione  Pelham  Bannister, 
was  seized  in  fee  simple  of  the  other  equal  undivided  one- 
half  of  the  said  premises. 

Thirteenth  :  Thereafter  Cornelia  Bannister,  the  widow 
of  the  above  named  Josiah  M.  Bannister,  died  at  the  town 
of  Hempstead,  Queens  County,  on  the  8th  day  of  Decem- 
ber, 1834,  leaving  a  last  will  and  testament  bearing  date 
the  3d  day  of  December,  1834,  which  was  duly  proved 
and  admitted  to  probate  as  a  will  of  real  and  personal 
estate  by  the  Surrogate  of  Queens  County  on  the  17th 
day  of  January,  1835. 
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Fourteenth:  The  will  of  the  said  Cornelia  Bannister, 
after  directing  payment  of  her  debts  and  funeral  expenses 
and  making  certain  specific  bequests  to  her  two  daughters, 
provides  as  follows : 

*'All  the  remainder  of  my  real  and  personal  estate 
excepting  my  clothing  I  order  to  be  sold  by  my  executors 
hereafter  named  at  public  vendue  or  other  ways,  as  they 
may  deem  proper,  and  the  money  arising  from  such  sale 
or  sales,  after  paying  my  just  debts  and  funeral  charges, 
I  order  my  Executors  to  put  the  same  at  interest  with 
security  and  to  apply  the  interest  towards  the  support  of 
my  children,  and  if  the  interest  is  not  in  the  opinion  of 
my  executors  sufficient  for  the  support  of  my  children, 
then  I  order  my  executors  to  expend  as  much  of  the  prin- 
cipal for  the  support  of  my  said  children  as  they  may 
deem  necessary  until  my  youngest  child  arrives  to  lawful 
age,  and  after  my  youngest  child  arrives  to  lawful  age, 
I  give  and  bequeath  all  that  remaineth  of  my  estate,  if 
any  there  be,  equally  between  my  children,  namely,  Mary 
Bannister,  Alice  Bannister,  Martin  Bannister,  Jane  Ban- 
nister, Samuel  Bannister,  Charles  Bannister,  John  Bannis- 
ter and  Thomas  Bannister,  and  their  shares  to  be  equal 
and  alike  and  this  I  give  to  them  and  their  heirs  and 
assigns  forever." 

Fifteenth:  The  said  ComeUa  Bannister  died  seized 
of  the  premises  hereinbefore  described  of  which  her  hus- 
band, Josiah  M.  Bannister,  was  seized  at  the  time  of  his 
death  as  hereinbefore  set  forth,  her  title  to  the  same  being 
derived  through  the  will  of  her  said  husband,  Josiah  M. 
Bannister. 

Sixteenth:  Said  ComeUa  Bannister  left  her  surviving, 
the  following  named  children,  her  only  heirs  at  law: 
Mary  Bannister,  AUce  Bannister,  Martin  Bannister, 
Jane  Bannister,  Samuel  Bannister,  Charles  Bannister, 
John  Bannister,  Thomas  Bannister  and  Frances  Ellen 
Bannister. 

Seventeenth:  Harriet  Watts  and  George  Watts  were 
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named  as  Executors  in  said  last  will  and  testament  of 
Cornelia  Bannister,  deceased,  and  duly  qualified  as  such, 
and  letters  testamentary  were  issued  by  the  Surrogate  of 
Queens  County  on  January  17th,  1835. 

Eighteenth:  The  said  executors  at  no  time  sold  or 
disposed  of  any  of  the  real  estate  of  which  the  said  Cor- 
nelia Bannister  died  seized. 

Nineteenth  :  The  said  Jane  Bannister  died  immarried 
and  intestate  in  the  Town  of  Hempstead,  Queens  County, 
New  York,  on  the  10th  day  of  April,  1837,  being  at  the 
time  of  her  death  a  resident  of  said  town,  and  leaving  her 
surviving  as  her  only  heirs  at  law  her  brothers  and  sisters 
above  named. 

Twentieth:  The  said  Mary  Bannister  died  unmarried 
and  intestate  on  the  20th  day  of  April,  1837,  being  at  the 
time  of  her  death  a  resident  of  said  Town  of  Hempstead, 
and  leaving  her  surviving  as  her  only  heirs  at  law  her 
surviving  brothers  and  sisters  hereinbefore  named. 

Twenty-first:  The  said  Martin  Bannister  died  un- 
married and  intestate  on  the  3d  day  of  July,  1843,  being 
at  the  time  of  his  death  a  resident  of  the  said  town  of 
Hempstead,  and  leaving  him  siirviving  as  his  only  heirs 
at  law  his  surviving  brothers  and  sisters  hereinbefore 
named. 

Twenty-second:  Said  Samuel  Bannister  died  un- 
married and  intestate  in  the  month  of  September,  1843, 
being  at  the  time  of  his  death  a  resident  of  the  said  Town 
of  Hempstead,  leaving  as  his  only  heirs  at  law  his  surviv- 
ing brothers  and  sisters  hereinbefore  named. 

Twenty-third  :  Said  Charles  Bannister  died  unmarried 
and  intestate  in  the  month  of  January,  1846,  being  at  the 
time  of  his  death  a  resident  of  the  said  Town  of  Hemp- 
stead, leaving  as  his  only  heirs  at  law  his  surviving  broth- 
ers and  sisters  hereinbefore  named. 

Twenty-fourth:  The  said  John  Bannister  died  intes- 
tate on  the  3rd  day  of  November,  1849,  being  at  the  time 
of  his  death  a  resident  of  the  Town  of  Hempstead,  afore- 
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said,  leaving  him  surviving  as  his  only  heirs  at  law  his 
surviviQg  sisters  Alice  and  Frances  Ellen  Bannister,  and 
his  brother  Thomas  Bannister  hereinbefore  named. 

TwENTY-piPTH :  Said  Thomas  Bannister  died  rni- 
married  and  intestate  in  the  month  of  March,  1850,  being 
at  the  time  of  his  death  a  resident  of  the  Town  of  Hemp- 
stead, aforesaid,  leaving  him  surviving  as  his  only  heirs  at 
law  his  two  sisters,  Alice  and  Frances  Ellen  Bannister, 
hereinbefore  named. 

Twenty-sixth:  Neither  the  said  Mary  Bannister  nor 
the  said  Jane  Bannister,  Martin  Bannister,  Samuel  Ban- 
nister, Charles  Bannister,  John  Bannister  or  Thomas 
Bannister  were  ever  married. 

Twenty-seventh:  The  said  Alice  Bannister  after  the 
death  of  her  father  and  mother,  the  said  Josiah  M.  and 
Cornelia  Bannister,  married  one  Alfred  Smith  who  has 
died  since  and  thereafter  she  died  intestate,  on  the  10th 
day  of  February,  1851,  leaving  her  surviving  the  plaintiff, 
Cornelia  Kellum,  her  only  child  and  sole  heir  at  law. 

Twenty-eighth:  The  said  Frances  Ellen  Bannister, 
after  the  death  of  her  father  and  mother,  the  said  Josiah 
M.  and  Cornelia  Bannister,  married  one  Edward  L.  Corr, 
who  has  since  died,  and  thereafter  she  died  intestate  on 
or  about  the  28th  day  of  August,  1857,  leaving  her  sur- 
viving and  only  child,  her  sole  heir  at  law,  the  defendant 
Alice  J.  Corr,  who  is  unmarried,  and  no  other  de- 
scendants. 

Twenty-ninth:  The  said  Alice  Hermione  Pelham 
Bannister,  daughter  of  Thomas  and  Rachael  Bannister, 
married  one  WiUiam  McNeil  and  subsequently  died 
intestate  on  the  28th  day  of  December,  1823,  being  at 
the  time  of  her  death  a  resident  of  the  town  of  Hemp- 
stead aforesaid,  and  seized  of  an  equal  undivided  one- 
half  of  the  premises  hereinbefore  described,  and  leaving 
her  surviving  Alice  Brower  (formerly  McNeil),  Samuel 
McNeil,  Archibald  McNeil  and  Charles  McNeil,  her  only 
children  and  heirs  at  law.    The  said  William  McNeil,  the 
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husband  of  Alice  H.  P.  McNeil,  died  prior  to  the  decease 
of  his  said  wife. 

Thirtieth:  Thereafter,  on  or  about  May  1st,  1886, 
the  said  Alice  Brower,  formerly  McNeil,  Samuel  McNeil, 
Archibald  McNeil  and  Hannah  his  wife,  sold  and  conveyed 
all  their  right,  title  and  interest  in  and  to  the  land  here- 
inbefore mentioned  to  their  brother,  the  said  Charles 
McNeil,  by  deed,  dated  May  1st,  1886,  and  recorded  in 
the  Queens  County  Clerk's  ofl5ce  in  Liber  767  of  Deeds, 
page  460,  on  February  13th,  1889. 

Thirty-first:  Thereafter  the  defendant,  Charles  Mc- 
Neil, being  then  unmarried,  on  or  about  the  18th  day  of 
May,  1887,  sold  and  conveyed  all  his  right,  title  and  in- 
terest in  and  to  the  lands  described  m  the  complamt  herein 
to  one  Emerson  W.  Perry,  by  deed  dated  May  18th, 
1887,  and  recorded  in  the  Queens  Coimty  Clerk's  office, 
in  Liber  796  of  Deeds,  page  373,  on  October  18th, 
1889. 

Thirty-second:  Thereafter,  on  or  about  December  23d, 
1890,  the  said  Emerson  W.  Perry,  being  then  unmarried, 
by  deed  dated  on  said  day,  conveyed  his  interest  in 
said  premises  to  one  Florence  G.  Vernon.  Said  deed 
was  duly  recorded  in  said  Clerk's  Office  in  Liber  857  of 
Conveyances,  page  321,  on  February  11th,  1891. 

Thirty-third:  The  said  Florence  G.  Vernon,  on  or 
about  January  29th,  1891,  executed  a  mortgage  of  her 
interest  in  said  premises  to  one  Reuben  Ross  to  secure 
payment  of  the  sum  of  $4,000,  which  mortgage  was  duly 
recorded  in  said  Clerk's  office  on  January  30th,  1891, 
in  Liber  566  of  Mortgages  at  page  156.  Said  mortgage 
was  thereafter  assigned  by  sundry  mesne  assignments  to 
the  defendant  Ralph  G.  Packard  and  was  foreclosed  by 
him  in  the  suit  of  Ralph  G.  Packard  against  Florence  G. 
Vernon  and  others,  and  judgment  was  rendered  therein 
by  the  Supreme  Coini:,  Queens  County,  on  July  5th,  1895, 
adjudging  the  sum  of  five  thousand  one  hundred  and 
thirty-three  dollars  and  twenty-four  cents  to  be  due 
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thereon  for  principal  and  interest,  and  two  hundred  and 
seventy-eight  dollars  and  thirty-three  cents  for  costs,  but 
no  sale  was  had  thereunder,  and  there  still  remains  due 
on  said  judgment  five  thousand  four  hundred  and  eleven 
dollars  and  fifty-seven  cents  and  interest  thereon  at  six 
per  cent  per  annum  from  July  5th,  1895,  and  said  judg- 
ment and  the  interest  thereon  are  liens  upon  the  share  of 
said  Florence  G.  Vernon  and  her  successors  in  said  prem- 
ises. 

TmRTY-FOURTH :  The  said  Florence  G.  Vernon  there- 
after on  or  about  July  28th,  1891,  executed  another 
mortgage  of  her  interest  in  said  premises  to  Reuben  Ross 
to  secure  payment  of  the  sum  of  eleven  thousand  five 
hundred  dollars,  which  mortgage  was  dated  on  said  day 
and  recorded  in  said  Clerk's  office  on  August  3d,  1891, 
in  liber  582  of  mortgages,  page  294.  Said  mortgage  was 
thereafter  assigned  by  sundry  mesne  assignments  to 
Harriet  L.  Packard  and  foreclosed  by  her  in  the  suit  of 
Harriet  L.  Packard  against  Florence  G.  Vernon  and 
others,  and  that  judgment  was  duly  rendered  thereon 
in  the  Supreme  Court,  Queens  County,  on  July  5th,  1895, 
adjudging  the  sum  of  twelve  thousand  four  hundred  and 
forty-nine  dollars  and  eighty-seven  cents  to  be  due  for 
principal  and  interest,  and  three  hundred  and  fifty-six 
dollars  for  costs,  and  directmg  a  sale  of  said  premises 
imder  the  direction  of  Albert  W.  Seaman,  Referee.  There- 
after on  May  29,  1900,  the  said  premises  were  sold  under 
the  direction  of  said  referee  and  were  purchased  at  said 
sale  by  one  Adah  P.  Vemam  and  a  deed  executed  by  said 
referee  to  said  Adah  P.  Vemam,  which  deed  was  dated 
May  29th,  1900,  and  recorded  in  said  Clerk's  office  on 
June  15th,  1900,  in  Liber  1237  of  Conveyances,  page  58. 
By  said  sale  and  proceedings  the  title  to  a  half  interest  in 
said  premises  was  duly  vested  in  said  Adah  P.  Vemam, 
subject  to  the  mortgage  and  judgment  of  foreclosure  set 
forth  in  paragraph  thirty-three  of  this  complaint. 

Thibty-fifth  :  Upon  the  delivery  of  said  conveyance, 
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and  on  or  about  the  said  twenty-ninth  day  of  May,  1900, 
the  said  Adah  P.  Vemam  executed  a  mortgage  of  her 
interest  in  said  premises  to  the  defendant,  Harriet  L. 
Packard,  to  secure  payment  of  the  sum  of  fourteen 
thousand  eight  hundred  and  seven  dollars  and  sixty-five 
cents,  with  interest  at  the  rate  of  five  per  cent  per  annum, 
which  mortgage  was  dated  on  said  day  and  was  recorded 
in  said  Clerk's  office  on  June  15th,  1900,  in  Liber  827  of 
Mortgages,  page  444.  No  interest  has  been  paid  on  said 
mortgage  and  no  part  of  the  principal,  and  there  is  now 
due  upon  said  mortgage  the  said  principal  sum  and  inter- 
est, and  the  same  is  a  Uen  on  the  share  of  said  Adah  P. 
Vemam  and  her  successors  in  said  premises. 

Thirty-sixth:  Thereafter,  on  or  about  November  23, 
1905,  the  said  Adah  P.  Vemam  conveyed  all  her  interest 
in  said  premises  to  the  defendant,  the  New  York  City 
Water  Front  Company,  by  deed  dated  on  said  day  and 
recorded  in  said  Clerk's  office  on  December  28,  1905, 
in  Liber  1481  of  Conveyances,  page  302,  and  the  New 
York  City  Water  Front  Company  is  now  the  owner  of 
said  half  interest,  subject  to  the  mortgages  set  forth  in 
paragraphs  thirty-three  and  thirty-five  which  are  a  lien 
on  said  half  interest. 

Thirty-seventh:  The  said  New  York  City  Water 
Front  Company  and  the  said  Cornelia  Kellum  and  Alice  J. 
Corr  are  seized  in  fee  simple  as  tenants  in  common  of 
imdivided  shares  in  the  premises  first  above  described, 
as  follows:  The  New  York  City  Water  Front  Company 
of  one  imdivided  half  thereof,  the  said  Cornelia  Kellum 
of  one  imdivided  quarter  thereof  and  the  said  Alice  J. 
Corr  of  another  undivided  quarter  thereof. 

Thirty-eight:  The  defendant,  Ralph  G.  Packard, 
has  a  lien  upon  the  share  of  the  defendant  the  New  York 
City  Water  Front  Company  for  the  sum  of  five  thousand 
four  hundred  and  eleven  dollars  and  fifty-eeven  cents 
($5,411.57),  with  interest  thereon  at  the  rate  of  6%  per 
annum  from  July  5th,  1895,  by  virtue  of  the  mortgage 
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made  on  the  said  share  by  Florence  G.  Vemon  as  afore- 
said and  the  judgment  thereon. 

Thirty-ninth:  The  defendant,  Harriet  L.  Packard, 
has  a  lien  upon  the  share  of  the  defendant,  the  New  York 
City  Water  Front  Company,  for  the  sum  of  fourteen 
thousand  eight  hundred  and  seven  dollars  and  sixty-five 
cents  ($14,807.65),  with  interest  thereon  at  the  rate  of 
5%  per  annum  from  the  29th  day  of  May,  1900,  subject, 
however,  to  the  prior  claim  of  the  defendant,  Ralph  G. 
Packard,  as  set  forth  in  the  preceding  paragraph. 

Fortieth:  The  plaintiff  and  the  defendants  own  no 
other  real  estate  as  tenants  in  common  and  are  of  full  age. 

Forty-first:  There  are  no  general  specific  liens  or 
encumbrances  upon  said  property  or  upon  any  of  the 
imdivided  shares  in  said  premises  of  any  of  the  parties 
hereto  except  as  hereinbefore  set  forth  and  except  such 
taxes  as  may  be  due  and  unpaid  thereon. 

Forty-second:  The  defendant,  the  Mission  of  the 
Immaculate  Virgin  for  the  Protection  of  Homeless  and 
Destitute  Children,  lays  claim  to  some  interest  in  the 
said  premises,  the  precise  nature  and  extent  of  which  is 
unknown  to  the  plaintiff,  but  which,  as  far  as  known  to 
the  plaintiff,  is  as  follows:  Said  defendant  has  heretofore 
entered  upon  and  is  in  possession  of  a  portion  of  the 
premises  first  above  described,  namely,  that  portion 
thereof  which  lies  South  of  the  Boulevard  and  West  of 
the  Easterly  forty-nine  and  a  half  feet  of  said  premises, 
and  has  erected  a  building  thereon,  clauning  to  be  the 
owner  thereof  in  fee,  and  has  excluded  the  plaintiff  and 
her  co-tenants  from  possession  thereof,  founding  its  claim 
upon  an  alleged  grant  of  premises  known  and  described 
as  lots  number  Four  and  Five  of  the  Second  Division  of 
the  Beach  made  or  purporting  to  be  made  to  it  by  one 
Charles  Donohue,  dated  January  6th,  1881,  and  recorded 
in  said  Clerk's  office  on  January  10th,  1881,  in  Liber  570 
of  Conveyances^  page  276.  Under  and  by  virtue  of 
said  alleged  conveyance  and  by  reason  of  certain  alleged 
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acts  of  occupancy  of  said  Charles  Donohue,  said  defendant 
claims  to  be  the  owner  in  fee  of  lots  Four  and  Five  of  the 
Second  Division  of  the  Beach  as  set  forth  in  the  Commis- 
sioners' Report  in  the  partition  suit  of  John  Comwell 
against  William  Comwell  and  others,  filed  June  6,  1809, 
and  has  wrongfully  and  without  right  entered  upon  the 
premises  above  described  and  has  excluded  the  plaintiff 
and  her  co-tenants  and  is  now  excluding  said  plaintiff 
and  her  co-tenants  from  possession  of  the  portion  herein 
above  referred  to;  said  claim  of  said  defendant  is,  as 
plaintiff  is  informed  and  believes,  unsubstantial,  invalid 
and  void  and  without  right  as  against  the  plaintiff  and 
her  co-tenants,  the  New  York  City  Water  Front  Company 
and  Alice  J.  Corr,  and  against  the  defendant  Ralph  G. 
Packard  and  Harriet  L.  Packard;  but  said  defendant 
the  Mission  of  the  Immaculate  Virgin  for  the  Protection 
of  Homeless  and  Destitute  Children,  is  made  a  party  to 
this  action  to  the  end  that  there  may  be  in  this  action 
a  complete  determination  of  the  rights  of  the  parties  to 
this  action  in  the  premises  sought  to  be  partitioned, 
and  in  order  to  avoid  a  multiplicity  of  actions,  and  be- 
cause the  said  claim  and  said  possession  constitute  a 
cloud  on  the  title  to  the  said  premises  or  to  some  part 
thereof,  and  it  is  impossible  to  determine  what  should 
be  the  basis  or  division  or  partition  between  the  plaintiff 
and  its  co-tenants  imtil  it  shall  be  ascertained  what 
part,  if  any,  of  the  premises  in  question  belongs  for  any 
reason  to  the  aforesaid  defendant,  claiming  the  same, 
as  the  plaintiff  alleges,  without  right,  or  until  it  shall  be 
determined  that  the  said  defendant  has  no  title  to  or 
interest  in  any  of  said  premises,  and  because  a  partition 
of  said  premises  cannot  be  made  effectual  and  complete 
until  said  claim  be  determined. 
Wherefore,  the  plaintiff  demands  judgment: 
First:  That  it  be  adjudged  and  decreed  that  the 
plaintiff  and  the  defendants  Alice  J.  Corr  and  the  New 
York  City  Water  Front  Company  are  the  owners  of 
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and  seized  in  fee  of  the  premises  known  as  Lots  Four  and 
Five  of  the  Second  Division  of  the  Beach^  as  set  forth 
m  the  Commissioners'  Report  in  the  suit  of  John  Comwell 
against  William  Comwell  and  others,  filed  in  the  office 
of  the  Clerk  of  the  County  of  Queens  on  June  15th,  1809, 
and  of  all  the  premises  described  in  paragraph  three  of 
this  complaint. 

Second:  That  it  be  adjudged  and  decreed  that  the 
correct  boimdaries  of  the  premises  of  which  the  said 
co-tenants  are  seized  are  as  sj^t  forth  in  paragraph  third 
of  this  complaint. 

Third:  That  partition  of  the  said  premises  be  made 
according  to  law  and  the  course  and  practice  of  this 
court  among  the  several  parties  entitled  thereto  and 
according  to  their  respective  estates  in  the  said  premises 
as  above  set  forth,  and  that  if  it  should  be  found  impracti- 
cable to  make  an  actual  partition  thereof,  or  in  case  it 
shall  appear  that  an  actual  partition  of  said  land  or  any 
part  thereof  cannot  be  made  without  prejudice  to  the 
owners  thereof,  then  that  the  same  or  such  part  thereof 
in  respect  of  which  actual  partition  or  division  shall  be 
found  or  ascertained  to  be  impracticable  or  prejudicial 
to  the  owners  thereof  may  be  sold  and  the  proceeds  of 
the  sale  thereof  divided  among  the  several  parties  en- 
titled thereto  according  to  their  respective  rights  to  and 
interest  in  the  same. 

Fourth:  That  the  lien,  if  any,  of  the  defendants 
Ralph  G.  Packard  and  Harriet  L.  Packard,  under  the 
mortgages  held  by  them  and  mentioned  and  referred  to 
in  this  complaint  upon  the  share  or  interest  of  the  de- 
fendant, the  New  York  City  Water  Front  Company,  be 
ascertained;  and  that  said  lien  and  the  said  mortgages 
be  adjudged  and  decreed  to  be  a  lien  only  upon  such  part 
of  said  premises  as  shall  be  set  apart  in  severalty  to  the 
said  New  York  City  Water  Front  Company. 

Fifth:  That  it  be  adjudged  and  decreed  that  none 
of  the  defendants  in  this  action,  except  the  defendants, 
•   10 
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the  New  York  City  Water  Front  Company,  Cornelia 
Kellnm,  Alice  J.  Corr,  and  the  defendants  Ralph  G. 
Packard  and  Harriet  L.  Packard,  have  any  interest  in 
or  lien  upon  the  title  to  the  premises  herein  set  forth  and 
sought  to  be  partitioned  or  of  any  part  thereof. 

Sixth  :  That  the  defendant,  the  Mission  of  the  Immac- 
ulate Virgin  for  the  Protection  of  Homeless  and  Destitute 
Children,  be  excluded  from  the  possession  of  any  portion 
of  said  premises  and  that  the  plaintiffs  and  their  co-tenants 
or  those  of  them  to  whom  the  said  premises  now  occupied 
by  said  Mission  of  the  Immaculate  Vu*gin  for  the  Pro- 
tection of  Homeless  and  Destitute  Children  shall  be  al- 
loted  in  severalty  and  shall  be  put  in  possession  thereof, 
and  that  it  be  adjudged  and  decreed  that  its  claim  to  the 
premises  described  in  the  complaint  is  null  and  void 
and  without  right  and  that  it  has  no  mterest  m  or  title 
to  any  portion  of  said  premises. 

Seventh:  That  the  plaintiff  may  have  such  other 
or  further  relief,  or  both,  as  the  nature  of  the  case  may 
require,  and  as  shall  be  agreeable  to  equity  and  good 
conscience,  together  with  the  costs  and  expenses  of  this 
action.* 

Charles  S.  Notes, 
Attorney  for  plaintiff, 
198  Broadway, 
Borough  of  Manhattan, 
City  of  New  York. 

[VenJUujiion.] 

^  For  fonn  of  complaint  in  partition,  depending  upon  the  con- 
struction of  a  will,  from  Van  Norden  Trust  Co.  v.  (yDonohuey  122 
App.  Div.  51;  106  Supp.  908,  see  2  Bradbury's  Forms  of  Pleading, 
p.  1797;  where  title  was  acquired  by  descent,  from  Fries  v.  Osbom, 
190  N.  Y.  35,  see  2  Bradbury's  Forms  of  Pleading,  p.  1809;  where 
title  depended  upon  the  validity  of  a  divorce,  from  Olmsted  v.  Olmsted, 
190  N.  Y.  458,  see  2  Bradbury's  Forms  ci  Pleading,  p.  1813;  with  a 
demand  that  a  lease  executed  by  one  of  the  tenants  in  conmion  be 
set  aside,  from  Adams  v.  Bristol,  187  N.  Y.  547,  see  2  Bradbury's 
Forms  of  Pleading,  p.  1816. 


Note  on  Partition 


147 


Complaint 


Form  No.  14 

Complaint  ^ 

County  Court,  Queens  County. 

Herbert  W.  Cramp, 

Plaintiflf , " 
against 
Chester  A.  Dady  and  Loretta  T. 
Dady,  his  wife,  Laura  Miles,  Alice 
A.  Davis,  James  A.  Munroe  and 
Annie  Munroe,  his  wife,  George 
S.  Munroe  and  Alletta  Munroe, 
his  wife,  Alfred  A.  Mxmroe  and  his 
wife,  Antoinette  Rooney,  Clara 
Augusta  Segur,  Greorgiana  H. 
Comwell,  Leonora  Hendrick- 
son  Fowler,  Benjamin  Bedell, 
William  Belknapp,  Fannie  Be- 
dell Sayville,  Lillie  Farrell,  Mary 
Ann  Wright,  Harriet  L.  Brown, 
Adrianna  B.  Basson,  Richard 
H.  Howard,  and  Annie  How- 
ard, his  wife,  J.  Edgar  Howard, 
individually  and  as  Adminis- 
trator of  the  goods,  chattels  and 
credits  of  Mary  A.  Anselm,  de- 
ceased, and  Maria  Howard,  his 
wife,  William  A.  Howard  and 
Agnes  Howard,  his  wife,  Ella  F. 
Davis,  Jennie  I.  Anselm,  Richard 
Herbert  Anselm,  Grace  Marion 
Anselm,  Max  Anselm,  People's 
Trust  Company,  John  B.  Sne- 
deker,  as  sole  surviving  executor 
of  John  Drew,  deceased, 

Defendants. 


» Prom  Cramp  v.  Dady,  208  N.  Y.  599;  aflf'g  without  opinion  152 
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The  plaintiflf  above  named,  by  Wyckoff,  Clarke  & 
Frost,  his  attorneys,  respectfully  shows  unto  this  Court, 
upon  information  and  belief,  as  follows: 

First:  That  Nathaniel  Remsen  heretofore,  and  on 
or  about  the  23d  day  of  January,  1853,  was  seized  in 
fee  simple  absolute  and  possessed  of  certain  property 
situate  at  Oldfield's  Neck  (now  known  as  Aqueduct  or 
Jamaica  South)  in  the  County  of  Queens,  City  and  State 
of  New  York;  that  the  said  Nathaniel  Remsen  there- 
after, and  on  or  about  the  23d  day  of  January,  1853,  at 
Jamaica,  Queens  County,  New  York,  died  leaving  a 
last  will  and  testament  by  which  he  left  a  life  interest 
in  said  property  to  his  wife  Amelia  Remsen,  and  from 
and  after  the  decease  or  marriage  of  his  said  wife,  to  his 
two  daughters,  Rachel  Munroe  and  Phebe  Hendrickson, 
the  use  of  said  real  property  for  and  during  the  term  of 
their  natural  lives  and  for  and  after  the  decease  of  said 
Rachel  Munroe  and  Phebe  Hendrickson,  or  either  of  them 
in  fee  to  the  children  of  said  Rachel  Munroe  and  Phebe 
Hendrickson,  by  their  then  husbands,  one  equal  undivided 
one-half  to  the  children  of  each  of  said  daughters.  A  more 
particular  description  of  said  real  property  is  as  follows: 

All  that  certain  piece  or  parcel  of  land,  situate,  lying 
and  being  at  Oldfield's  Neck  (now  known  as  Aqueduct 
or  Jamaica  South)  in  the  County  of  Queens,  City  and 
State  of  New  York,  bounded  and  described  as  follows: 
Bounded  north  by  road  leading  from  a  bam  now  or  for- 
merly of  said  premises  to  Bennett's  Island ;  boimded  west 
by  land  and  meadow  formerly  owned  by  Bamet  Bennett; 
bounded  south  by  a  ditch  adjoining  meadow  land  now 
or  formerly  of  Nicholas  Ryder;  bounded  east  and  north- 
east by  Hawtree  Creek  and  land  and  meadow  now  or 
formerly  of  Maria  Leff erts ;  containing  within  said  boimds 
Fourteen  (14)  acres,  more  or  less. 

App.  Div.  937;  137  Supp.  1116,  no  opinion.  For  judgment  in 
this  case,  see  post,  page  201.  For  interlocutory  judgment,  post, 
page  204. 
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Excepting  and  reserving  therefrom  so  much  of  said 
premises  as  was  conveyed  by  William  J.  Howard  and 
wife  to  Anton  Rennenberg  by  deed  dated  April  7,  1905, 
and  recorded  in  the  oflSice  of  the  Clerk  of  the  County  of 
Queens  on  April  20,  1905. 

Second:  That  the  said  Nathaniel  Remsen  left  sur- 
viving him  his  said  widow,  Ameha  Remsen,  and  as  his 
only  heirs  at  law  and  next  of  kin  he  left  his  two  said 
children,  Rachel  Munroe  and  Phebe  Hendrickson.  That 
said  decedent  left  a  will  which  was  admitted  to  probate 
on  the  10th  day  of  February,  1853,  by  the  Surrogate 
of  the  Coimty  of  Queens;  that  letters  testamentary 
were  issued  to  John  C.  Stoothoff,  who  has  since  died, 
and  that  no  administrator  of  said  decedent's  estate  has 
been  appointed. 

Third:  That  the  said  Amelia  Remsen,  the  widow  of 
said  decedent,  died  on  or  about  the  13th  day  of  November, 
1865.  That  at  the  time  of  the  death  of  said  Nathaniel 
Remsen  said  Rachel  Remsen  has  had  issue  by  her  then 
present  husband,  and  Uving  at  the  time  of  the  decease 
of  said  Nathaniel  Remsen,  seven  children,  to  wit:  Par- 
melia  Howard,  wife  of  William  Van  Brunt  Howard, 
Leander  Mimroe,  Charles  Munroe,  Alice  A.  Davis, 
James  A.  Mimroe,  George  S.  Munroe,  Alfred  A.  Munroe, 
and  no  other  issue,  and  no  children  were  bom  subsequent 
to  the  decease  of  said  Nathaniel  Remsen. 

Fourth:  That  said  Phebe  Hendrickson  and  her  hus- 
band were  living  at  the  time  of  the  .death  of  said  Nathan- 
iel Remsen,  and  has  had  issue  by  her  then  present  husband, 
and  living  at  the  time  of  the  death  of  said  testator,  and 
bom  subsequent  to  his  decease,  five  children,  to  wit: 
Mary  Ann  Bedell,  Antoinette  Rooney,  Clara  Augusta 
Hendrickson  (now  Clara  August  Segur)  Georgiana  Hend- 
rickson (now  Georgiana  H.  Comwell)  and  Leonara 
Hendrickson  (now  Leonara  Hendrickson  Fowler). 

Fifth:  That  Charles  H.  Munroe  died  intestate  and 
unmarried  on  the  6th  day  of  May,  1872,  at  and  a  resident 
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of  Jamaica  South,  Queens  County,  New  York.  That 
Charles  H.  Munroe  left  hun  surviving  no  parent,  but  left 
as  his  only  heirs  at  law  and  next  of  kin  said  Alice  A. 
Davis,  James  A.  Munroe,  George  S.  Munroe,  Alfred  A. 
Munroe,  Leander  Munroe  and  Parmelia  M.  Howard. 
That  no  letters  of  administration  of  the  estate  of  Charles 
H.  Munroe  were  ever  issued. 

Sixth:  That  said  Leander  Munroe  died  intestate  and 
unmarried  on  or  about  the  13th  day  of  January,  1873,  at 
the  City  of  Omaha,  in  the  State  of  Nebraska,  where  he  then 
resided.  That  said  Leander  Munroe  left  him  surviving  no 
parent,  but  left  as  his  sole  hebs  and  next  of  kin  the  said 
Alice  A.  Davis,  Jan^es  A.  Munroe,  George  S.  Munroe, 
Alfred  A.  Munroe  and  Parmelia  M.  Howard,  That  no  ad- 
ministrator of  said  decedent's  estate  was  ever  appointed. 

Seventh:  That  said  Parmelia  M.  Howard  died  at 
and  a  resident  of  Ozone  Park,  Queens  County,  New  York, 
on  the  17th  day  of  November,  1891,  intestate,  her  hus- 
band having  predeceased  her,  leaving  no  parent  but 
leaving  as  her  sole  heirs  and  next  of  kin  Harriet  L.  Brown, 
Adrianna  B.  Basson,  Richard  H.  Howard,  J.  Edgar 
Howard,  William  A.  Howard,  Sarah  Jane  Howard,  Mary 
Alice  Anselm  and  Ella  F.  Davis.  That  said  decedent 
left  her  surviving  no  other  child  or  children  nor  any 
descendants  of  any  deceased  child  or  children,  except 
as  stated.  That  no  administrator  of  said  decedent's 
estate  was  ever  appointed. 

Eighth:  That  said  Sarah  Jane  Howard  died  intes- 
tate and  immarried  on  or  about  the  25th  day  of  May, 
1903,  at  and  a  resident  of  Ozone  Park,  Queens  County, 
New  York.  That  said  Sarah  Jane  Howard  left  her  sur- 
viving no  parent,  but  left  as  her  sole  heirs  and  next  of 
kin  her  said  surviving  brothers  and  sisters,  Harriet  L. 
Brown,  Adrianna  B.  Basson,  William  A.  Howard,  Rich- 
ard T.  Howard,  J.  Edgar  Howard,  Mary  Alice  Anselm 
and  Ella  F.  Davis.  That  no  administrator  of  the  estate 
of  said  Sarah  Jane  Howard  was  ever  appointed. 
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Ninth:  That  said  Mary  Alice  Anselm  died  intestate 
on  or  about  the  27th  day  of  November,  1905,  at  and  a 
resident  of  the  Borough  of  Brooklyn,  City  of  New  York. 
That  said  Mary  Alice  Anselm  left  her  surviving  as  her 
sole  heirs  and  next  of  kin,  Jennie  I.  Ansehn,  Richard 
Herbert  Anselm  and  Grace  Marion  Anselm.  That  de- 
ceased left  her  surviving  her  husband,  Max  Anselm. 
That  letters  of  administration  upon  said  decedent's 
estate  were  issued  to  J.  Edgar  Howard,  a  brother  of 
decedent. 

Tenth:  That  the  said  Mary  Ann  Bedell  died  intestate 
on  the  31st  day  of  October,  1901,  at  and  a  resident  of 
Valley  Stream  in  the  County  of  Nassau.  That  no  ad- 
ministrator of  her  estate  was  ever  appointed.  That  said 
decedent  left  her  surviving  no  parent,  but  left  her  hus- 
band William  Belknapp — said  decedent  having  previously 
been  married  to  one  Benjamin  Bedell,  but  whether  said 
decedent  ever  secured  a  divorce  from  said  Benjamin 
Bedell  is  unknown  to  this  plaintiff.  Said  decedent  left 
her  sm^ving  her  former  husband  Benjamin  Bedell,  and 
as  her  sole  heir  at  law  and  next  of  kin,  the  defendant 
Fannie  Bedell  Sayville,  that  decedent  left  her  surviving 
no  other  children  or  descendants  of  any  deceased  child, 
except  as  stated. 

Eleventh:  That  said  James  A.  Munroe  is  married 
and  his  wife  is  the  defendant  Annie  Munroe.  That  said 
George  S.  Munroe  is  married  and  his  wife  is  the  defendant 
AUetta  Munroe.  That  said  Alfred  A.  Munroe  is  married 
and  his  wife  is  the  defendant  Clara  Munroe.  That  said 
Richard  H.  Howard  is  married  and  his  wife  is  the  defend- 
ant Annie  Howard.  That  said  J.  Edgar  Howard  is  mar- 
ried and  his  wife  is  the  defendant  Marie  Howard.  That 
said  William  A.  Howard  is  married  and  his  wife  is  the  de- 
fendand  Agnes  Howard.  That  plaintijBf  and  defendant 
Richard  H.  Anselm  were  unmarried. 

Twelfth:  That  prior  to  his  decease  said  Nathaniel 
Remsen  and  Amelia  Remsen,  his  wife,  mortgaged  the 
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premises  described  herein,  and  proceedings  were  after- 
wards taken  in  the  Supreme  Court  to  foreclose  said  mort- 
gage and  seU  said  premises,  and  judgment  of  foreclosure 
and  sale  was  duly  made  and  entered  and  the  premises 
were,  on  June  22,  1854,  sold  to  one  John  G.  Lamberson 
and  Everett  V.  W.  Snedeker.  That  in  said  foreclosure  suit 
only  the  widow  and  the  said  two  children  of  Nathaniel 
Remsen  were  joined  as  parties  defendant.  That  by  said 
foreclosure  suit  the  rights  of  the  widow  and  the  life  ten- 
ants were  cut  off.  That  by  several  mesne  conveyances 
the  premises  were  conveyed  to  William  Van  Brunt 
Howard  and  by  said  William  Van  Brunt  Howard  and 
Parmelia  Howard,  his  wife  (one  of  the  said  children  of 
Rachel  Munroe),  to  Richard  Henry  Tucker. 

Thirteenth:  That  said  William  Van  Brunt  Howard, 
by  mortgage  dated  March  20,  1856,  acknowledged  March 
25,  1856,  and  on  March  25,  1856,  recorded  in  the  office 
of  the  Clerk  of  the  Coimty  of  Queens,  mortgaged  said 
premises  to  Everett  V.  W.  Snedeker.  That  by  assign- 
ment of  mortgage  bearing  date  May  1,  1862,  acknowl- 
edged August  27,  1862,  and  recorded  August  13,  1864, 
in  the  office  of  the  Clerk  of  the  County  of  Queens,  said 
Everett  V.  W.  Snedeker  assigned  said  mortgage  to  John 
Drew.  That  said  John  Drew  died  May  22,  1878,  leaving 
a  last  will  and  testament  by  which  he  appointed  Henry 
Drew,  John  Drew,  Jr.,  and  John  D.  Snedeker,  executors. 
That  said  will  was  admitted  to  probate  by  the  Surrogate 
of  the  County  of  Kings  on  June  11,  1878,  and  all  of  said 
executors  qualified.  That  John  D.  Snedeker,  executor, 
etc.,  is  the  sole  surviving  executor.  That  no  interest  has 
been  paid  upon  said  bond  and  mortgage  for  more  than 
forty  years  as  plaintiff  is  informed  and  beUeves,  and  that 
no  action  has  been  begun  to  foreclose  the  mortgage  or 
for  the  collection  of  any  portion  of  the  mortgage  indebted- 
ness. 

Fourteenth:  That  on  or  about  the  29th  day  of  May, 
1869,  a  suit  was  begun  for  the  partition  of  said  real  prop- 
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erty  by  said  Richard  H.  Tucker.  That  said  WiUiam  Van 
Brunt  Howard,  Parmelia  Howard,  his  wife,  Leander 
Munroe,  Charles  Mimroe,  Alice  A.  Davis,  James  A. 
Munroe,  George  S.  Munroe,  Alfred  A.  Munroe,  Mary 
Ann  H.  Bedell,  Antoinette  Rooney,  Clara  Augusta 
Hendrickson,  Georgiana  Hendrickson  and  Leonora  Hen- 
drickson  were  joined  as  parties  defendant,  and  were 
each  respectively  served  with  a  copy  of  the  summons 
and  complaint  therein.  That  during  the  progress  of 
the  action  the  said  Mary  Ann  Bedell  and  the  said  Leander 
Mimroe  and  Charles  Munroe,  by  imrecorded  deeds  dated 
November  23,  1869,  conveyed  all  their  right,  title  and 
interest  in  said  premises  to  the  said  Richard  H.  Tucker, 
the  plaintifif  in  said  suit.  That  thereafter  and  on  the 
27th  day  of  April,  1870,  an  order  and  interlocutory  judg- 
ment was  made  and  thereafter  duly  entered  providing 
for  the  sale  of  said  premises  and  appointing  Gerard  H. 
Stevens,  referee,  to  sell.  That  said  referee,  piu^uant  to 
said  interlocutory  judgment,  sold  said  premises  on  or 
about  the  day  of  June,  1870,  to  said  Richard  H. 

Tucker  and  that  thereafter  and  on  the  9th  day  of  July, 
1870,  an  order  was  duly  made  and  entered  ratifying  and 
confirming  the  said  sale. 

Fifteenth:  That  thereafter  and  on  the  25th  day  of 
February,  1873,  by  a  full  covenant  and  warranty  deed 
Richard  H.  Tucker  conveyed  said  premises  to  Richard 
Sands  Tucker,  and  by  several  mesne  devises  and  convey- 
ances, said  premises  and  aU  the  rights  of  said  Richard  H. 
Tucker  therein  were  conveyed  to  Chester  A.  Dady  and 
Laura  M.  Miles  and  by  deed  dated  the  23d  day  of  Feb- 
ruary, 1910,  a  one-twentieth  mterest  in  said  premises 
was  conveyed  by  Laura  M.  Miles  and  Chester  A.  Dady 
and  Loretta  T.  Dady,  his  wife,  to  this  plaintiff. 

Sixteenth:  That  no  deed  of  the  premises  by  the 
said  Gerard  M.  Stevens,  referee,  to  Richard  H.  Tucker, 
appears  of  record,  but  plaintiff  is  informed  and  believes 
that  three  himdred  and  eighty  dollars  (S380)  was  paid 
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by  said  Richard  H.  Tucker  on  the  date  of  the  said  sale — 
that  sum  being  1-lOth  of  the  price  bid  as  aforesaid,  and 
subsequently  the  terms  of  sale  were  in  all  respects  com- 
plied with  and  the  balance  of  the  price  bid  for  the  premises 
was  paid  to  said  referee  and  the  referee's  deed  therefor 
was  delivered  to  said  Richard  H.  Tucker.  That  said 
Richard  J.  Tucker  entered  into  possession  of  said  prem- 
ises under  claim  of  title  exclusive  of  any  other  right 
and  most  particularly  exclusive  of  any  right  in  any  of 
the  parties  to  the  said  partition  suit,  founding  such  claim 
upon  the  sale  of  the  premises  to  him  by  the  said  referee 
as  being  a  conveyance  of  the  premises  in  question.  That 
there  has  been  a  continued  occupation  and  possession 
of  the  said  premises  imder  such  claim  for  thirty-nine 
and  one-half  years  before  this  action  by  this  plaintiff  and 
the  defendants  Chester  A.  Dady,  Loretta  T.  Dady,  his 
wife,  Laura  M.  Miles,  and  those  under  whom  this  plain- 
tiff and  said  defendants  Miles  and  Dady  claim  as  aforesaid. 

Seventeenth  :  That  diuing  all  said  time  said  premises 
have  been  cultivated  or  improved,  leased  and  rented, 
to  tenants,  by  this  plaintiff  and  the  defendants  Miles 
and  Dady  and  those  imder  whom  they  claim  as  aforesaid, 
and  held  and  used  adversely  and  exclusively  for  the 
use  of  this  plaintiff  and  said  defendants  Miles  and  Dady, 
and  those  under  whom  they  claim  title  to  said  premises. 

Eighteenth:  That  neither  said  defendants,  Alice 
A.  Davis,  James  A.  Munroe,  Annie  Munroe,  his  wife, 
George  S.  Munroe,  Alletta  Munroe,  his  wife,  Alfred  A. 
Munroe,  Clara  Munroe,  his  wife,  Antoinette  Rooney, 
Clara  Augusta  Segur,  Georgiana  H.  Comwell,  Leonora 
Hendrickson  Fowler,  Benjamin  Bedell,  William  Belknapp, 
Fannie  Bedell  Sayville,  Lillie  Farrell,  Mary  Ann  Wright, 
Harriet  L.  Brown,  Adrianna  B.  Basson,  Richard  H. 
Howard  and  Annie  Howard,  his  wife,  J.  Edgar  Howard 
and  Marie  Howard,  his  wife,  William  A.  Howard  and 
Agnes  Howard,  his  wife,  Ella  F.  Davis,  Jennie  I.  Anselm, 
Richard  Herbert  Anselm,   Grace  Marion  Ansekn  and 


Note  on  Partition  155 

Complaint 

Max  Anselm,  nor  any  ancestor,  predecessor  or  grantor 
of  those  said  defendants,  wa^  seized  or  possessed  of 
the  premises  described  in  the  complaint,  or  any  part 
thereof,  within  thirty-nine  and  one-half  years  before 
the  commencement  of  this  action,  but  that  said  plaintiff 
and  said  defendants,  Chester  A.  Dady,  Loretta  T.  Dady, 
his  wife,  and  Laura  M.  Miles,  their  predecessors  and 
grantors,  and  devisors  of  then*  predecessors  and  grantors, 
have  held  and  possessed  the  premises  adversely  to  the 
title  of  said  defendants,  Alice  A.  Davis,  James  A.  Munroe, 
Annie  Munroe,  his  wife,  George  S.  Munroe,  Alletta  Mim- 
roe,  Alfred  A.  Munroe,  Clara  Munroe,  his  wife,  Antoinette 
Rooney,  Clara  Augusta  Segur,  Georgiana  H.  Comwell, 
Leonora  Hendrickson  Fowler,  Benjamin  Bedell,  William 
Belknapp,  Fannie  Bedell  Sayville,  Lillie  Farrell,  Mary 
Ann  Wright,  Harriet  L.  Brown,  Adrianna  B.  Basson, 
Richard  H.  Howard  and  Annie  Howard,  his  wife,  J.  Edgar 
Howard  and  Marie  Howard,  his  wife,  William  A.  Howard 
and  Agnes  Howard,  his  wife,  Ella  F.  Davis,  Jennie  I. 
Anselm,  Richard  Herbert  Anselm,  Grace  Marion  Anselm 
and  Max  Anselm  and  of  any  ancestor,  predecessor  or 
grantor  of  said  defendants,  for  thirty-nine  and  one-half 
years  last  past,  before  the  commencement  of  this  action 
under  a  claim  of  title  in  fee  exclusive  of  any  other 
right. 

Nineteenth:  That  the  plaintiff  Herbert  W.  Cramp 
is  seized  in  fee  simple  absolute  and  possessed  of  an  un- 
divided one-twentieth  of  said  premises.  That  the  de- 
fendant Chester  A.  Dady  is  seized  in  fee  simple  absolute 
and  possessed  of  an  undivided  mneteen-twentieths  of 
said  premises,  subject  to  the  inchoate  right  of  dower  of 
his  wife,  Loretta  T.  Dady.  That  the  defendant  Laura  M. 
Miles  is  seized  in  fee  simple  absolute  and  possessed  of 
an  undivided  19-40th  of  said  premises. 

Twentieth:  That  none  of  the  other  defendants  have 
any  right,  title  or  interest  in  said  premises,  except  the 
defendant  People's  Trust  Company  which  holds  a  first 
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mortgage,  a  lien  upon  said  premises,  and  other  properties 
as  well,  bearing  date  the  24th  day  of  December,  1908, 
and  recorded  in  the  office  of  the  Clerk  of  the  County 
of  Queens,  in  Liber  1145,  page  79,  on  the  24th  day  of 
December,  1908.  That  said  People's  Trust  Company 
is  a  domestic  corporation.  That  the  rights  of  the  plain- 
tiff and  of  said  defendants  Miles  and  Dady  are  subject 
and  subordinate  to  and  encumbered  by  said  mortgage. 

Twenty-first:  That  the  aforesaid  plaintiff  and  de- 
fendants Dady  and  Miles  are  possessed  of  said  real  prop- 
erty and  are  seized  thereof  in  fee  simple  absolute,  and 
are  the  only  persons  having  any  right,  title,  estate  or 
interest  in  or  liens  upon  the  said  real  property,  except 
the  said  People's  Trust  Company,  and  that  the  said  prem- 
ises are  the  only  real  property  owned  by  said  parties  as 
tenants  in  common  in  the  State  of  New  York.  That 
the  same  is  so  situated  that  it  is  not  possible  to  make  an 
actual  partition  among  the  several  owners  thereof. 

Twenty-second:  That  none  of  the  parties  hereto 
has  conveyed  away  his  or  her  share  or  interest  in  said 
real  property  or  any  part  thereof,  and  plaintiff  further 
shows  that  there  is  no  interest  or  ownership  in  said  prop- 
erty other  than  as  above  set  forth,  and  that  there  is 
no  general  or  specific  hen  or  encumbrance  upon  the  prop- 
erty herein  mentioned  except  the  possible  lien  of  taxes, 
nor  is  there  any  specific  hen  appearing  of  record  on  the 
undivided  share  of  any  party  to  this  action,  nor  any 
hen  thereon  except  the  possible  hen  of  taxes. 

Wherefore,  plaintiff  demands  judgment  for  a  par- 
tition and  division  of  said  property  according  to  the 
respective  rights  of  said  parties,  or  if  a  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners 
thereof,  then  for  a  sale  of  said  real  property  and  a  divi- 
sion of  the  proceeds  between  the  parties  according  to 
their  respective  rights  and  interests,  and  that  the  costs 
and  disbursements  of  this  action  be  first  paid  out  of  the 
proceeds  of  said  sale,  and  that  plaintiff  have  such  other 
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and  further  judgment  or  relief  as  the  court  may  deem 
just. 

Wyckoff,  Clark  &  Frost, 
Attorneys  for  plaintiff, 
No.  215  Montague  Street, 
Borough  of  Brooklyn, 
New  York  City. 

ARTICLE  XIII.    ANSWER 

1.  Any  allegations  which  will  abate  or  bar  action 

Anything  may  be  pleaded  in  the  answer  which  will  abate  the 
action  or  bar  plaintiff's  right  to  a  partition.  Reed  v.  Child, 
4  How.  Pr.  125. 

2.  Equity  of  adverse  claimants 

As  a  general  rule  the  equity  of  adverse  claimants  to  portions 
of  the  premises  cannot  be  set  up  in  partition.  Esterbrook  v. 
Savage,  21  Hun,  145.  But  see  title  Questions  which  may 
BE  Litigated,  ante,  p.  80. 

8.  Intestate's  personal  property  insufficient  to  pay  debts 

A  defense  that  an  intestate's  personal  property  is  insu£5cient 
to  pay  his  debts,  and  that  the  real  estate  must  be  resorted 
to  for  that  purpose  in  an  action  between  heirs  at  law  should 
be  pleaded.    Newton  v.  WaUer,  12  Week.  Dig.  314. 

4.  Offset  to  claim  for  money  expended  in  perfecting  title 

Where  the  plaintiff  after  making  the  allegations  usual  in  an 
action  of  partition  of  lands,  which  formerly  belonged  to  a 
decedent,  asks  as  equitable  relief  that  the  plaintiff  be  first 
paid  out  of  the  proceeds  moneys  which  he  individually  paid 
to  perfect  the  title  of  a  decedent,  his  father,  the  defendants 
may  properly  interpose  answers  alleging  that  the  moneys 
paid  by  the  plaintiff  were  in  fact  moneys  of  his  father's 
estate,  or  in  the  alternative  that  soon  after  the  plaintiff  made 
his  alleged  pa3nnents  he  received  from  his  father's  estate 
moneys  belonging  to  it  sufficient  to  reimburse  him.  Phillips 
v.  PhiOips,  22  Misc.  475;  50  Supp.  731. 
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6.  Parties  not  joint  owners  or  tenants  in  common  of  all  parcels 

An  objection  that  the  same  parties  are  not  joint  owners  or 
tenants  in  common  of  all  the  parcels  sought  to  be  partitioned 
would  be  available  by  demurrer  or  answer  but  cannot  be 
taken  for  the  first  time  on  the  hearing.  Beach  v.  Mayor, 
etc.,  of  New  York,  45  How.  Pr.  357. 

6.  Objection  that  possession  not  alleged  in  complaint 

An  objection  that  possession  by  the  plaintiff  is  not  alleged  in 
the  complaint  cannot  be  raised  for  the  first  time  on  appeal, 
but  should  be  taken  by  demurrer  or  answer.  HoweU  v. 
Mills,  7  Lans.  193;  aff'd  56  N.  Y.  226. 

7.  Agreement  to  hold  land  in  trust 

An  agreement  to  hold  land  in  trust  during  the  lives  of  two  of 
the  co-tenants,  with  a  provision  that  on  the  death  of  the 
survivor  of  the  two  the  trust  should  termmate,  will  be  en- 
forced and  is  a  good  defense  to  an  action  of  partition  by  one 
of  the  co-tenants.  OgiUyy  v.  Hickok,  144  App.  Div.  61; 
128  Supp.  860. 

8.  Agreement  not  to  bring  partition  suit 

An  agreement  by  the  owners  of  real  property  that  they  will 
not  at  any  time  bring  a  partition  suit,  but  will  continue  to 
hold  the  property  pending  a  private  sale  constitutes  a  good 
defense  to  an  action  in  partition  by  one  of  those  making  the 
agreement.  Buschmann  v.  McDermoU,  154  App.  Div.  515; 
139  Supp.  314. 


9.  Attacking  conveyance  to  plaintiff's  predecessor  in  title 

A  defendant  in  a  partition  action  cannot  attack  a  conveyance 
to  the  plaintiff's  predecessor  in  title  upon  the  ground  that 
it  was  obtained  by  fraud  if  the  predecessor's  grantor  does 
not  make  any  such  claim.  Obermeyer  v.  Behn,  123  App. 
Div.  440;  108  Supp.  289. 

10.  Title  In  defendant  under  agreement  to  care  for  common 

ancestor 

The  title  of  a  defendant  in  a  partition  action  was  held,  on  the 
evidence,  to  be  established,  under  a  contract  whereby  such 
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defendant  agreed  to  take  care  of  the  common  ancestor  of 
the  tenants  in  common,  in  consideration  for  which  said  ances- 
tor agreed  that  the  property  should  belong  to  the  defendant. 
Biu:her  v.  Eaton,  151  App.  Div.  342;  135  Supp.  838. 

11.  Executrix  may  set  up  personal  claim  in  property 

Where  a  person  is  made  a  party  defendant  as  an  executrix 
she  may  set  up  such  rights  as  she  has  personally  in  the  prop- 
erty, especially  if  under  the  Code  of  Civil  Procedure  she  is 
a  necessary  party  defendant.  Evans  v.  Ogabury,  2  App.  Div. 
556;  37  Supp.  1104. 

12.  Interests  of  parties  defectively  alleged  in  complaint 

An  answer  which  merely  tends  to  show  that  the  complaint 
does  not  truly  state  the  shares  of  interest  of  the  parties  does 
not  raise  an  issue.    Nolan  v.  SkeUy,  62  How.  Pr.  102. 

18.  Affirmative  relief;  how  pleaded 

Where  a  defendant  in  a  partition  action  sets  up  matters  of 
defense,  but  not  matters  which  entitle  such  defendant  to 
affirmative  reUef,  it  is  error  requiring  a  reversal  of  a  judg- 
ment if  such  affirmative  relief  is  allowed  to  the  defendant 
thus  pleading.  Beetson  v.  Stoops,  91  App.  Div.  185;  86  Supp. 
332. 

Affirmative  claims  of  defendants  against  each  other  concern- 
ing the  property  in  suit  may  be  set  up  in  the  answer.  Code 
Civ.  Pro.,  §  1543. 

14.  When  defendant  must  affirmatively  set  up  .rights  in  property 

A  plaintiff  seeking  to  try  the  title  to  land  in  an  action  of  par- 
tition is  bound,  under  Code  Civ.  Pro.,  §  1542,  if  cognizant  of 
the  facts  upon  which  the  title  is  based,  to  allege  such  facts 
in  his  complaint;  if  ignorant  thereof  he  must  allege  his  igno- 
rance, in  which  event  the  adverse  claimant  must  present 
his  rights  by  answer.  SaUerlee  v.  Kobbe,  39  App.  Div.  420; 
57  Supp.  341;  Townsend  v.  Bogert,  126  N.  Y.  370. 


15.  Demanding  accounting 

It  is  proper  for  the  defendant,  in  his  answer,  to  ask  for  an  ac- 
counting for  profits  and  also  rents  and  profits  while  the 
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plaintiff  has  been  in  poesession.   McCabe  v.  McCabe,  18  Hun, 
153. 

19.  Counterclaim  of  trespass 

The  defendant  cannot  set  up  a  counterclaim  founded  upon 
an  alleged  trespass  on  his  lands  and  demand  damages.  Nolan 
V.  Skelly,  62  How.  Pr.  102. 

17.  Statute  of  limitation  against  co-defendant 

Under  Code  Civ.  Pro.,  §  1543  a  co-defendant  may  plead  the 
Statute  of  Limitation  against  the  claim  of  another  defendant 
founded  upon  a  judgment  and  mortgage.  Barnard  v.  Onder^ 
dank,  11  Abb.  N.  C.  349;  aff'd  98  N.  Y.  158. 

18.  Plaintiff's  unreasonable  refusal  to  partition 

Allegations  that  the  plaintiff  has  unreasonably  refused  to  make 
partition  by  deed  are  irrelevant  in  an  answer.  McDowan  v. 
Marrow,  3  Code  Rep.  9. 

19.  Defendant  not  a  proper  or  necessary  party 

An  objection  that  a  defendant  is  not  a  proper  or  necessaiy 
party  can  be  taken  only  by  an  answer  disclaiming  all  interest 
and  not  by  demurrer  to  the  complaint  for  failure  to  state 
a  cause  of  action.   Barnes  v.  Blake,  59  Hun,  371 ;  13  Supp.  77. 

20.  Claim  of  adverse  possession 

If  the  premises  are  held  adversely  that  defense  should  be  set 
up  in  the  answer  unless  it  appears  in  the  complaint.  Jenkins 
V.  Van  Schaack,  3  Paige,  242;  Burhans  v.  Burhans,  2  Barb. 
Ch.  398;  Sterricker  v.  Dickinson,  9  Barb.  516. 

21.  When  remedy  by  demurrer  to  answer  not  motion  to  strike  out 

as  frivolous 

An  answer  by  a  husband,  setting  up  misjoinder  of  parties  as 
to  him,  and  the  pendency  of  a  prior  action  for  the  partition 
of  the  same  property,  and  including  the  same  parties,  cannot 
be  struck  out  as  frivolous,  as  the  remedy  is  by  demurrw. 
Middlebrook  v.  Travis,  66  Hun,  510;  21  Supp.  398. 
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ARTICLE  XIV.    RECEIVERS 

1.  When  appointed  generally 

Where  it  seems  reasonably  necessary  to  preserve  and  maintain 
the  rights  of  the  parties  a  court  will  appoint  a  receiver.  Vivr 
cent  Y.Parker,  7  Paige,  65;  Bowers  v.  Dura7d,2  State  Rep.  127; 
Verplanck  v.  Verplanck,  22  Him,  104. 

Ordinarily  in  a  partition  action  there  is  less  reason  for  the 
appointment  of  a  receiver  than  there  is  in  a  foreclosm'e  suit. 
Usually  the  person  who  is  in  charge  of  the  property  has  an 
interest  therein  and  can  be  charged  in  the  judgment  with 
the  amoimt  of  rents  received.  Of  course,  this  is  not  neces- 
sarily always  the  case.  The  person  in  charge  of  the  property 
may  be  one  claiming  adversely.  The  rule  is,  however,  that 
one  appl3dng  for  the  appointment  of  a  receiver  in  such  an 
action  must  show  a  clear  case  and  that  his  rights  will  be 
jeopardized  unless  such  a  receiver  is  appointed.  Patterson  v. 
McCunn,  46  How.  Pr.  182;  Darcin  v.  WeUs,  61  How.  Pr.  269; 
Baihmann  v.  Bathmann,  79  Hun,  477;  29  Supp.  959. 

Where  there  was  an  outstanding  lease,  with  an  option  to  renew, 
which  lease  was  involved  in  the  partition  action,  and  there 
were  unpaid  taxes  on  the  property,  which  lease  a  deceased 
person  had  contracted  to  sell,  and  the  administrator's  sureties 
were  dead,  and  the  administrator's  bond  was  not  for  a  large 
amount,  it  was  held  that  a  receiver  of  the  premises  to  collect 
the  rents  should  be  appointed.  Glaser  v.  Bums,  ante,  page 
31. 

2.  Hostility  between  several  owners 

Where  in  an  action  for  partition  of  real  estate  it  appears  that 
there  exists  a  strong  feeling  of  hostility  between  the  owners, 
indicating  a  possibility  of  future  injury  to  the  interests  of  the 
parties,  a  receiver  of  the  rents  and  profits  will  be  appointed. 
Oddberg  v.  Richards,  5  Misc.  419;  26  Supp.  335. 

Where  the  tenants  in  common  disagree  as  to  the  manner  in 
which  the  property  shall  be  rented  the  result  of  which  is  the 
unnecessary  loss   of   rents,  a   receiver  will   be  appointed. 
Pignolet  v.  Bushe,  28  How.  Pr.  9. 
11 
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%0  wiim  tciiiponsy  idininistiJiitef  bfls  been  appointed 

A  reoehrer  will  not  be  i^ypointed  where  the  Surrogate  has  al- 
ready appointed  a  temporaiy  adminifltrator.  Wether  v. 
Simon,  41  Misc.  202;  83  Supp.  927. 

4.  In  ^ace  of  exeartor 

Where  tiie  estate  of  a  decedent  has  been  brou^t  under  the 
jurisdiction  of  the  Supreme  Court  by  an  action  for  partition, 
the  coiut  may,  upon  the  death  of  the  sole  surviving  executor, 
sppcint  a  receiver  of  the  estate  pending  the  action,  upon  such 
terms  and  conditions  and  upon  such  notice  to  the  parties 
interested  as  the  court  directs,  and  upon  such  security,  if  any, 
as  to  the  court  seems  proper;  and  for  the  purpose  of  carrying 
into  effect  the  judgment  and  orders  of  the  court  in  rdation  to 
the  estate  a  receiver  so  appointed  is  the  successor  in  interest 
of  the  surviving  executor  and  has,  subject  to  the  direction  of 
the  court,  the  like  power  as  an  administrator  witii  the  will 
annexed.    Code  Civ.  Pro.,  §  1869. 

6.  Is  chanceiy  receiver 

A  receiver  appointed  to  take  charge  of  real  property  and  to 
collect  and  hold  the  rents  and  profits  during  the  pendency  of 
an  action  of  partition  is  a  chancery  or  common-law  receiver, 
as  distinguished  from  a  statutory  receiver,  and  does  not  take 
title  or  have  power  to  sue  for  permanent  injury  to  the  free- 
hold by  adjoining  owners;  and  a  complaint  in  an  action  by 
such  a  receiver  for  damages  to  the  real  property,  under  bare 
allegations  that  he  was  authorized  by  an  order  of  court  to 
bring  the  action,  but  without  stating  the  substance  of  such 
order,  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  Rinehart  v.  Hasco  Building  Co.,  153  App.  Div.  153; 
138  Supp.  258. 

6.  Power  to  lease 

The  court  may  authorize  the  receiver  to  lease  the  property 
pendente  lite  and  while  it  is  better  to  give  notice  of  a  motion 
for  such  power  an  ex  parte  order  giving  the  receiver  power  to 
lease  is  not  void,  but  the  court  can  modify  or  vacate  such  an 
order  which  extends  beyond  the  close  of  the  litigation,  al- 
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though  the  rights  of  the  lessee  may  be  affected  by  it,  and  the 
court  may  direct  the  lessee  to  be  indemnified  out  of  the 
property.    Weeks  v.  Weeksy  106  N.  Y.  626. 

7.  Actions  by  receiver  for  rent 

A  receiver  appointed  in  an  action  of  partition  to  which  all 
persons  interested  were  parties,  may  maintain  an  action  for 
rent  after  the  co-tenant  in  possession  has  recognized  the 
receiver's  title  by  joining  in  the  execution  of  a  lease  by  him  in 
which  he  agrees  to  pay  him  a  stated  rental.  Smith  v.  Lavelle, 
13  Misc.  528;  34  Supp.  696. 

Under  what  circmnstances  a  receiver  in  partition  should  not 
sue  see  Mesnig  v.  Mesnig^  81  Misc.  290;  143  Supp.  219. 

8.  Jurisdiction  of  court  over  funds  in  hands  of  receiver  after  dis- 
missal of  suit 

By  the  dismissal  of  the  complaint  in  an  action  of  partition  upon 
the  grounds  that  the  will  of  the  plaintiff's  ancestor  created  an 
equitable  conversion,  the  court  does  not  lose  jurisdiction  over 
funds  in  the  hands  of  a  receiver  of  the  rents  and  profits 
theretofore  appointed  in  such  action.  Baker  v.  Baker,  36  App. 
Div.  485;  55  Supp.  824;  re-argument  denied,  39  App.  Div. 
629;  57  Supp.  281. 

9.  Accounting  after  discontinuance  of  action 

On  the  settlement  of  an  action  for  partition  in  which  a  receiver 
of  the  rents  and  profits  has  been  appointed,  who  is  also  a 
receiver  of  said  rents  in  a  prior  action  still  pending,  the  court, 
on  a  motion  for  discontinuance,  can  vacate  only  the  order 
appointing  the  receiver  in  the  partition  action,  and  should 
leave  the  parties  to  apply  for  an  accounting  by  the  receiver 
in  the  action  in  which  he  was  first  appointed,  on  which 
application  the  amount  of  his  compensation  can  be  deter- 
mined. Horn  V.  Hcm^  115  App.  Div.  292;  100  Supp. 
790. 
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ARTICLE  XV.    TRIAL 

1«  Venoe 

A  partition  action  must  be  tried  in  the  county  in  which  the  land 
or  some  part  thereof  is  situated.    Code  Civ.  Pro.,  §  982. 

8.  Preference  on  calendar 

A  partition  action  is  preferred  on  the  calendar.  Code  Civ. 
Pro.,  §  791,  subd.  6. 

S.  Consolidation  of  actions 

The  Supreme  Court  has  no  power  under  Code  Civ.  Pro.,  §  817, 
to  consoUdate  two  actions  for  partition  of  lands  in  different 
counties,  where  one  or  more  of  the  parties  to  the  one  are  not 
parties  to  or  interested  in  the  subject  of  the  other.  Mayor  v. 
Coffin,  90  N.  Y.  312;  rev'g  27  Hun,  610, 

4.  Dividing  action 

Where  one  of  two  pieces  of  property  involved  in  the  partition 
action  is  claimed  by  one  defendant  and  the  other  by  two  other 
defendants,  the  action  may  be  divided  so  as  to  try  the  issues 
in  regard  to  the  two  distinct  pieces.  Cassedy  v.  Wallace, 
61  How.  Pr.  240. 

5.  No  undivided  interests  as  to  one  parcel 

Where  there  are  no  undivided  interests  as  to  one  portion  of  land 
the  court  may  dismiss  the  action  as  to  such  parcel  and  con- 
tinue it  as  to  others.  Van  Schaack  v.  Saunders,  24  Week. 
Dig.  225. 

6.  Outline  of  proceedings  at  trial 

Where  an  issue  is  raised  by  the  service  of  an  answer,  other  than 
a  general  answer,  on  behalf  of  an  infant  by  a  guardian  ad 
litem,  the  action  must  be  brought  to  trial  as  are  other  civil 
actions.  But  in  the  absence  of  such  an  issue  the  case  may  be 
sent  to  a  referee  who  must  be  selected  by  the  court.  Code 
Civ.  Pro.,  §  1545;  Rule  66,  Gen.  Rules  of  Prac. 


Note  on  Partitton  165 


Trial 


While  a  partition  action  is  a  suit  in  equity,  nevertheless  the  right 
to  a  trial  by  jury  is  absolute.  Code  Civ.  Pro.,  §  1544;  HewleU 
V.  Woody  62  N.  Y.  75.  It  should  be  moved  for  trial  at  Special 
Term  and  then  the  party  who  desires  a  jury  trial  should  move 
therefor  either  upon  special  issues  to  be  settled  by  the  court 
or  upon  the  issues  raised  by  the  pleadings.  HewleU  v.  Woody 
62  N.  Y.  75;  Sauthack  v.  Central  Trust  Co.,  62  App.  Div.  260; 
70  Supp.  1122.  Just  how  the  jury  trial  will  be  held  depends 
to  a  considerable  extent  upon  the  local  practice.  It  is  within 
the  discretion  of  the  court  whether  the  case  shall  be  placed 
upon  the  trial  term  calendar  and  submitted  to  a  jury,  or  that 
the  special  term  should  send  it  to  a  Trial  Term  for  trial  of  the 
issues  raised,  with  a  provision  that  the  verdict  of  the  jury  be 
certified  to  the  Special  Term  for  further  proceedings.  HewleU 
v.  Woody  62  N.  Y.  75. 

In  the  First  Judicial  District  the  action  should  not  be  placed 
upon  the  general  trial  term  calendar,  but  may  be  placed  upon 
the  preferred  trial  term  calendar  and  brought  to  trial  there, 
whenever  a  proper  order  is  made,  sending  the  issues  to  the 
Trial  Term.  Southack  v.  Central  Trust  Co.,  62  App.  Div.  260; 
70  Supp.  1122. 

After  the  verdict  of  the  jury  is  rendered  the  case  is  then  re- 
manded to  the  Special  Term  for  such  disposition  as  the  prac- 
tice in  partition  requires.  Adams  v.  Bristoly  108  App. 
Div.  303;  95  Supp.  626;  HewleU  v.  Woody  62  N.  Y. 
75. 

The  judge  sitting  at  Special  Term,  however,  is  bound  by  the 
verdict  of  the  jury  in  the  same  way  that  he  would  be  in  an 
ordinary  action  at  law.  The  verdict  is  not  merely  advisory 
as  it  is  in  some  equitable  actions.  Bowen  v.  Sweeney y  143  N.  Y. 
349;  Jones  v.  Jones,  120  N.  Y.  589. 

When  the  case  comes  on  for  further  hearing  before  the  court  at 
Special  Term  it  may  or  may  not  be  necessary  to  take  further 
testimony  to  detennine  questions  which  are  involved,  but 
which  were  not  submitted  to  the  jury. 

Upon  the  final  hearing  the  court  at  Special  Term  enters  an 
interlocutory  judgmait  which  specifies  the  interest  of  the 
parties,  the  liens  against  each  interest,  and  if  a  sale  is  to  be 
made,  sends  the  matter  to  a  referee  to  sell.  If,  however,  the 
court  determines  that  an  actual  partition  can  be  made  the 
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interlocutory  judgment  appoints  commissioners  to  make  the 
actual  partition. 

There  must  also  be  a  reference  to  determine  liens  held  by  per- 
sons not  parties  to  the  action  against  undivided  shares  if 
a  sale  is  to  be  made.    Ckxle  Civ.  Pro.,  §§  1561,  1562. 

If  the  sale  is  made  by  the  referee  he  reports  to  the  court  (see 
Form  No.  30,  posty  page  226)  and  then  a  final  judgment  is 
made  confirming  the  same  and  specifying  the  disposition 
which  the  referee  shall  make  of  the  proceeds  of  the  sale. 
Upon  complying  with  the  final  judgment  the  referee  makes  a 
further  report  specifying  what  has  been  done  under  the  final 
judgment.    (See  Form  No.  39,  post,  page  273.) 

If  the  interlocutory  judgment  provides  for  the  actual  partition 
of  the  property,  the  commissioners,  after  they  have  deter- 
mined the  manner  in  which  the  partition  shall  be  made  and 
have  fixed  the  boundaries  of  the  portion  which  shall  go  to 
each  party,  must  also  make  a  report  showing  their  proceed- 
ings. (See  Form  No.  27,  post,  page  213.)  A  motion  is 
then  made  to  confirm  the  report  and  final  judgment  is 
entered  confirming  it,  specifying  the  part  which  is  al- 
lotted to  each  party,  and  fixing  the  question  of  costs  and 
allowances.  The  final  judgment  describes  the  parcels  which 
are  partitioned  and  gives  the  boundaries  of  each  party's 
share.  The  final  judgment  in  such  a  case  amounts,  in  effect, 
to  a  conveyance,  and  may  be  recorded  in  the  office  where 
deeds  are  recorded,  for  the  purpose  of  showing  record  title. 

7.  Upon  default 

Where  there  is  a  default  on  the  part  of  all  parties  defendant, 
except  infant  defendants  who  interpose  general  answers 
by  their  guardians  ad  litem,  the  court  may  either  hear  the 
matter  itself  or  send  it  to  a  referee.  Code  Civ.  Pro.  §  1546; 
Fairweaiher  v.  Burling,  181  N.  Y.  117.  Practically  the  same 
proof  must  be  offered  by  the  plaintiff  as  upon  a  trial.  Griggs 
V.  Peckham,  3  Wend.  436.  That  is,  he  must  make  a  prima 
facie  case  showing  the  title  of  the  various  parties,  their  inter- 
est in  the  land  and  what,  if  any,  liens,  specific  or  general, 
there  are  against  the  property  as  a  whole,  or  against  the  in- 
dividual share  of  any  one  of  the  holders  of  an  undivided 
share.    Porter  v.  Lee,  6  How.  Pr.  491.    If  the  matter  is  sent 
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to  a  referee  a  motion  is  made  to  confirm  the  referee's  report 
and  the  interlocutory  judgment  is  entered  on  that  motion. 
The  matter  is  then  usually  sent  back  to  the  same  referee 
(although  it  may  be  sent  to  another)  to  make  the  sale,  if  a 
sale  is  ordered.  The  proceedings  thereafter  are  the  same  as 
upon  a  trial. 

Also,  in  case  of  default,  where  the  matter  is  sent  to  a  referee, 
such  referee  may  report  in  favor  of  an  actual  partition.  In 
such  a  case  the  interlocutory  judgment  provides  for  an  actual 
partition  and  appoints  commissioners  to  make  such  partition 
the  same  as  if  there  had  been  a  trial. 

The  proceedings  in  either  case,  subsequent  to  the  entry  of  an 
interlocutory  judgment,  are  the  same  whether  the  defendants 
defaulted  or  put  in  answers,  except  on  the  question  of  no- 
tice. Not  infrequently  many  defendants  merely  appear  but 
do  not  plead,  in  which  case  it  is  necessary,  of  course,  to  give 
them  notice  of  all  future  proceedings. 

If  all  the  defendants  default,  or  the  answering  defendants  are 
infants,  the  court  may  ascertain  the  rights,  share  and  in- 
terests of  the  several  parties  by  a  referee  or  otherwise,  be- 
fore interlocutory  judgment  is  rendered.  Code  Civ.  Pro., 
§1545. 

Where  the  answer  denied  the  allegations  of  the  complaint  that 
the  land  was  held  in  common  and  the  plaintiff  defaulted  upon 
a  jury  trial  of  this  action,  it  was  held  that  the  plaintiff  was 
concluded  by  the  default  as  to  the  fact  in  issue  and  that  a 
reference  should  be  granted  as  to  those  lands  only  as  to  which 
tenancy  in  common  was  admitted.  Curry  v.  Colgan,  3  How. 
Pr.  (N.  S.)  26. 

Where  the  parties  to  a  partition  suit  admit  their  several  titles 
and  then  one  of  them  dies,  and  the  suit  is  revived  against 
his  heirs,  on  their  default  a  reference  as  to  title  and  proof 
of  title  by  complainant  is  not  necessary.  Wilde  v.  Jenkins^ 
4  Paige,  481. 

If  there  is  a  default  there  must  be  a  reference  to  take  proof  of 
title  before  appointment  of  Commissioners.  Porter  v.  iee, 
6  How.  Pr.  491. 

If  the  defendants  have  not  answered  they  cannot  be  required 
to  account  for  rents  if  the  complaint  does  not  specifically 
ask  such  relief.    BvUwinker  v.  Ryker,  12  Abb.  Pr.  311. 
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Where  the  defendants  do  not  appear  the  court  could  order 
partition  on  motion.  NeUaon  y.  Cox,  1  Caines,  121.  Upon 
default  the  court  will  require  proof  of  title  such  as  would 
prima  facie  entitle  the  plaintiff  to  a  verdict  in  ejectment. 
Griggs  v.  Peckham,  3  Wend.  436. 

8.  Practice  when  answer  does  not  raise  an  issue 

If  the  answer  fails  to  raise  an  issue  the  proper  practice  is  to 
move  for  a  reference  to  take  proof  of  the  plaintiff's  title  and 
interest  and  of  the  matters  set  forth  in  the  complaint  and  in 
such  a  case  a  motion  for  judgment  on  the  pleadings  is  properly 
denied.    TiUon  v.  VaU,  24  Week.  Dig.  76. 

9.  Jury  trial  and  proceedings  in  relation  thereto 

A  trial  by  jury  is  an  absolute  right  in  an  action  of  partition 
except  in  case  of  a  default  imder  Code  Civ.  Pro.,  §§  1544  and 
1545,  even  though  an  infant  is  the  only  party  defendant. 
Fairweather  v.  Burling,  181  N.  Y.  117.  But  where  no  adult 
defendant  has  answered  and  an  infant  defendant  has  served 
an  answer  merely  submitting  his  right  to  the  court,  which 
raises  no  issue,  but  is  a  practical  default,  an  investigation  is 
required  under  §  1545  by  means  of  a  reference.   Id. 

While  an  action  in  partition  is  equitable  in  its  nature  a  jury 
trial  of  issues  of  fact  raised  therein  is  a  matter  of  right.  They 
may  be  specially  stated  for  trial  or  they  may  be  tried  without 
being  specially  stated  in  the  way  that  other  issues  are  tried 
under  the  pleadings.  Code  Civ.  Pro.,  §§  970;  1544.  In  either 
way  they  are  conclusive  the  same  as  other  issues  of  fact 
tried  by  a  jury,  subject  to  a  motion  to  set  aside  the  verdict, 
in  the  same  way  that  this  right  exists  as  to  ordinary  actions 
at  law.  The  practice  is  to  bring  an  action  on  in  special  term 
as  an  equitable  action,  and  then  if  any  party  demands  a 
jury  trial  the  presiding  justice  may  make  such  order  as  may 
be  necessary  to  either  call  a  jury  or  to  send  it  to  a  proper 
part  of  the  court  for  trial  of  the  issues  raised,  either  under  the 
pleadings  or  under  special  issues  framed  for  jury  trial.  The 
above  is  the  effect  of  the  decision  in  the  case  of  Satterlee  v. 
Kobbe,  173  N.  Y.  91. 

While  failure  to  move  for  a  jury  trial  upon  the  first  trial  of  an 


f 


-lis:  r 


169 


actum  does  nol  pnvez:i  *  ?k^  fran.  ntrriug  f :c  a  jutt 
upcm  a  sabseqiHtt  mk  :e  ^^  Jthmiiu  ]r^  ^9ittr>e  i^  p^ainuff 
'  moved  for  a  jurr  aod  ^z^jb.  ise  Aggi.'iii*?:^  'jl  zz»t  iik->i^cm  an 

I  order  was  cntcfcd  rgis^  1221c  r:  vn^  ^•:c  1^  oixisEst  of 

the  moving  paity  dc&x^  7^  ziiojc  aimi  -if^tr^x  iL&x  the 
case  be  tried  at  ^kgi^  T^rn.  ^  tii§  it^iii  'dja  vLik>  this 
order  remained  in  f:r^  a^i  zi:c  aroe&j^i  frxs  h  ap^-Ikd  to 
all  subsequent  triais  <i  ibe  ^njiic  T-'aq^  t.  Fzuey.  102  App. 
Div.  585;  92  S^ipp.  ^25. 

A  partition  action  maj  be  Tri**i  rr  a  ;-irT  iniia'  C<^  Cnr.  Pro., 
§  1544  and  when  tbie  p^^air^iif  bif  rr.o?^  the  OLse  for  a  Trial 
Term,  a  moticm  ty  xi^  -S^^^iaz.!  v>  «:inke  h  &cim  the  cal- 
endar when  it  is  reached  f  :«•  trial.  wiZ  not  be  granted,  even 
though  an  order  directing  the  ia^ne^  trj  be  stated  has  not  been 
made  as  prescribed  by  Code  Cir.  Pro.,  i  970.  especially  where 
the  plaintiff  is  willing  to  adopt  the  ^tat^Einent  of  iasues  as 
proposed  by  the  def exkdant  at  the  triaL  Jackson  v.  Rosen- 
brock,  69  Misc.  213;  126  Supp.  712. 

The  iasues  in  a  partition  action  which  are  triable  by  a  jury 
under  Code  Civ.  Pro.,  f  1544.  relate  to  all  the  iasues  and  not 
merely  as  to  the  ri^it  of  the  plaintiff  to  maintjun  the  action; 
nor  may  the  ooiut  dLsregard  the  verdict,  but  may  set  it  aside 
only  on  the  groonds  authorized  by  Code  Civ.  Pro.,  §999. 
Lewis  V.  BtOU,  128  Supp.  842. 

Where  an  order  is  made  in  a  partition  action  that  the  issues,  as 
stated  in  the  pleadings,  shall  be  tried  by  a  jiuy,  without  such 
issues  being  stated  sqnrately,  the  justice  predding  at  the 
Trial  Tenn  has  no  ri^t  to  decide  any  of  the  iasues  which  are 
submitted  to  the  jury  or  make  any  findingB  of  fact  or  conclu- 
sions of  law  and  where  such  finHing^  have  been  made  and 
filed  the  paper  should  be  stricken  from  the  record.  Tracy 
V.  Dolan,  30  Misc.  320;  63  Supp.  457. 

Where  a  partition  action  is  sent  to  the  Trial  Term  for  the  trial 
of  the  issues  arising  on  the  pleadings,  without  a  more  specific 
statement  of  the  issues  to  be  tried  by  the  jury,  and  after  three 
trials  two  of  which  resulted  in  disagreements,  the  jury  deter- 
mines a  single  question  of  fact,  which  is  submitted  to  it  by  the 
consent  of  all  parties  before  the  Trial  Term,  the  remainder  of 
the  issues  must  be  determined  by  the  Special  Term  to  which 
the  case  should  be  remitted,  and  a  motion  by  the  defeated 
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party  to  declare  the  trial  before  the  juiy  as  a  mistrial  for 
failure  to  determine  all  the  issues,  must  be  denied  because  of 
the  acquiescence  of  the  parties  in  the  proceeding  taken. 
Tracy  v.  Dolan,  31  Misc.  6;  64  Supp.  651. 

10.  PUintiif  8  default  on  jury  trial 

A  partition  action  under  C!ode  Civ.  Pro.,  §  1537,  is  an  equitable 
one,  and  where  a  jury  trial  has  been  granted  under  Code  Civ. 
Pro.,  §  1544,  and  the  plaintiff  has  defaulted  the  defendant 
cannot  enter  judgment  dismissing  the  complaint,  but  must 
bring  the  matter  on  for  a  hearing  at  Special  Term  to  determine 
what  judgment  is  proper  on  the  pleadings  and  the  facts  ad- 
mitted by  the  default.   Cttrty  v.  Colgan,  3  How.  Pr.  (N.  S.)  26. 

11.  Practice  after  entering  verdict  at  Trial  Term  or  making  find- 
ings of  fact  by  judge  upon  waiver  of  a  jury 

The  practice  of  entering  judgment  after  the  trial  of  issues  at 
Trial  Term,  or  by  a  Judge  upon  the  waiver  of  a  jury,  is  in- 
dicated in  Adams  v.  Bristol,  108  App.  Div.  303;  95  Supp.  628. 

In  the  last  mentioned  case  the  action  was  first  brought  on  for 
trial  at  Special  Term,  and  the  Special  Term  Judge  made  an 
order  sending  the  case  to  Trial  Term  for  the  trial  of  issues  by  a 
jury.  When  the  case  came  up  for  trial  at  Trial  Term  the 
parties  stipulated  that  the  presiding  justice  should  determine 
the  issues  and  that  a  jury  be  waived.  Thereupon  such  justice 
heard  the  evidence  and  passed  upon  the  findings  submitted 
by  the  parties.  Thereupon  the  plaintiff  served  a  notice  of 
motion  for  judgment  at  Special  Term  held  by  a  judge  other 
than  the  one  who  had  made  the  findings  in  the  case  and  with 
his  notice  of  motion  served  a  proposed  decision  of  the  Special 
Term  and  an  interlocutory  judgment.  This  decision  was  in 
form  a  decision  of  the  Special  Term  presided  over  by  a  justice 
other  than  the  one  who  had  made  the  findings.  It  was  held 
that  this  was  proper  practice  and  that  the  interlocutory  judg- 
ment thus  entered  should  recite  the  proceedings  at  Trial  Term 
and  also  the  notice  of  motion  and  proceedings  at  the  Special 
Term,  and  that  the  Special  Term  properly  made  new  finHinga 
based  on  the  findings  of  the  judge  at  Trial  Term.  The  only 
point  litigated  in  Adams  v.  Bristol,  supra,  was  whether  or  not 
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the  interlocutory  judgment  should  contain  a  recital  of  the 
notice  of  motion  for  judgment  at  Special  Term,  and  the  re- 
quest presented  to  and  passed  upon  by  the  justice  who  pre- 
sided at  Trial  Term  and  the  affidavits  submitted  in  opposition 
to  the  motion  for  judgment,  and  it  was  held  that  all  these 
papers  should  be  recited  in  the  judgment.  It  seems  to  have 
been  assumed  by  the  court  that  the  interlocutory  judgment 
might  have  been  entered  on  the  decision  and  findings  of  the 
justice  who  presided  at  Trial  Term  without  the  justice  at 
Special  Term  making  new  findings  in  this  particular  case. 
But  ordinarily  it  is  necessary  in  all  cases  to  bring  the  case  on 
at  Special  Term  after  issues  have  been  disposed  of  at  Trial 
Term,  as  there  may  be  other  matters  which  must  be  deter- 
mined before  the  interlocutory  judgment  is  entered. 

12.  Reference 

Where  there  are  no  answers  put  in  except  general  answers  by 
guardians  ad  litem  of  infant  defendants,  the  court  may  ap- 
point a  referee  to  take  proof  of  title  and  ascertain  the  rights, 
shares  and  interests  of  the  various  parties.  Code  Civ.  Pro., 
§  1545;  Rule  66,  Gen.  Rules  Prac.  In  such  a  case  the  referee 
reports  on  all  the  matters  which  would  ordinarily  be  tried 
before  the  court  and  then  an  interlocutory  judgment  is 
entered  by  the  court  on  the  motion  to  confirm  the  referee's 
report. 

Even  if  the  case  is  tried  by  the  court  the  Code  still  provides  for  a 
reference  to  inquire  as  to  lien  creditors.  Code  Civ.  Pro., 
§  1561.  The  court  may,  under  the  provisions  of  the  section 
last  mentioned  dispense  with  this  reference  under  certain 
circumstances,  but  unless  the  court  does  dispense  with  the 
reference  the  proceedings  are  irregular  until  such  reference  is 
had. 

The  same  referee  who  is  appointed  to  determine  the  question  of 
title  and  the  rights,  shares  and  interests  of  the  several  parties 
may  also  be  directed  to  inquire  as  to  liens.  The  two  subjects 
may  be  covered  in  the  same  application  and  in  the  same  order 
of  reference.  In  fact  both  subjects  usually  are  covered  in  one 
order. 

If  the  action  is  tried  before  the  court  and  the  court  decides  that 
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a  sale  must  be  made,  then  it  is  proper  to  order  a  reference 
under  §  1561  and  wait  until  the  report  of  the  referee  comes  in 
before  the  interlocutory  judgment  is  made.  If,  however,  the 
matter  is  sent  to  a  referee,  as  in  case  of  a  default,  or  when 
there  are  merely  general  answers  by  guardians  ad  litem,  then 
the  order  of  reference  in  such  a  case  may  include  a  provision 
for  the  publication  as  to  liens  under  §§  1561  and  1562.  In 
such  a  case  the  referee  if  he  determines  that  a  sale  is  necessary, 
must  also  make  inquiry  as  to  liens  and  publish  the  notice 
required  under  §  1562.  His  report  then  can  cover  the  entire 
matter  as  to  title,  the  interests  of  the  parties  and  liens  on  the 
property,  such  as  are  contemplated  under  §  1561.  It  is  the 
usual  practice,  where  a  referee  is  appointed,  to  include  in  the 
order  of  reference  the  provision  as  to  inquiries  concerning 
liens. 

A  reference  is  improper  where  the  title  is  litigated.  Phelps  v. 
Green,  3  Johns.  Ch.  302. 

Defendants  in  an  action  of  partition  who  consent  to  a  reference 
cannot,  on  an  appeal  from  the  judgment  entered  upon  the 
referee's  report,  be  heard  to  say  that  the  action  was  not 
referable.    Biglow  v.  Biglow,  39  App.  Div.  103;  56  Supp.  794. 

On  a  reference  as  to  title  the  referee  should  require  the  plaintiff 
to  produce  abstracts  and  trace  his  title  as  tenant  in  conmion 
to  a  common  source  and  should,  in  his  report,  give  as  far  as 
practicable  an  abstract  of  all  conveyances  of  undivided  in- 
terests.   Hamilton  v.  Morris,  7  Paige,  39. 

18.  Motion  for  a  reference;  affidavit  of  regularity 

An  affidavit  of  regularity  (see  Form  No.  16,  post,  page  175)  is 
necessary  either  when  the  case  is  brought  to  trial  before 
the  court,  before  an  interlocutory  judgment  is  ent^^d,  or  on 
a  motion  for  a  reference.  This  affidavit  merely  states  the  fact 
of  the  service  of  the  summons  on  the  various  defendants,  the 
manner  of  service;  specifies  which  of  the  defendants  have  ap- 
peared and  which  have  not  appeared;  states  which  of  the  de- 
fendants are  infants,  and  whether  or  not  they  have  appeared 
by  guardians  ad  litem;  recites  which  of  the  defendants  are  in 
default  and  whether  this  default  is  in  pleading  or  in  appear- 
ing, and  also  all  other  facts  showing  that  the  action  has  been 
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regular!}''  b^un  against  all  the  defendants;  that  they  have 
been  properly  served  and  is  a  detailed  statement  of  the  juris- 
dictional facts  in  relation  to  the  action.  In  addition  to  the 
above  matter  is  a  request  for  the  appointment  of  a  referee  to 
take  title  and  inquire  into  the  rights,  shares  and  interests  of 
the  various  parties  under  Code  Civ.  Pro.,  §  1545,  and  Rule  66 
of  General  Rules  of  Practice,  and  also  a  request  that  the 
referee  inquire  as  to  lien  creditors,  under  Code  Civ.  Pro., 
§§  1561  and  1562. 


Form  No.  16 

Notice  of  Motion  for  Reference  to  take  Proof  and  Inquire  as  to 

Creditors  ^ 

(Code  Civ.  Pro.,  §§  1545, 1561  and  1562;  Rule  66,  Gen.  Rules  of  Prac.) 

Supreme  Court,  New  York  Coimty. 

Names  of  Parties  in  Partition 
Action. 

Please  Take  Notice  that  on  the  affidavit  of 

hereimto  annexed,  sworn  to  the 
day  of  ,  19    ,  and  on  the  affidavits  of 

and  sworn   to   respec- 

tively the  day  of  19    ,  and  the 

day  of  ,  19    ,  duly  filed  in  the  office  of  the 

Clerk  of  the  County  of  New  York,  and  on  the  summons, 
complaint  and  notice  of  pendency  of  action,  duly  filed  in 

*  It  should  be  remembered  that  a  reference  to  inquire  as  to  creditors 
under  Code  Civ.  Pro.,  §§  1561  and  1562  is  only  necessary  where  there  is 
a  sale,  for  if  the  property  is  merely  divided  by  means  of  an  actual 
partition,  then  the  liens  against  the  various  parties  attach  to  the  in- 
terest which  is  awarded  to  any  particular  party  and  a  reference  to  as- 
certain such  liens  is  unnecessary.  But  if  a  sale  is  to  be  made,  of  course 
it  is  important  that  it  should  be  made  free  from  all  liens  on  undivided 
shares,  otherwise  no  purchaser  would  take  the  chance  of  bidding  on  the 
property.  liens  on  the  entire  property  can  be  provided  for  in  the  sale 
by  selling  the  property  subject  to  such  liens,  if  found  desirable,  and 
this  fact  can  be  taken  into  consideration  by  the  purchaser. 


174  Note  on  Paktition 

Trial 

the  office  of  the  Clerk  of  the  County  of  New  York  on 
the  day  of  ,  19    ,  and  on  all  proceed- 

ings heretofore  had  in  this  action,  a  motion  will  be  made 
at  Special  Term,  Part  I  of  the  New  York  Supreme  Court 
to  be  held  in  and  for  the  County  of  New  York,  at  the 
County  Court  House  therein,  on  the  day  of 

,19  ,  at  10  SO  o'clock  in  the  forenoon,  or 
as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
referring  the  above  entitled  action  to  a  suitable  person 
to  be  selected  by  the  court  to  take  proof  of  title,  and 
ascertain  the  rights,  shares  and  interests  of  the  several 
parties  in  the  property  described  in  the  complaint  and 
the  several  matters  set  forth  in  the  answers  of  the  various 
parties  herein,  and  to  ascertain  whether  the  property  or 
any  part  thereof  is  so  circumstanced  that  a  partition 
thereof  cannot  be  made  without  great  prejudice  to  the 
owners,  and  if  he  reaches  the  conclusion  that  a  sale  of 
said  property  or  any  part  thereof  is  necessary,  then  that 
he  ascertain,  pursuant  to  §§  1561  and  1562  of  the  Code 
of  Civil  Procedure,  whether  there  is  any  creditor  not  a 
party  to  this  action  who  has  a  lien  upon  the  individual 
share  or  interest  of  any  party,  and  for  such  other,  further 
and  different  relief  as  may  be  equitable. 
Dated  the  day  of  ,  19    . 

Yours,  etc., 

CD., 
Attorney  for  plaintiff. 
To 


(Names  of  all  attorneys  and 
specifying  for  whom  they  appear.) 
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Form  No.  16 

Affidavit  of  Regularity  and  for  a  Reference 

(Code  Civ.  Pro.,  §§  1545, 1561  and  1562;  Rule  66,  Gen.  Rules  of  Prac.) 

Supreme  Court,  New  York  County. 

Names  of  all   the  Parties  in 
the  Partition  Action.) 


S8. 


State  of  New  York 
County  of 

A.  B.y  being  duly  sworn,  deposes  and  says  that  he  is 
the  attorney  for  the  plaintiff  in  the  above  entitled  action. 
Said  action  is  brought  to  partition  certain  real  property 
described  in  the  complaint. 

The  summons  and  complaint  were  personally  served 
within  the  State  of  New  York  on  the  defendants  {naming 
them),  as  appears  by  the  affidavits  of  and 

sworn   to  respectively   the  day  of 

,  19    ,  and  the  day  of 

,  19    ,  which  are  hereto  annexed  and  made  a 
part  of  this  application  (which  were  duly  filed  in  the  office 
of  the  Clerk  of  the  County  of  New  York  on  the 
day  of  ,  19    );  that  more  than  twenty  days 

have  elapsed  smce  the  service  of  the  summons  and  com- 
plaint on  each  and  every  one  of  said  defendants,  and 
none  of  said  defendants  has  appeared  in  the  action  except 
{staJbe  which  of  the  defendants  have  appeared  and  which  have 
pleaded). 

That  the  summons  was  duly  served  on  the  defendants 
{naming  them),  pursuant  to  an  order  of  the  Hon.  C.  D., 
a  Justice  of  the  Supreme  Court,  by  publication  (person- 
ally without  the  State),  as  appears  by  the  affidavit  of 
E.  F.,  sworn  to  the  day  of  ,  19    , 

which  is  hereto  annexed  and  made  a  part  of  this  applica- 
tion (which  was  duly  filed  in  the  office  of  the  Clerk  of  the 
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County  of  New  York  on  the  day  of  , 

19  );  that  more  than  twenty  days  have  elapsed  since 
said  publication  was  completed  (service  was  made)  and 
neither  of  said  defendants  has  appeared  or  answered  in 
the  action  (or  if  any  of  the  defendants  have  appeared  or 
answered  state  what  proceedings  have  been  had). 

That  the  time  of  all  the  defendants  to  appear,  answer 
or  demur  has  expired  and  that  no  answer,  demurrer  or 
notice  of  appearance  has  been  served  on  the  plaintiff's 
attorney  by  any  of  said  defendants  raoept  as  herein- 
before stated. 

That  the  defendants,  E.  G.  and  F.  G.,  are  infants  and 
that  L.  M.  has  been  duly  appointed  guardian  ad  litem  of 
such  infants  by  an  order  of  this  court  and  said  guardian 
duly  appeared  herein  by  M.  N.,  his  attorney,  who  has 
interposed  general  answers  on  behalf  of  said  infants,  not 
denying  any  of  the  material  allegations  of  the  complaint 
and  submitting  the  rights  of  said  infants  to  the  protection 
of  the  court. 

{State  the  facts  in  relation  to  any  other  infant  defendants 
and  whether  or  not  guardians  ad  litem  have  been  appointed 
and  also  in  case  a  person  has  been  appointed  to  receive 
service  of  the  summons  and  complaint  on  behalf  of  the  infant, 
the  fact  of  the  appointment  of  such  person  and  the  fact  of 
such  service.) 

That  a  notice  of  the  pendency  of  the  above  entitled  ac- 
tion, together  with  the  siunmons  and  original  complaint, 
were  duly  filed  in  the  oflBce  of  the  Clerk  of  the  County  of 
New  York  on  the  day  of  ,  19    . 

(//  there  has  been  an  amendment  of  the  complaint  or  of  the 
lis  pendens,  and  the  same  wa^  filed,  stale  the  facts  in  rehr 
tion  thereto.) 

No  order  has  been  made  pursuant  to  §§  1561  and  1562 
of  the  Code  of  Civil  Procedure  to  inquire  as  to  creditors 
not  parties  to  the  action,  who  have  a  lien  on  the  undivided 
share  or  interest  of  any  parties. 

Deponent  therefore  prays  that  an  order  may  be  entered 
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to  take  proof  as  to  the  title  of  the  parties  to  the  action  in 
the  property  described  in  the  complaint  and  to  ascertain 
the  rights,  shares  and  interests  of  the  several  parties  in 
the  said  property,  and  also  to  ascertain  whether  there  is 
any  creditor  not  a  party  who  has  a  lien  on  the  undivided 
share  or  interest  of  any  party  to  the  action,  and  to  report 
the  same  with  all  convenient  speed,  pursuant  to  the  rules 
and  statutes  in  such  case  made  and  provided. 

No  previous  application  for  such  an  order  has  been 
made  to  any  court  or  judge. 

Sworn  to  before  me  this 


day  of  ,19 


A.  B. 


14.  Order  of  reference 

The  order  of  reference  may  be  to  inquire  as  to  title  and  to  ascer- 
tain the  rights,  shares  and  interests  of  the  various  parties 
under  Code  Civ.  Pro.,  §  1645  and  Rule  66  of  the  General 
Rules  of  Practice,  and  also  to  inquire  as  to  creditors  under 
Code  Civ.  Pro.,  §§  1561  and  1562,  or  there  may  be  separate 
orders  of  reference  for  the  purposes  above  stated.  That  is, 
there  may  be  one  order  of  reference  to  inquire  as  to  title  and 
to  ascertain  the  rights,  shares  and  interests  of  the  several 
parties  imder  Code  Civ.  Pro.,  §  1545  and  Rule  66  of  the  Gen- 
eral Rules  of  Practice,  and  another  to  inquire  as  to  credi- 
tors under  Code  Civ.  Pro.,  §§  1661,  1662.  It  is  the  usual 
practice,  however,  to  combine  these  two  references  in  one. 
If,  however,  the  trial  is  before  the  court,  then  the  order  of 
rrference  to  inquire  as  to  creditors  under  Code  Civ.  Pro., 
§§  1561  and  1562,  is  the  only  order  of  reference  made. 


12 
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Form  No.  17 

Order  of  Reference   to  take  Proof  and  to  InQaife  as  to 

Creditors 

(Code  Civ.  Pro.,  {§  1545, 1561  and  1562;  Rule  66,  Gen.  Rulee  of  Prac.) 

At  Special  Term,  Part  I,  of  the 
New  York  Supreme  Court,  held  in 
and  for  the  County  of  New  York, 
at  the  Coimty  Court  House  therein, 
on  the  day  of  , 

19    . 

Present,  Hon.  Bartow  S.  Weeks,  Justice. 

Names  of  all  the  Parties  in 
the  Partition  Action. 

A  motion  having  been  regularly  made  by  the  plaintiff 
herein  for  the  appointment  of  a  referee  to  take  proof  of 
title  and  to  ascertain  the  rights,  shares  and  interests  of  the 
several  parties  in  the  property  described  in  the  complaint 
herein,  and  also  to  inquire  as  to  whether  there  is  any 
creditor  not  a  party  to  the  action  who  has  a  lien  on  the 
undivided  share  or  interest  of  any  party; 

Now,  on  reading  and  filing  the  affidavit  of  , 

sworn  to  the  day  of  ,  19    ,  to- 

gether with  the  affidavits  of  and 

,  sworn  to  respectively  the 
day  of  1 19    ,  and  the  day  of 

,19  ,  by  which  it  appears  that  the  summons  and 
complaint  have  been  personally  served  within  the  State 
of  New  York  on  the  defendants  (naming  them)  and  by 
publication,  or  personally  without  the  State  on  the  de- 
fendants (naming  them),  and  that  the  time  to  appear, 
answer  or  demur  has  expired  as  to  all  of  said  defendants, 
and  none  thereof  having  appeared,  answered  or  demurred 
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except  the  defendants  (naming  (hem),  who  have  appeared 
by  their  attorneys,  to  follows:  {State  the  persona  who 
appeared  ly  attorneys,  and  (he  names  of  the  aitomeys  and 
also  specify  any  of  the  defendants  who  have  answered);  and 
it  further  appearing  that  the  original  summons,  com- 
plaint and  notice  of  pendency  of  action  was  duly  filed 
in  the  office  of  the  clerk  of  the  County  of  New  York  on 
the  day  of  ,  19     ;  that  it  further 

appearing  that  none  of  said  defendants  are  infants  except 

and  for  whom 

has  been  appointed  guardian  ad  litem 
and  who  has  appeared  herein  by  his  attorney,  who  has  in- 
terposed general  answers  on  behalf  of  said  infants,  sub- 
mitting their  rights  to  the  protection  of  the  court;  and  on 
reading  and  filing  the  notice  of  motion  dated  the 
day  of  9  19    ,  and  the  affidavit  of  , 

sworn  to  the  day  of  ,  19    ,  by  which 

it  appears  that  said  notice,  together  with  the  affidavit  on 
which  the  same  is  based,  was  duly  served  on 
the  attorney  for  ,  and  ,  the  at- 

torney for  ,  who  are  the  only  persons 

who  have  appeared  herein  {if  the  proof  of  service  is  indicated 
by  admissions  of  service  endorsed  on  the  notice  of  motion  or 
on  a  separate  paper,  recite  thai  fact  instead  of  proof  of 
service),  and  on  motion  of  C.  D.,  attorney  for  the  plain- 
tiff; (and  after  hearing  C.  D.  in  favor  of  said  motion  and 
E.  F.,  attorney  for  the  defendant  in  op- 

position thereto),  and  no  one  appearmg  in  opposition 
thereto,  it  is  hereby 
Ordered  that  X.  Y.,  Esq.,  of 

Street,  City  of  New  York,  Counsellor  at  Law, 
be  and  hereby  is  appointed  a  referee  in  the  above  entitled 
action  to  take  proof  of  title  and  ascertain  and  report  to 
the  court  the  rights,  shares  and  interest  of  the  several 
parties  to  this  action  in  the  property  described  in  the 
complaint  and  of  which  a  partition  is  sought  and  of  the 
several  matters  set  forth  in  the  complaint  and  amended 


180  Note  on  Partition 

%  

Trial 

complainti  and  the  answers  of  the  various  defendants  who 
have  appeared  and  answered  herem  and  report  whether 
the  property  or  any  part  thereof  is  so  circumstanced  that 
a  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners,  and  if  said  referee  reaches  the  conclu- 
sion that  a  sale  of  said  property  or  any  part  thereof  is 
necessary,  then  he  shall  ascertain  whether  there  is  any 
creditor  not  a  party  to  this  action  who  has  a  lien  upon  the 
individual  share  or  interest  of  any  party  and  shall  for  that 
purpose  cause  a  notice  to  be  published  once  in  each  week 
for  six  successive  weeks  in  the  ,  a  newspaper 

published  in  the  county  of  ,  which  is  desig- 

nated as  the  place  of  trial  of  this  action  and  also  in  the 

,  a  newspaper  published  in  the  county  where 
the  property  described  in  the  complamt  or  a  portion 
thereof  is  situated,  for  a  like  term  requiring  each  person 
not  a  party  to  this  action,  who  at  the  date  of  this  order, 
has  a  lien  upon  any  imdivided  share  or  interest  in  the 
property  described  in  the  complamt  to  appear  before 
said  referee  at  a  specified  place  on  or  before  a  specified 
day  to  prove  his  lien  and  the  true  amount  due  or  to  be- 
come due  to  him  by  reason  thereof,  and  said  referee  shall 
report  to  the  court  with  all  convenient  speed  the  name 
of  each  creditor  whose  lien  is  satisfactorily  proved  before 
him  giving  the  nature  and  extent  of  the  lien,  the  date 
thereof  and  the  amount  due  or  to  become  due  thereon. 

Enter, 
B.  S.  W., 

J*  s*  c» 

16.  Report  of  referee 

The  report  of  the  referee  takes  the  place  of  the  decision  of  the 
court  and  should  state  all  the  facts  in  relation  to  the  action 
with  great  particularity.  The  motion  for  the  interlocutory 
judgment  is  based  entirely  on  said  report,  and  therefore 
becomes  a  basis  of  the  entire  proceeding. 


Note  on  Partition  181 


Trial 


Fonn  No.  18 

Report  of  Referee  as  to  Title,  Interests  of  Parties,  Ltens  of  Cred- 
itors, etc. 

(Code  Civ.  Pro.,  §§  1545, 1561  and  1562;  Rule  66,  Gen.  Rules  of  Prac.) 

Supreme  Court,  New  York  County. 


Names  of  all  Parties  in  Parti- 
tion Action. 


To  the  Supreme  Court  of  the  State  of  New  York,  in  and 

for  the  County  of  New  York : 

The  undersigned,  X.  Y.,  appointed  referee,  pursuant 
to  an  order  of  this  court,  made  in  the  above  entitled  ac- 
tion and  filed  in  the  office  of  the  Clerk  of  the  County  of 
New  York  on  the  day  of  >  19    ^  by 

which  it  was  referred  to  me  to  take  proof  and  report  as  to 
the  title  of  the  respective  parties  in  the  premises  described 
in  the  complaint,  and  as  to  the  rights,  shares  and  in- 
terests of  several  parties  to  the  action  and  also  to  inquire 
and  report  whether  the  whole  premises  or  any  part 
thereof  is  so  circumstanced  that  an  actual  partition  can- 
not be  made  and  that  if  I  should  determine  that  a  sale  of 
the  whole  or  a  part  thereof  was  necessary,  that  I  should 
ascertain  and  report  whether  any  creditor  not  a  party 
to  the  action  had  a  lien  on  the  imdivided  share  or  interest 
of  any  party  do  respectfully  report : 

First:  That  before  proceeding  with  said  reference  I 
took  the  statutory  oath  of  office  which  is  hereunto  an- 
nexed and  made  a  part  of  my  report. 

Second:  That  the  said  matter  was  duly  brought  on 
before  me  on  the  day  of  ,  19    j  by 

a  notice  dated  the  day  of  >  19    , 

which,  together  with  due  proof  or  admission  of  service 
is  hereunto  annexed  and  made  a  part  of  this  report. 
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That  on  the  day  of  i  19    >  before 

me  appeared  the  followmg  attorneys  for  the  respective 
parties^  as  specified :  (names  of  (he  attorneys  and  the  parties 
for  whom  they  appeared). 

Third:  That  there  was  presented  to  me  an  official 
search  certified  by  the  Clerk  of  the  County  of  New  York 
which  is  hereimto  annexed,  wherein  it  appears  that  there 
are  no  hens  or  encumbrances  on  the  whole  premises  or 
upon  any  undivided  share  or  interest  therein,  held  by 
any  party  either  a  party  to  this  action  or  otherwise  (if 
siLch  search  shows  any  sitch  liens  specify  them  in  detail). 

Fourth  :  I  have  taken  proof,  as  appears  by  the  stenog- 
rapher's minutes  of  the  testimony  taken  before  me,  here- 
imto aimexed  and  made  a  part  of  this  report,  and  there 
are  no  general  or  specific  Uens  or  encumbrances  on  the 
whole  of  said  premises  or  any  part  thereof  or  upon  any 
undivided  share  or  interest  therein  held  by  any  party 
either  a  party  to  this  action  or  otherwise.  (//  there  are 
any  such  lienSy  specify  them  in  place  of  the  above  recital.) 

Fifth:  I  have  taken  proof  of  the  several  matters  set 
forth  in  the  complaint  (and  the  answers  of  the  de- 
fendants) and  find  that  the  facts  alleged  in  the  complaint 
are  true. 

Sixth  :  The  following  is  an  abstract  of  the  conveyances 
by  which  the  premises  in  the  complaint  are  held: 

A.  B.  and  Mary,  his  wife, 

to 
CD. 

Warranty  Deed,  dated  the  day  of 

19    . 

Consideration. 

Conveys  the  following  described  property: 

(Give  description  in  full,  and  stale  whether  or  not  His  the 
same  property  cw  is  described  in  the  complaint.) 

(Give  all  (he  other  conveyances  in  the  chain  of  tide,  bring- 
ing the  tide  down  to  (he  common  ancestor  or  common  source 
of  tide.) 
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Seventh:  The  rights  and  mterests  of  the  various  par- 
ties in  the  premises  are  as  follows:  {here  specify  the  par- 
tiaular  right  of  each  party  to  the  action  giving  the  complete 
particvlars.  If  any  of  the  rights  consist  of  dorver  rights  or 
other  interests  of  that  naturcy  which  depend  upon  the  age 
of  the  party  in  interest,  such  age  should  he  specified.  If  it 
is  found  that  any  widow  with  a  dower  right  is  willing  to 
accept  a  certain  sum  in  extinguishment  of  such  dower  right 
this  fact  should  he  stated  also). 

Eighth:  The  premises  described  in  the  complaint  are 
so  circumstanced  that  an  actual  partition  thereof  cannot 
be  made  without  great  prejudice  to  the  owners  thereof, 
for  the  following  reasons:  (these  reasons  should  he  stated 
so  that  the  court  may  reach  the  conclusion  from  the  facts 
staled  that  an  actual  partition  should  not  he  had,  bat  that  a 
sale  should  he  had). 

I  am  therefore  of  the  opinion  that  a  sale  of  the  whole 
premises  is  necessary  and  proper. 

Ninth:  (//  the  referee  decides  thai  an  actual  partition 
can  he  had  he  can  report  in  the  place  of  the  last  preceding 
paragraph,  as  follows) :  In  my  opinion  the  premises  de- 
scribed in  said  complaint  are  so  circumstanced  that  a 
partition  thereof  can  be  had  without  prejudice  to  the 
owners  thereof  and  that  a  partition  of  said  premises 
would  be  more  advantageous  to  such  owners  than  a  sale 
thereof  for  the  following  reasons:  (these  reasons  should  he 
staled). 

Tenth:  Annexed  hereto  are  the  clerk's  searches,  the 
testimony  taken  before  me,  together  with  the  exhibit 
offered  upon  the  hearing  and  all  other  matters  in  connec- 
tion with  that  proceeding.  There  is  also  annexed  hereto 
proof  of  the  publication  of  a  notice  for  claims,  pursuant 
to  §  1562  of  the  Code  of  Civil  Procedure. 

All  of  which  is  respectfully  submitted. 

X.  Y., 
Referee. 
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16.  Confinnatioii  of  report  of  referee  to  hear  and  determme 

Upon  a  motion  to  confirm  the  report  of  the  referee  to  hear  and 
determme  the  issues  in  a  partition  action  the  Special  Term 
has  no  power  to  consider  the  merits;  the  application  for  judg- 
ment upon  the  report  which  is  made  to  the  court  at  Special 
Term  is  not  for  the  purpose  of  a  review  of  the  correctness  of 
the  findings  of  the  referee,  but  simply  to  furnish  an  assurance 
of  regularity  in  the  manner  of  entering  the  judgment  and  to 
enable  all  parties  to  know  that  the  judgment  as  entered  con- 
forms to  the  one  directed  in  the  report.  Manwaring  v. 
Lippincott,  34  Misc.  123;  69  Supp.  461. 

Upon  notice  of  the  application  for  the  confirmation  of  the  re- 
port in  a  partition  suit,  and  for  the  entry  of  an  interlocutory 
judgment  thereon,  the  parties  in  interest  are  entitled  to  be 
heard  upon  any  question  adjudicated  in  the  report  and  which 
may  properly  be  disposed  of  by  the  interlocutory  judgment. 
Winfidd  V.  Stacom,  40  App.  Div.  96;  57  Supp.  563. 

17.  Exceptions  to  report 

The  filing  of  exceptions  to  the  report  of  a  referee  applointed  in  a 
partition  action  is  not  necessary  to  entitle  the  interested 
party  to  attack  the  report.  Winfidd  v.  Siacom,  40  App:  Div. 
95;  57  Supp.  563;  Doremus  v.  Daremus^  76  Hun,  337;  27 
Supp.  1039. 

18.  Reference  to  inquire  as  to  liens  and  protecting  liens  generally 

Before  an  interlocutory  judgment  of  sale  is  made  the  court 
must  order  a  reference  to  ascertain  whether  there  are  any 
creditors  not  parties,  who  have  a  lien  on  the  undivided  in- 
terest of  any  party.  But  the  court  may  dispense  with  such 
a  reference  in  its  discretion  where  a  party  produces  a  search 
certified  by  the  clerk  and  register,  as  the  case  requires,  of  the 
county  where  the  property  is  situated,  and  it  appears  there- 
from, and  by  the  affidavits,  if  any,  produced  therewith, 
that  there  are  no  outstanding  liens.    Code  Civ.  Pro.,  §  1561. 

The  referee,  to  determine  liens,  must  cause  a  notice  to  be  pub- 
lished as  described  in  §  1562. 

The  referee  must  report  to  the  court  any  liens  found.  Code 
Civ.  Pro.  §  1562. 
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Those  holding  specific  liens  of  record  against  owners  of  undivided 
shares  at  the  time  of  the  filing  of  the  notice  of  pendency  of 
action  are  necessary  parties  since  the  amendment  in  1883  to 
Code  Civ.  Pro.,  §  1578.  Winfidd  v.  Stacom,  40  App.  Div. 
95;  57  Supp.  563. 

A  reference  to  ascertain  creditors  must  be  ordered  or  expressly 
dispensed  with  by  the  court  and  cannot  be  dispensed  with  by 
the  referee  merely.  Lippert  v.  GateSf  74  Misc.  36;  133  Supp. 
733. 

A  sale  made  without  advertising  for  creditors  and' without  refer- 
ence to  general  lines  is  not  void,  but  the  parties  who  conduct 
a  sale  without  such  an  advertisement  may  be  required  to 
produce  at  their  own  cost,  regular  searches  for  all  judgments 
and  decrees  for  at  least  twenty  years.  HaU  v.  Partridge,  10 
How.  Pr.  188. 

If  there  are  any  unsettled  claims  of  the  ancestor's  creditors, 
where  the  partition  is  held  within  three  years  of  his  death, 
or  if  there  is  an  existing  will  the  title  on  the  partition  is  bad. 
Disbrow  v.  Folger,  5  Abb.  Pr.  53. 

Under  the  old  practice  a  reference  to  the  clerk  to  ascertain  liens 
and  encumbrances  was  not  an  essential  prelimmary  to  an 
order  of  sale  unless  asked  for  by  a  party,  under  2  R.  S.,  page 
324,  as  amended  by  L.  1830,  page  396,  §  42.  Gardner  v. 
Lukej  12  Wend.  269.  But  a  contrary  decision  was  made  in 
the  case  of  WiMe  v.  Jenkins,  4  Paige,  481,  where  it  was  said  to 
be  indispensable  in  all  cases. 

The  court  may  direct  references  to  inquire  mto  liens  of  judg- 
ments recovered  against  executors  although  not  strict  statu- 
tory liens  upon  the  lands  where  it  appears  that  there  is  no 
personal  estate.    PlaU  v.  PlaU,  4  St.  R.  631. 

Although  imder  L.  1840,  c.  386,  amending  L.  1801,  c.  105, 
where  several  judgments  are  entered  and  docketed  at  differ- 
ent dates,  such  judgments  become  a  lien  simultaneously 
upon  property  thereafter  acquired  by  the  judgment  debtor 
by  inheritance,  nevertheless  in  such  a  case  the  judgment 
creditor  who  first  caudes  execution  to  issue  and  to  be  levied 
on  the  interest  in  the  judgment  debtor  in  such  after-acquired 
property  is  entitled  to  priority  over  other  judgment  liens  and 
the  levying  creditor  is  entitled  to  participate  in  the  place  of 
the  judgment  debtor  in  the  proceeds  of  a  partition  sale  of  the 
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property  made  after  his  levy.  Hvlbert  v.  Hutberi^  166  App. 
Div.  858;  151  Supp.  221. 

Where  the  lien  of  a  judgment  has  expired  by  reason  of  the  ex- 
piration of  ten  years  since  the  same  was  entered,  but  the 
judgment  creditor  moves  for  permission  to  issue  an  execu- 
tion and  the  notice  of  motion  is  served  before  mortgages 
and  conveyances  of  the  property  are  executed,  but  the  exe- 
cution is  issued  alter  the  making  of  such  mortgages  and 
conveyances,  the  lien  of  the  execution  is  superior  to  the  mort- 
gages and  the  conveyances,  where  the  mortgagees  and  the 
grantees  had  knowledge  of  the  motion  for  leave  to  issue  the 
execution,  and  in  an  action  of  partition  the  lien  of  the  judg- 
ment creditor  will  be  sustained  and  enforced.  Lyons  National 
Bank  v.  Sckuler,  115  App.  EHv.  859;  101  Supp.  62. 

Persons  having  specific  liens,  which  appear  of  record,  as  dis- 
tinguished from  general  liens,  upon  undivided  shares  of  par- 
ties to  a  partition  action,  being  necessary  parties  under  Code 
Civ.  Pro.,  §  1578,  the  validity,  priority  and  amount  of  such 
liens  may  properly  be  litigated  before  the  referee  appointed 
to  ascertain  and  report  the  rights,  shares  and  interests  of 
the  several  parties  and  whether  the  land  should  be  partitioned 
or  sold,  etc.,  and  such  lien  should  be  determined  by  the  inter- 
locutory judgment.  Winfidd  v.  Stacom,  40  App.  Div.  95; 
57  Supp.  563. 

A  person  holding  a  mortgage  on  real  property  who  is  made  a 
defendant  in  a  partition  action  cannot  set  up  a  counterclaim 
for  the  establishment  of  his  lien,  and  ask  to  have  the  prop- 
erty sold  to  satisfy  his  lien,  but  if  such  a  person  holding  such 
a  lien  is  made  a  defendant  and  the  court  in  the  partition  ac- 
tion directs  a  sale,  the  lien  of  the  mortgagee  may  be  protected. 
Harlem  Savings  Bank  v.  Larhin,  156  App.  Div.  666;  142  Supp. 
122;  appeal  dismissing  209  N.  Y.  564;  103  N.  E.  1124. 

A  person  who  has  secured  a  judgment  against  a  party  to  a  par- 
tition action  after  the  filing  of  the  notice  of  lis  pendens,  and 
who  has  proved  his  lien  before  the  referee,  should  not  be  made 
a  party  to  the  action,  on  his  own  motion,  after  the  entry  of  an 
interlocutory  judgment  whereby  it  appears  that  the  judg- 
ment of  such  person  will  not  be  paid  because  of  prior  liens, 
when  it  appears  that  all  the  questions  raised  were  or  could 
have  been  Utigated  before  the  referee  on  the  former  hearing; 


Note  on  Partition  187 

such  judgment  creditor,  however,  should  have  a  right  to  be 
heard  on  the  settlement  of  the  final  decree  in  the  partition 
suit.    Flamm  v.  Perry,  78  App.  Div.  603;  80  Supp.  125. 

Where  the  holder  of  a  sheriff's  certificate  of  sale  on  execution 
of  an  undivided  interest  in  the  land  voluntarily  appeared  m  a 
partition  action  and  made  proof  of  his  claim  the  partition 
sale  converted  his  right  in  the  property  to  a  right  to  a  share 
in  the  proceeds  of  the  sale  to  the  extent  of  his  bid.  HuBbert 
V.  HvXbert,  86  Misc.  662;  149  Supp.  568;  aff'd  165  App.  Div. 
858;  151  Supp.  221. 

Where  the  property  has  been  sold  within  three  years  from  the 
death  of  the  former  owner,  the  purchaser  may  have  the 
reference  to  determine  whether  there  are  any  unpaid  debts  of 
such  former  owner.    Disbrow  v.  Folger,  5  Abb.  Pr.  63. 

Failure  to  advertise  for  hens  does  not  necessarily  avoid  the 
judgment  where  the  referee  certified  that  no  liens  existed. 
Ncbk  V.  CrcmweU,  28  How.  Pr.  289;  3  Abb.  Ct.  App.  Dec.  382. 

The  referee's  published  notice  to  lienors  gave  the  name  of  two 
shareholders  only  and  judgment  and  mortgage  creditor  of 
one  of  them  were  not  made  parties.  Such  creditors  appeared 
and  proved  their  claims  before  the  referee  and  it  was  shown 
that  the  referee  had  searched  and  found  no  liens  against  the 
shareowners  not  named,  and  it  was  held  that  the  title  was 
good  and  could  not  be  questioned  for  the  defects  stated. 
Dorenma  v.  Dorenms,  66  Hun,  111;  21  Supp.  13. 

Where  the  referee  appointed  to  ascertain  liens  reports  against 
the  claimant  such  claimant  must  except  to  the  report  in  due 
season  to  preserve  his  lien  upon  the  fund.  Dunham  v.  Maivr 
ard,  4  Paige,  441 ;  Scott  v.  Howard,  3  Barb.  319.  But  see 
Winfidd  V.  Stacom,  40  App.  Div.  95;  57  Supp.  563;  which 
seems  to  change  the  rule  of  the  older  cases,  especially  if  the 
report  of  the  referee  is  also  made  under  Code  Civ.  Pro.,  §  1545. 
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Fonn  No.  19 

Affidavit  on  Motion  for  Reference  to  Inquire  as  to  lienors  against 

Undivided  Shares 

(Code  Civ.  Pro.,  §§  1561-1562) 

Supreme  Court,  New  York  County. 
Title  of  Partition  Action.        | 


State  of  New  York 
County  of 


ss. 


being  duly  sworn,  deposes  and 
says,  that  he  is  the  attorney  for  the  plaintiff  in  the  above 
entitled  action;  that  said  action  is  now  at  issue  as  to  all 
parties  except  as  to  such  defendants  as  have  defaulted, 
but  such  action  has  not  yet  been  tried.  (State  the  particu- 
lars as  to  the  parties  who  have  defaulted  and  those  who  have 
answered.)  No  order  of  reference  has  been  made  herein  to 
determine  liens  held  by  persons  not  parties  against  the 
owners  of  undivided  shares  of  the  parties. 

Deponent  therefore  asks  that  an  order  of  reference 
may  be  made  to  some  suitable  person  to  ascertain  liens 
against  the  undivided  shares  of  the  property  described  in 
the  complaint  held  by  persons  not  parties  to  the  action 
as  against  any  parties  to  the  action,  pursuant  to  §§  1561 
and  1562  of  the  Code  of  Civil  Procedure. 

Sworn  to  before  me   this 

day  of  ,  19    . 
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Form  No.  20 
Order  of  Reference  to  Ascertain  Liens  against  Undivided  Shares 

(Code  Civ.  Pro.,  §§  1561  and  1562) 

At  Special  Term,  Part  I,^  of  the 
New  York  Supreme  Court,  held  m 
and  for  the  Coimty  of 
at  the  County  Court  House  therein 
on  the  day  of  , 

19    . 

Present:  Hon.  Bartow  S.  Weeks,  Justice. 


Same  Title  as  Partition 
Action. 


On  reading  and  filing  the  affidavit  of 
sworn  to  the  day  of  ,  19    ,  and  on 

reading  the  complaint  in  this  action,  verified  the 
day  of  >  19    ,  which  was  filed  in  the  office  of 

the  Clerk  of  the  Coimty  of  on  the 

day  of  ,  19    ,  and  on  reading  and 

filing  the  notice  of  motion  dated  the  day  of 

,  19    ,  together  with  due  proof  (admission) 
of  service  thereof,  and 

On  motion  of  attorney  for  (and  no  one 

appearing  in  opposition  thereto  ) ,  it  is  hereby 

Ordered,   that  ,  an  attorney  and 

Counselor  at  Law  of  Street,  Borough 

of  Manhattan,  City,  County  and  State  of  New  York,  be 
and  hereby  is  appointed  Referee  to  ascertain  whether 
there  is  any  creditor  not  a  party  to  the  above  entitled  ac- 


^  If  the  order  was  made  without  notice  it  would  be  made  at 
Part  II  in  New  York  County. 
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tion  who  has  a  lien  on  the  undivided  share  or  interest  of 
any  party. 

It  is  Further  Ordered  that  the  Referee  cause  a 
notice  to  be  published  once  a  week  for  six  successive 
weeks  in  the  a  newspaper  published  in 

the  county  wherein  the  place  of  trial  is  designated,  and 
also  in  the  ,  and  ,  news- 

papers published  in  the  counties  wherein  the  property 
described  in  the  complaint  is  situated,  requiring  each 
person  not  a  party  to  the  action,  who,  at  the  date  of  this 
order,  has  a  lien  upon  any  undivided  share  or  interest  m 
the  property,  to  appear  before  said  Referee  at  a  specified 
time  and  place,  and  on  or  before  a  specified  date,  to  prove 
his  lien  and  the  true  amount  due  or  to  become  due  thereon 
by  reason  thereof. 

It  is  Further  Ordered  that  said  Referee  report  to 
the  court  with  all  convenient  speed  the  name  of  each 
creditor  whose  lien  is  satisfactorily  proved  before  him, 
the  nature  and  extent  of  the  hen,  the  date  thereof  and 
the  amount  due  or  to  become  due  thereupon. 

Enter, 
B.  S.  W., 

J.  s.  c 


Form  No.  21 
Notice  to  Lienors  to  Present  Claims  ^ 

(Code  Civ.  Pro.,  §  1562) 

Supreme  Court,  New  York  County, 

Same  Title  as  Partition  Action.  | 

Please  Take  Notice  that  any  person  not  a  party  to 
the  above  entitled  action,  who  has  a  lien  upon  any  un- 

'  The  above  notice  must  be  published  onoe  in  each  week  for  six 
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divided  share  or  interest  of  any  of  the  above  named  par- 
ties in  the  property  hereinafter  described^  is  required  to 
appear  before  the  undersigned,  the  Referee  appointed 
under  §§  1561  and  1562  of  the  Code  of  Civil  Procedure, 
by  an  order  filed  in  the  oflSce  of  the  Clerk  of  the  County  of 

,  on  the  day  of  , 

19    ,  at  the  office  of  the  said  Referee,  at 
Street,  in  the  Borough  of  ,  City  of 

,   State  of  ,   on  or  before  the 

day  of  ,  19    ,  to  prove  said  hen  and 

the  true  amount  due  or  to  become  due  by  reason  thereof, 
and  to  specify  the  nature  of  such  lien  or  encumbrance  and 
the  dates  thereof  respectively. 
The  premises  described  in  the  complaint  are  as  follows: 
(Insert  description  the  same  as  in  the  complaint) 
Dated,  the  day  of  ,  19    . 


A.  B.,  Referee. 

Attorney  for  plaintiff. 

Street, 
Borough  of  , 

New  York  City. 

19.  Compelling  referee  to  pay  taxes 

If  the  judgment  directs  the  referee  to  pay  taxes  and  assessments 
which  are  liens  the  purchaser  may  compel  the  referee  to 

successive  weeks,  in  a  newspaper  published  in  the  county  wherein  the 
place  of  trial  is  designated,  such  newspaper  to  be  designated  by  the 
court  directing  the  reference,  and  also  in  a  newspaper  published  in 
each  county  wherein  the  property  is  situated.  Code  Civ.  Pro.,  §  1562. 
The  Referee  must  report  to  the  court  with  all  convenient  speed  the 
name  of  each  creditor  whose  lien  is  satisfactorily  proved  before  him,  the 
nature  and  extent  of  the  lien,  the  date  thereof,  and  the  amount  due 
or  to  become  due  thereupon.  Code  Civ.  Pro.,  §  1562.  Of  course,  if 
the  Referee  is  also  named  to  take  proof  as  to  title  and  determine  the 
rights,  shares  and  interests  of  the  several  parties,  the  report  of  the 
Referee  may  also  contain  the  matters  provided  for  in  the  above 
section. 
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perf  onn  the  duty  fanpowed  upon  him,  by  a  motion,  and  aiioald 
not  be  limited  to  an  action.  Weteman  v.  Wingrove^  85  N.  T. 
353;  affg  9  Week.  Dig.  434. 

101  lienor  mlerreniiig  and  dcaandiiig  nle  of  jaoyeily 


A  penon  havmg  a  hen  <m  lands  aou^t  to  be  partitioned  who  is 
made  a  party  defendant  may  asBert  his  lien  and  adc  that  it  be 
paid  out  of  the  proceeds  of  the  sale,  if  one  is  directed,  but 
he  has  no  ri|^t  to  intervene  in  the  action  for  the  puipose  of 
enforcing  a  sale  and  the  court  itsdf  has  no  power  to  direct  a 
sale  unless  it  appears  that  the  property  cannot  be  partitioned. 
Harlem  Savings  Bank  v.  Larkin,  156  App.  Div.  666;  142 
Supp.  122;  appeal  dismissed  209  N.  Y.  564. 

SI.  Protectiiig  IntereafeB  of  unkiHum  owners 

The  interest  of  unknown  owners  must  be  protected  the  same  as 
if  such  owners  appeared  in  person.    Code  Civ.  Pro.,  §  1572. 

8S.  Tnterloctttoiy  judgment 

The  rights,  diares  and  interest  of  all  the  parties  are  detennined 
by  the  interlocutory  judgment.  Code  Civ.  Pro.,  §  1546.  The 
interlocutory  judgment  also  determines  whether  there  is  to  be 
an  actual  partition  or  a  sale.    Code  Civ.  Pro.,  §  1546. 

The  practice  of  entering  in  the  first  instance  an  interlocutory 
judgment  to  be  followed  by  a  final  judgment  upon  the  tenni- 
nation  of  the  proceedings  authorized  by  the  interlocutory 
judgment  prevailed  in  chancery  and  is  expressly  authorized 
and  required  by  the  Code.  Mingay  v.  Lackey ,  142  N.  Y.  449; 
afif'g  74  Hun,  89;  26  Supp.  161. 

Several  interlocutory  judgments  may  be  entered  in  the  same 
action  if  necessary,  where  it  is  found  that  there  are  separate 
interests  and  shares  and  it  cannot  be  determined  in  the  first 
instance  to  whom  such  shares  should  go.  The  action  may,  if 
necessary,  be  severed  in  several  actions  when  these  various 
interlocutory  judgments  are  entered.  Code  Civ.  Pro., 
§1547. 

Shares  in  common  may  be  set  off  to  two  or  more  parties  where 
they  so  de«re.    Code  Civ.  Pro.,  §  1548. 

If  it  appears  by  the  pleadings  or  the  evidence  in  the  action  or  by 
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the  report  of  the  referee  that  there  exist  liens  upon  the  share 
or  interest  of  a  party  in  the  property  an  interlocutory  judg- 
ment directing  sale  must  direct  the  oj£cer  making  it  to  pay 
into  the  court  the  portion  of  the  money  arising  from  the  sale  of 
the  share  or  interest  of  a  party  holding  a  hen  after  deducting 
the  portion  of  the  costs  and  expenses  for  which  such  party  is 
liable.  Code  Civ.  Pro.,  §  1563. 
The  estate  of  each  known  owner,  or  of  the  defendants,  and  some 
of  them  collectively,  when  their  rights  between  each  other  are 
disputed,  should  be  stated  in  the  judgment.  HyaU  v.  Ptigsley, 
23  Barb.  285;  modf'd  33  Barb.  373. 

23.  Modification  of  interlocutory  judgment  to  permit  sale 

If  a  majority  of  the  commissioners  report  that  the  property  or  a 
portion  of  it  is  so  circumstanced  that  partition  cannot  be  had 
without  great  prejudice  to  the  owners  the  court  may  modify 
the  interlocutory  judgment  or  render  a  supplemental  inter- 
locutory judgment  reciting  the  facts  and  directing  that  the 
property  or  a  distinct  parcel  thereof  be  sold  by  the  referee 
designated  in  the  judgment  or  by  the  sheriff.  Code  Civ.  Pro., 
§1560. 

Where  an  action  to  partition  real  estate  of  which  a  decedent  died 
seized,  is  brought  within  three  years  after  the  issuance  of 
letters  of  administration  on  a  decedent's  estate,  the  decree 
should  direct  that  the  sale  be  made  free  from  the  decedent's 
debts  and  that  the  proceeds  be  paid  into  court  to  satisfy  such 
debts  as  may  be  established;  and  where  no  such  provision  is 
contained  in  the  judgment,  although  the  property  was  sold 
free  from  the  decedent's  debts,  the  court  has  power  to  amend 
the  uiterlocutory  judgment,  nunc  pro  iuncy  by  inserting  such  a 
direction.  Palmer  v.  TerwiUiger,  95  App.  Div.  35;  88  Supp. 
526. 

24.  Setting  aside  interlocutory  judgment 

An  interlocutory  judgment  which  does  not  contain  a  provision 
for  discharging  the  lien  of  an  outstanding  judgment  against 
one  of  the  parties  as  required  by  Code  Civ.  Pro.,  §  1563, 
should  be  set  aside  at  the  instance  of  the  assignee  of  the  out- 
standing judgment.  Kelly  v.  Werner ,  34  App.  Div.  68;  53 
Supp.  1067. 
13 
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FSom  If  o«  tt 
Itttadocatarj  Jndginiwit  for  Actual  Pftrthioii  and  Appointnient  of 


(Code  Civ.  Plo.,  H  ^^46,  1547, 1548,  1560,  1563) 

At  Special  Term,  Part  HI,  of  the 
New  York  Supreme  Court,  held 
in  and  for  the  County  of  New 
York,  at  the  County  Court  House 
therein,  on  the  day  of 

,19    . 

Present,  Hon.  Jabies  A.  O'Gobman,  Justice. 


Names  of  all  Parties  to  Par- 
tition Action. 


The  above  entitled  action  having  been  r^ularly  tried 
at  Special  Term,  Part  III,  of  the  New  York  Supreme 
Court,  held  in  and  for  the  County  of  New  York,  at  the 
County  Court  House  therein,  on  the  day  of 

,  19  ,  and  due  proof  having  been  made  and 
filed  of  service  of  the  summons  and  complaint  on  all  the 
defendants  herein,  and  that  a  notice  of  the  pendency  of 
the  action  had  been  filed  in  the  office  of  the  Clerk  of  the 
County  of  New  York,  on  the  day  of  , 

19  ,  and  that  none  of  the  defendants  had  appeared 
except  who  appeared  by  , 

her  attorney,  and  who  appeared  by  his 

attorney  (recite  any  other  appearances),  and  the  issues 
having  been  duly  tried  by  the  Coiul;  (if  there  has  been  a 
trial  of  any  issiiea  by  a  jury  at  the  same  or  another  part  of 
the  court,  or  hy  a  referee,  recite  the  fact),  and  the  decision 
of  the  court  having  been  made  and  entered,  wherein  and 
whereby  actual  partition  of  the  premises  described  in  the 
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complaint  is  directed  to  be  made  among  the  parties 
hereto,  as  hereinafter  set  forth, 

Now,  on  motion  of  ,  attorney  for  the 

plaintiff,  and  after  hearing  ,  attorney  for 

the  defendant,  ,   and  , 

attorney  for  the  defendant  ,  in  opposition 

thereto,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  rights, 
shares  and  interests  of  the  parties  to  this  action  in  the 
property  heremafter  described,  are  as  foUows: 

First:  The  plaintiff  is  entitled  to  an 

xmdivided  one-  part  of  said  premises,  subject  to 

the  right  of  dower  therein  of  the  defendant 
(state  the  rights  of  aU  other  parties  in  the  same  manner). 

It  is  Further  Ordered,  Adjudged  and  Decreed  that 

and  ,  and 

,  three  reputable  and  disinterested  freeholders, 
are  hereby  appointed  commissioners  to  make  partition 
as  herein  directed,  and  to  proceed  and  report  according  to 
law ;  that  in  case  partition  of  said  premises  cannot  be  made 
with  perfect  equality  between  the  said  parties  according 
to  their  respective  rights  and  interests  therein  unless 
compensation  be  made  by  one  or  more  of  them  to  the 
other  or  others  of  them,  then  the  said  commissioners  shall 
ascertain  and  report  the  proper  compensation  which 
should  be  made  for  such  inequality  and  by  whom  it 
ought  to  be  made  and  by  whom  it  ought  to  be  allowed; 
that  the  costs,  disbiursements,  referee's  fees,  stenographer's 
fees,  fees  of  surveyors,  commissioner's  charges  and  clerk's 
fees  shall  be  borne  and  paid  by  the  respective  parties  in 
the  manner  to  be  hereinafter  directed  in  the  final  judg- 
ment to  be  made  and  entered  in  this  action. 

The  following  is  a  description  of  the  premises  to  be  par- 
titioned as  herein  provided : 

(Description  of  property) 

It  is  Further  Ordered,  Adjudged  and  Decreed 
that  any  party  to  this  action  may  apply  to  the  court  at 
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the  foot  of  this  judgment  for  such  further  directions  or 
provisions  as  may  be  equitable. 

Enter, 
J.  A.  O'G., 

J.    b.    L/. 


Form  No.  28 


Interlocutory   Judgment;   After   Issues   Tried   Before   Referee; 
Ordering  Actual  Partition  and  Appointing  Commissioners  ^ 

(Code  Civ.  Pro.,  §§  1546,  1547,  1548,  1560,  1563) 

At  a  Special  Term  of  the  Su- 
preme Court  held  in  the  County 
Court  House,  Borough  of  Brook- 
13m,  County  of  Kings,  on  the 
9th  day  of  November,  1910, 

Present,  Hon.  Abel  E.  Blackmar,  Justice. 

Same  Title  as  Complaint.       | 

This  action  having  been  brought  for  the  partition  of 
certain  real  estate,  Alice  Corr,  having  appeared  by  Messrs. 
Foley  &  Powell,  the  defendant  New  York  City  Water 
Front  Company  by  Messrs.  Davison  &  Underbill,  the 
defendants  Ralph  G.  Packard  and  Harriet  L.  Packard  by 
Orlando  B.  Batten,  Esq.,  and  the  defendant  Mission  of 
the  Immaculate  Virgin  for  the  Protection  of  Homeless 
and  Destitute  Children  by  William  J.  Fanning,  Esq., 
and  none  of  the  said  defendants  having  served  an  answer 
or  demurrer  denying  the  material  allegations  of  the  com- 
plaint except  the  defendant  Mission  of  the  Immaculate 
Virgin  for  the  Protection  of  Homeless  and  Destitute 
Children,  which  served  an  answer  alleging  that  it  was  the 
owner  of  the  premises  sought  to  be  partitioned  herein,  and 

'  From  Kellum  v.  Corr,  209  N.  Y.  486;  afif'g  149  App.  Div.  200;  133 
Supp.  784;  reported  antCj  page  1.  For  complaint  from  this  case  see 
anUf  page  132. 
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an  order  having  been  made  referring  the  issues  raised  by 
the  said  answer  of  the  defendant  Mission  of  the  Immacu- 
late Virgin  for  the  Protection  of  Homeless  and  Destitute 
Children  to  David  B.  Ogden,  Esq.,  as  Referee,  to  hear 
and  determine  the  same,  which  order  was  entered  in  the 
office  of  the  Clerk  of  the  County  of  Queens  on  October  1, 
1908,  and  the  said  issues  having  been  tried  before  said 
Referee,  and  he  having  made  his  decision  containing 
findings  of  fact  and  conclusions  of  law  and  directing 
the  judgment  to  be  entered  thereon,  which  was  filed  in 
said  Clerk's  office  on  October  26,  1910. 

Now  on  motion  of  Charles  S.  Noyes,  attorney  for  the 
plainti£f,  it  is  Ordered,  Adjudged  and  Decreed  as  follows: 

First:  That  the  plaintiff  and  the  defendants  Alice 
Corr  and  the  New  York  City  Water  Front  Company  are 
the  owners  of  and  are  seized  in  fee  of  the  premises  known 
as  Lots  four  and  five  of  the  Second  Division  of  the  Beach 
as  set  forth  in  the  Commissioner's  Report  in  the  suit  of 
John  Comwell  against  William  Comwell  and  others, 
filed  in  the  office  of  the  Clerk  of  the  County  of  Queens 
on  June  6, 1809. 

Second:  That  the  said  report  and  the  decree  entered 
thereon  in  said  action  conveyed  and  gave  title  to  the 
various  allottees  to  the  premises  therein  described  as 
allotted  to  them,  and  that  in  and  by  said  Commissioner's 
report  and  decree  Thomas  Bannister  and  Rachael,  his 
wife,  in  the  right  of  the  said  Rachael,  became  the  owners 
m  fee  of  premises  described  in  said  report  as  Lots  four 
and  five  of  the  Second  Division  of  the  Beach,  and  that 
thereafter  the  interest  of  the  said  Thomas  and  Rachael 
Bannister,  in  and  to  the  said  premises  descended  to  and 
became  vested  in  the  plaintiff  and  the  said  Alice  Corr 
and  the  said  New  York  City  Water  Front  Company. 

Third  :  That  the  correct  westerly  boundary  line  of  the 
said  Lot  four  of  the  Second  Division  of  the  Beach  is  a 
line  running  parallel  with  the  easterly  side  of  Storm  Ave- 
nue at  Arveme,  and  distant  one  hundred  and  forty-nine 
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and  one-half  feet  easterly  therefrom,  and  the  correct 
easterly  line  of  Lot  five  of  the  Second  Division  of  the 
Beach  is  a  line  one  thousand  three  hundred  and  twenty 
feet  east  of  said  last  mentioned  line  and  that  the  said  west- 
erly boundary  line  of  said  Lot  four  of  the  Second  Division 
of  the  Beach  has  been  located  by  the  owners  of  the  said 
lot  adjoining  the  same  upon  the  west  on  a  line  drawn 
parallel  with  the  east  side  of  Storm  Avenue,  and  one  hun- 
dred feet  easterly  therefrom,  and  said  location  is  binding 
upon  the  parties  to  this  action  and  upon  the  various  own- 
ers of  said  Lot  3  of  the  Second  Division  of  the  Beach 
adjoining  the  said  Lot  four  upon  the  west. 

Fourth  :  That  the  description  of  the  premises  of  which 
the  plaintiff  and  the  said  Alice  Corr  and  said  New  York 
Water  Front  Company  are  seized  as  aforesaid  is  as  fol- 
lows: All  that  lot,  piece  or  parcel  of  land,  situate,  lying 
and  being  on  Rockaway  Beach,  in  the  Fifth  Ward  of  the 
Borough  of  Queens,  in  the  City  of  New  York,  Coimty  of 
Queens  and  State  of  New  York,  and  bounded  and  de- 
scribed as  follows:  On  the  west  by  a  line  drawn  parallel 
with  the  easterly  side  of  Storm  Avenue  and  distant  one 
hundred  feet  easterly  therefrom  measured  at  right  angles 
thereto,  and  by  a  continuation  of  said  line  southerly  to 
the  Atlantic  Ocean;  on  the  south  by  the  Atlantic  Ocean 
at  low  water  mark ;  and  on  the  east  by  a  line  drawn  parallel 
with  the  first  course  and  distant  thirteen  hundred  and 
sixty-nine  and  one-half  feet  easterly  therefrom,  measured 
on  a  line  at  right  angles  thereto;  and  on  the  north  by  the 
line  between  the  Beach  and  the  Marsh,  which  line  is  more 
particularly  described  as  follows: 

Beginning  at  a  point  on  the  westerly  line  of  the  whole 
tract  as  above  set  forth  and  distant  sixty-six  feet  southerly 
from  the  northerly  side  of  the  Boulevard  measured  along 
said  line,  running  thence  east  three  hundred  feet,  thence 
north  seventy-four  degrees  eighteen  minutes  east  one 
hundred  and  sixty-six  and  nineteen  hundredths  feet, 
thence  south  seventy-seven  degrees,   nineteen  minutes 
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east  two  hundred  and  five  feet,  thence  south  eighty 
degrees  fifty  minutes  east  three  hundred  and  thirteen 
and  ninety-nine  hundredths  feet,  thence  east  three 
hundred  and  fifty  feet,  thence  north  eighty-one  degrees 
fifty-six  minutes  east  fifty  feet  to  the  easterly  line  of  the 
whole  tract;  excepting,  however,  from  the  above  tract  a 
strip  sixty  feet  wide,  thirty  feet  on  each  side  of  the  center 
line  of  the  strip  occupied  by  the  Long  Island  Railroad 
Company,  said  center  line  being  in  the  center  of  the 
southerly  track  now  used  by  the  said  Railroad. 

Fifth  :  That  the  rights,  shares  and  interests  of  the  said 
co-tenants  in  the  said  real  property  are  as  follows:  The 
plaintifif  Cornelia  Kelliun  is  seized  in  fee  of  and  is  entitled 
to  an  imdivided  one-fourth  interest  in  the  said  premises; 
the  defendant  Alice  J.  Corr  is  seized  in  fee  of  and  is  en- 
titled to  an  undivided  one-fourth  interest  in  said  premises; 
the  defendant  New  York  City  Water  Front  Company  is 
seized  in  fee  of  and  is  entitled  to  an  undivided  one-half 
interest  in  the  said  premises,  subject  to  the  Hen  of  the 
mortgages  hereinafter  set  forth. 

Sixth;  That  the  share  of  the  New  York  City  Water 
Front  Company,  one  of  the  defendants  in  this  action, 
is  subject  to  a  decree  of  foreclosure  and  sale  in  favor  of 
Ralph  G.  Packard  rendered  July  5,  1895,  upon  which 
there  remains  due  the  sum  of  five  thousand  four  hundred 
and  eleven  and  57-100  dollars,  with  interest  thereon, 
from  said  5th  day  of  July,  1895,  at  the  rate  of  six  per  cent 
per  annum;  and  it  is  also  subject,  second,  to  the  lien  of  a 
mortgage  on  said  undivided  one-half  interest  made  by 
Adah  P.  Vemam  to  Harriet  L.  Packard  dated  May  9, 
1900,  on  which  there  is  due  the  smn  of  fourteen  thousand 
eight  hundred  and  seven  and  67-100  dollars,  with  in- 
terest thereon  at  the  rate  of  five  per  cent  per  annum  from 
the  said  9th  day  of  May,  1900. 

Seventh:  That  the  defendant  the  Mission  of  the 
Immaculate  Virgin  for  the  Protection  of  Homeless  and 
Destitute  Children  has  no  title  to  any  portion  of  the 
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premises  described  in  the  complaint  in  this  action,  and 
has  no  right  thereto. 

Eighth:  That  the  partition  of  the  said  premises  be 
made  according  to  law,  and  the  course  and  practice  of 
this  court,  between  the  said  plaintiff  and  the  defendants 
Alice  Corr  and  the  New  York  City  Water  Front  Com- 
pany, and  that  Leander  B.  Faber,  Morris  L.  Strauss, 
A.  M.  McKnight  be  and  hereby  are  appointed  Commis- 
sioners for  the  purpose  of  making  such  partition;  that 
they  set  apart  to  the  defendant  New  York  City  Water 
Front  Company  one-half  of  the  premises  above  described, 
and  that  the  mortgage  and  judgment  held  by  the  defend- 
ants Ralph  G.  Packard  and  Harriet  L.  Packard  be  a  lien 
upon  the  property  so  set  apart  to  the  said  New  York 
City  Water  Front  Company,  and  that  they  set  apart  to 
the  plaintiff  one-fom+h  of  the  premises  above  described; 
and  that  they  set  apart  to  the  defendant  Alice  Corr 
another  one-fourth  part  of  the  premises  above  described 
and  that  the  said  shares  of  the  plaintiff  and  the  defendant 
Alice  Corr  be  free  from  the  lien  of  the  said  mortgages, 
and  that  the  said  allotments  be  made  in  accordance  with 
the  quality  of  the  property  so  set  apart,  so  that  each  of  , 
said  parties  shall  receive  a  proportionate  share  of  the  said 
property,  quality  and  quantity  being  relatively  consid- 
ered; that  the  said  Commissioners  designate  the  said 
several  portions  by  posts,  stones  and  other  permanent 
monuments,  and  that  they  may  employ  a  surveyor  to 
aid  them  in  so  doing;  that  the  said  Commissioners  make 
a  full  report  of  such  proceedings  hereby  entrusted  to  them, 
specifying  therein  the  manner  in  which  they  have  dis- 
charged their  trusts,  describing  the  property  divided  and 
the  share  therein  allotted  to  each  party  with  the  quantity, 
courses  and  distances  or  other  particular  descriptions  of 
each  share  and  a  description  of  the  posts,  stones  or  other 
monuments,  and  specifying  the  items  of  their  charges; 
that  their  said  report  be  acknowledged  or  proved  and 
certified  in  like  manner  as  a  deed,  to  be  recorded  and 
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to  be  filed  in  the  office  of  the  Clerk  of  the  County  of 
Queens. 

Ninth:  Any  party  to  this  action  may  apply  upon 
the  foot  of  this  decree  for  such  other  or  further  relief  as 
may  be  proper  or  necessary  in  the  premises. 

Enter,  A.  E.  B., 
Justice  of  the  Supreme  Court. 
Enter  in  Queens  Coimty  granted  Nov.  9, 1910. 
Henry  P.  Molloy,  Clerk. 


Form  No.  24 


Interlocutory  Judgment;  Appointing  Referee  to  Determine  Liens 

and  Report  ^ 

(Code  Civ.  Pro.,  §§  1456,  1547,  1548,  1560,  1563) 

At  a  Term  of  the  Coimty  Court, 
held  in  and  for  the  Coimty  of 
Queens,  at  the  County  Court  House 
in  Long  Island  City,  on  the  23d  day 
of  November,  1911. 

Present,  Hon.  Burt  Jay  Humphrey,  Coimty  Judge. 
Same  Title  as  Complaint. 


This  action  having  regularly  come  on  for  trial  and  held 
before  Hon.  Burt  Jay  Humphrey,  Judge  of  this  Court, 
without  a  jury  (the  parties  thereto  having  stipulated  that 
the  issues  should  be  tried  without  a  jury),  at  a  term  of 
this  court  held  on  the  28th  day  of  April,  1911,  and  on 
various  days  thereafter  upon  the  pleadings  and  proceed- 

'  From  Cramp  v.  Dady,  208  N.  Y.  599;  aflf'g  without  opinion  152 
App.  Div.  937;  137  Supp.  1116,  no  opinion.  For  complaint  from 
this  case,  see  ante,  page  147.  For  additional  interlocutory  judg- 
ment, post,  page  204.  This  form  and  the  succeeding  one  show 
somewhat  irregular  practice,  but  indicate  what  may  be  done 
when  a  case  is  prematurely  brought  on  for  bearing  in  court  before 
the  appointment  of  a  referee  to  determine  liens. 
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ings  herein,  the  plaintiff  having  appeared  by  Wyckoff, 
Clarke  &  Frost,  his  attorneys;  Edward  L.  Frost,  of  coun- 
sel; the  defendants  Dady  and  Miles  by  C.  Lansing  Hays, 
their  attorney,  and  Edward  L.  Frost  of  counsel;  the  de- 
fendant. The  People's  Trust  Company  by  Wingate 
&  Cullen,  its  attorneys,  S.  M.  Woodman  of  counsel;  the 
infant  defendants  Anselm  having  appeared  generally  by 
Charles  J.  Ryan,  their  guardian  ad  litem,  who  filed  the 
usual  infants'  general  answer  but  failed  to  be  present 
upon  the  trial,  and  the  defendant  Fannie  Bedell  Smalley, 
having  appeared  by  Harry  W.  Moore,  her  attorneys,  and 
all  the  other  defendants  having  appeared  by  Wilmot  L. 
Morehouse,  their  attorney;  and  the  proofs  of  all  parties 
having  been  adduced  and  their  respective  coimsel  heard 
and  due  deliberation  having  been  had  thereon,  it  is 

Ordered,  Adjudged  and  Decreed,  that  the  plaintiff 
Herbert  W.  Cramp  is  seized  and  possessed  in  fee  simple 
absolute,  of  an  undivided  one-twentieth  of  said  premises. 
That  defendant  Chester  A.  Dady  is  seized  in  fee  simple 
absolute  and  possessed  of  an  imdivided  l&-40ths  of  said 
premises,  subject  to  the  inchoate  right  of  dower  of  his 
wife,  Loretta  R.  Dady,  and  defendant  Laura  M.  Miles  is 
seized  in  fee  simple  absolute  and  possessed  of  an  undivided 
l^-40ths  of  said  premises.  That  the  rights  of  the  plain- 
tiff and  the  said  defendants  Miles  and  Dady  are  subject 
and  subordinate  to  a  mortgage  of  the  People's  Trust 
Company,  dated  December  24,  1908,  and  recorded  in  the 
Queens  County  Clerk's  oflBce  in  Liber  1145,  page  79  of 
Mortgages. 

And  it  appearing  that  there  has  been  no  reference  under 
§  1561  of  the  Code  nor  has  the  court  dispensed  with  the 
reference  required  by  said  section  it  is 

Ordered,  that  it  be  referred  to  Herman  Winne,  Esq., 
of  Ozone  Park,  Queens  Coimty,  counsellor  at  law,  to 
ascertain  whether  there  is  a  creditor  not  a  party  to  this 
action,  who  has  a  Uen  on  said  real  property  or  on  the  un- 
divided  share  or  interest  therein  of  any  party  to  this  ac- 
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tion,  and  whether  there  is  any  person  not  a  party  to  this 
action  having  a  specific  hen  on  said  real  property  or  on 
the  undivided  share  or  interest  therein  of  any  party  to 
this  action,  appearing  of  record  at  the  time  of  the  fiUng  of 
the  notice  of  the  pendency  of  this  action,  and  that  pur- 
suant to  §§  1561  and  1562  of  the  Code  of  Civil  Procedure, 
the  said  referee  cause  to  be  pubUsh'ed  once  a  week  for 
six  successive  weeks  in  Long  Island  Farmer,  a  newspaper 
published  in  the  County  of  Queens  and  also  in  Long 
Island  Democrat,  a  newspaper  also  published  in  the 
County  of  Queens,  wherein  said  real  property  is  situated, 
a  notice  requiring  each  person  not  a  party  to  this  action 
who  had  a  lien  on  said  real  property  described  in  the  com- 
plaint herein,  or  on  the  undivided  share  or  interest  therein 
at  the  date  of  this  order,  to  appear  before  him  at  a  speci- 
fied place  and  on  or  before  a  specified  time  to  be  therein 
fixed  and  prove  his  hen  and  the  true  amount  due  or  to 
become  due  him  by  reason  thereof  and  to  specify  the  na- 
ture and  extent  of  any  such  hen,  and  report  thereon  with 
all  convenient  speed;  and  it  is  further 

Ordbred,  Adjudged  and  Decreed  that  the  plaintiff, 
Herbert  W.  Cramp,  recover  of  and  from  the  defendants, 
Alice  A.  Davis,  James  A..  Mimroe,  Annie  Munroe,  his 
wife;  George  S.  Munroe,  Alletta  Munroe,  his  wife;  Alfred 
A.  Munroe,  Clara  Munroe,  his  wife;  Antoinette  Rooney, 
Clara  Augusta  Segur,  Georgiana  H.  Comwell,  Leonora 
Hendrickson  Fowler,  Benjamin  Bedell,  William  Belknapp, 
Fannie  Bedell  Smalley,  Mary  Ann  Wright,  Harriet  L. 
Brown,  Adrianna  B.  Basson,  Richard  H.  Howard,  and 
Annie  Howard,  his  wife;  J.  Edgar  Howard  and  Marie 
Howard,  his  wife;  William  A.  Howard  and  Agnes  Howard, 
his  wife;  and  Ella  F.  Davis,  the  sum  of  two  hundred 
ninety-two  and  20-100  ($292.20)  dollars,  his  costs  and 
disbmrsements  herein. 

Enter, 
B.  J.  H., 
Ck).  J. 
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Form  No.  86 


Interlocutory  Judgment;  Confirming  Preceding  Form  After  Re- 
port of  Referee  to  Determine  Liens  and  Ordering  Sale  ^ 

(Code  Civ.  Pro.,  §§  1546,  1547,  1548,  1560,  1563) 

At  a  Term  of  the  County  CJourt, 
held   m   and   for   the   County   of 
Queens  at  the  County  Court  House 
m  Long  Island  City  on  the 
day  of  February,  1912. 

Present,  Hon.  Burt  Jay  Humphrey,  County  Judge. 


Same  Title  as  Complaint. 


This  action  having  been  brought  on  for  further  hearing 
at  a  Term  of  this  Court,  and  a  motion  now  being  made 
upon  due  notice  to  all  of  the  parties  appearing  herein  for 
the  entry  of  an  interlocutory  judgment  and  decree  for  the 
sale  of  the  real  property  in  this  action  and  it  appearing 
that  this  action  was  brought  for  the  partition  and  sale  of 
certain  real  property  owned  in  common  by  certain  of  the 
parties  hereto,  situated  in  the  County  of  Queens,  City  and 


*  From  Cramp  v.  Dady,  208  N.  Y.  599,  aflf'g  without  opinion  152 
App.  Div.  937;  137  Supp.  1116,  no  opinion.  For  complaint  from  this 
case  see  ante,  page  147.  For  preliminary  interlocutory  judgment, 
arUej  page  201.    See  also  note  to  last  mentioned  form. 

The  Appellate  Division  held  that  this  judgment  was  final  and  not 
interlocutory  as  to  certain  defendants,  for  the  reason  that  it  determined 
their  entire  rights  in  that  it  was  decided  that  they  had  no  interest 
whatsoever  in  the  property  to  be  partitioned  and  that  for  this  reason  a 
motion  could  not  be  made  at  the  Appellate  Division,  under  Code  Civ. 
Pro.,  §  1001,  for  a  new  trial,  under  the  authority  of  the  case  of  Brown 
V.  Feekf  204  N.  Y.  238,  and  that  the  only  remedy  of  the  defendants 
was  by  appeal  from  the  judgment  under  Code  Civ.  Pro.,  §§  1294- 
1340. 
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State  of  New  York,  and  it  appearing  that  the  issues  of 
fact  herein,  were  heretofore  tried  by  the  court  and  findings 
of  fact  and  conclusions  of  law,  and  a  judgment  or  order 
having  been  made  adjudicating  the  rights  and  interest  of 
the  various  parties  hereto  m  the  premises  described  m 
the  complaint,  which  findings  and  judgment  bear  date 
November  23d,  1911,  and  were  filed  in  the  office  of  the 
clerk  of  the  County  of  Queens  on  the  29th  day  of  No- 
vember, 1911,  and  said  judgment  or  order  having  been 
duly  amended  by  an  order  of  this  court,  dated  January  3d, 
1912,  and  duly  filed  in  the  oflSce  of  the  Clerk  of  the  County 
of  Queens  on  the  day  of  January,  1912,  and 

Herman  Winne,  Esq.,  having  been  appointed  referee  to 
ascertain  whether  there  is  a  creditor  not  a  party  to  this 
action  who  has  a  lien  on  the  said  real  estate,  etc.,  and 
said  referee  having  filed  his  report  herein  on  the  29th 
day  of  January,  1912,  including  copy  of  the  notice  pub- 
lished by  him  requiring  creditors  not  parties  to  this  action 
to  present  their  claims  to  him  on  or  before  the  25th  day 
of  January,  1912,  with  due  proof  of  the  publication  thereof, 
and  that  no  person  appeared  to  prove  any  claim  and  that 
due  notice  was  given  to  the  filing  of  said  report  to  all 
parties  who  have  appeared  herein  and  it  appearing  that 
the  said  attempted  interlocutory  judgment  dated  No- 
vember 23d,  1911,  did  not  conform  to  the  provisions  of 
the  Code,  §  1546,  in  that  it  did  not  provide  for  a  parti- 
tion or  sale  of  the  property,  and 

On  motion  of  Wyckoflf,  Clarke  &  Frost,  attorneys  for 
the  plaintiff,  it  is 

Ordered,  Adjitdgbd  and  Decreed  that  the  report  of 
the  referee  aforesaid,  be  and  the  same  is  hereby  in  all 
things  ratified  and  confirmed.  That  there  is  no  creditor 
not  a  party  to  this  action  who  had  a  lien  on  the  said  real 
property,  or  on  the  undivided  share  or  interest  therein  of 
any  party,  on  the  23d  day  of  November,  1911,  the  date 
of  making  said  order  of  reference  to  Herman  Winne,  and 
it  is 
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Ordered,  Adjudged  and  Decreed,  that  the  said  order 
or  judgment,  dated  November  23d,  1911,  be  and  the 
same  hereby  is  continued  in  force  and  effect  as  to  the  pro- 
visions thereof,  and  as  to  the  said  order  amending  the 
same,  dated  January  3d,  1912,  by  being  merged  in  this 
present  interlocutory  judgment,  and  that  the  effect  of 
said  present  interlocutory  judgment  as  far  as  rights  of 
the  parties  hereto,  to  take  further  proceedings  or  appeals 
'  hereimder,  be  and  the  same  hereby  are  adjudged  to  date 
from  the  service  of  a  copy  of  this  amended  interlocutory 
judgment  upon  the  parties  hereto. 

Ordered,  Adjxtdged  and  Decreed  that  the  said  real 
property  which  is  hereinafter  particularly  described,  be 
sold  at  pubUc  auction  in  the  Borough  and  County  of 
Queens,  City  and  State  of  New  York,  where  said  real 
property  is  situated,  by  Herman  E.  Winne,  Esq.,  coun- 
sellor at  law,  who  is  hereby  appointed  referee  for  that 
purpose.  That  said  referee  give  public  notice  of  the 
time  and  place  of  such  sale  according  to  law,  and  the  rules 
and  practice  of  this  court  and  that  any  of  the  parties 
hereto  may  purchase  at  such  sale  and  that  said  premises 
may  be  sold  in  one  parcel.  The  real  property  so  to  be 
sold  is  bounded  and  described  as  follows: 

All  that  certain  piece  or  parcel  of  land,  situate,  lying 
and  being  at  Oldfield's  Neck  (now  known  as  Aqueduct  or 
Jamaica  South)  in  the  County  of  Queens,  City  and  State 
of  New  York,  bounded  and  described  as  follows:  Bounded 
north  by  road  leading  from  a  bam  now  or  formerly  on  said 
premises  to  Bennett's  Island;  bounded  west  by  land  and 
meadow  formerly  owned  by  Bamet  Bennett;  bounded 
south  by  a  ditch  adjoining  meadow  land  now  or  formerly 
of  Nicholas  Ryder;  bounded  east  and  northeast  by  Haw- 
tree  Creek  and  land  and  meadow  now  or  formerly  of 
Maria  Lefferts  containing  within  said  bounds  fourteen  (14) 
acres  more  or  less. 

Excepting  and  reserving  therefrom  so  much  of  said 
premises  as  was  conveyed  by  William  F.  Howard  and 
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wife  to  Anton  Renneberg  by  deed,  dated  AprU  7,  1905, 
and  recorded  in  the  oflBce  of  the  Clerk  of  the  County  of 
Queens  on  April  20th,  1905,  and  it  is 

Ordered,  Adjudged  and  Decreed  that  the  plaintiff, 
Herbert  W.  Cramp,  is  seized  and  possessed  in  fee  simple 
absolute  of  an  imdivided  one-twentieth  of  said  premises. 
That  defendant  Chester  A.  Dady  is  seized  in  fee  simple 
absolute,  and  possessed  of  an  undivided  l&-40ths  of 
said  premises,  subject  to  the  inchoate  right  of  dower  of 
his  wife  Loretta  T.  Dady,  and  defendant  Laura  M .  Miles 
is  seized  in  fee  simple  absolute  and  possessed  of  an  un- 
divided 19-40ths  of  said  premises.  That  the  rights  of  the 
plaintiff  and  the  said  defendants,  Miles  and  Dady,  are 
subject  and  subordinate  to  a  mortgage  to  the  People's 
Trust  Company,  dated  December  24th,  1908,  and  re- 
corded in  Queens  County  Clerk's  office  in  Liber  1145, 
page  79  of  Mortgages. 

That  when  the  said  referee  shall  have  made  such  sale 
he  immediately  file  with  the  clerk  of  this  coml;  his  report 
thereof  under  oath,  containing  a  description  of  each  parcel 
sold,  the  name  of  the  purchaser  thereof,  and  the  price 
at  which  it  was  sold  and  that  he  take  receipts  for  all  pay- 
ments made  by  him  and  file  them  with  his  said  report  of 
sale.  That  any  party  to  this  action  may  apply  to  the 
court  at  the  end  of  this  judgment  for  further  direction 
and  reUef  in  the  premises. 

Enter, 
B.  J.  H., 
Ck).  J. 
Granted  Feb.  26, 1912. 

Martin  Mager, 
Clerk. 
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ARTICLE  XVI.    ACTUAL  PARTITION 

1.  Code  provision 
See  Code  Civ.  Pro.,  §  1546. 

2.  When  ordered  generally 

It  is  the  duty  of  the  court,  under  Code  Civ.  Pro.,  §  1546,  to  make 
actual  partition  of  real  estate  where  it  is  possible  without 
great  prejudice  to  the  owners,  irrespective  of  whether  a  sale 
might  be  more  agreeable  or  in  some  respects  more  advan- 
tageous to  some  of  the  parties.  Moore  v.  Hatfield^  71  Misc. 
282;130Supp.  115. 

Actual  partition  between  the  parties  may  be  had  in  preference 
to  a  sale  and  allotment  of  individual  share  of  the  proceeds. 
Walter  v.  WaUer,  3  Abb.  N.  C.  12. 

Even  where  both  actual  partition  and  sale  will  be  prejudicial 
to  the  rights,  still  actual  partition  must  be  made  unless  it 
will  injure  the  interests  of  the  owners  collectively  and  imless 
such  injury  will  be  greater  than  by  sale.  Smiih  v.  Smithy  10 
Paige,  470;  Van  Arsdale  v.  Drake,  2  Barb.  599. 

Premises  consisting  of  a  piece  of  land  four  miles  in  length  and 
four  thousand  feet  in  width,  lying  between  the  ocean  and 
Jamaica  Bay,  without  improvements  of  any  kind  upon  it, 
were  held  to  be  capable  of  partition  in  two  equal  parts,  and 
the  fact  that  a  mortgage  on  the  entire  property  was  under 
foreclosure  and  that  the  foreclosure  action  was  being  defended 
on  the  ground  of  fraud,  presented  no  objection  to  the  parti- 
tion being  decreed.  Chittenden  v.  Gaies,  18  App.  Div.  169;  45 
Supp.  768.  Nor  did  the  fact  that  one  of  the  parties  to  a  parti- 
tion suit  was  an  assignee  of  creditors  and  it  imposed  a  burden 
on  the  other  individual  owner  of  providing  for  the  mortgage 
which  was  under  foreclosure.  Chittenden  v.  Gaiea,  18  App. 
Div.  169;  45  Supp.  768. 

Where  the  plaintiff's  right  to  a  moiety  was  admitted  by  all  and 
the  defendants  claim  the  other  moiety,  the  title  to  which, 
or  parts  thereof,  were  disputed,  it  was  held  that  there  should 
be  a  partition  in  two  moieties,  one  to  be  assigned  to  the  plain- 
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tiff  and  the  other  divided  in  accordance  with  the  decree  in 
the  action.    PheVps  v.  Green^  3  Johns.  Ch.  302. 

8.  Mill  pond 

A  mill  pond  may  be  actually  partitioned  and  one  part  charged 
with  a  servitude  for  the  benefit  of  the  other.  Smith  v.  Smithy 
10  Paige,  470. 

4.  Equalizing  inequalities 

Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respective  rights,  without  prej- 
udice to  the  rights  or  interests  of  some  of  them,  the  final  judg- 
ment may  award  compensation  to  be  made  by  one  party  to 
another  for  equaUty  of  partition.  But  compensation  cannot 
be  so  awarded  against  a  party  who  is  unknown,  or  whose 
name  is  unknown.  Nor  can  it  be  awarded  against  an  infant, 
imless  it  appears,  that  he  has  personal  property  sufficient  to 
pay  it,  and  that  his  interests  will  be  promoted  thereby.  Code 
CSv.  Pro.,  §  1687. 

In  an  action  to  partition  real  and  personal  property  a  sale  will 
not  be  ordered  where  it  would  be  prejudicial  to  the  interest 
of  the  parties,  but  an  actual  partition  should  be  ordered,  if 
practicable,  with  compensation  for  inequality  of  future  use 
and  for  expenditures  for  taxes,  repairs  and  improvements. 
Eisner  v.  Curid,  20  Misc.  245;  45  Supp.  1010. 

One  party  may  be  required  to  make  compensation  to  another 
for  inequality.  Larkin  v.  Mann,  2  Paige,  27;  Smith  v.  Smith, 
10  Paige,  470;  and  the  court  will  not  interfere  unless  it  appears 
that  the  power  has  been  abused.  Post  v.  Post,  65  Barb.  192; 
Waiter  v.  Walter,  3  Abb.  N.  C.  12. 

Actual  partition  may  be  made  by  awarding  compensation  for 
inequality  and  providing  that  one  portion  may  be  subject 
to  a  servitude  or  easement  in  favor  of  the  other.  Eisner  v. 
Currd,  20  Misc.  245;  45  Supp.  1010. 

The  share  of  one  party  may  be  charged  with  the  amount  of  a 
lien  upon  the  entire  property,  which  as  between  himself  and 
the  other  party  he  was  equitably  obliged  to  pay.  Evarta  v. 
Woods,  6  Supp.  200. 

The  court  may  set  off  one  of  the  co-tenant's  shares  and  decree 

14 
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a  sale  of  the  residue  for  the  benefit  of  the  other  tenants 
where  this  will  be  most  beneficial  and  provide  for  compen- 
sation in  case  of  inequality.  Haywood  v.  Jtidaon,  4  Barb. 
228. 

Where  an  owner  conveys  an  undivided  half  of  his  land  and  sub- 
sequently conveys  another  half  by  metes  and  bounds,  on 
subsequent  partition  the  grantee  of  the  portion  by  metes 
and  bounds  should  have  that  portion  set  off  for  him  if  it  is 
possible  to  do  so  without  injustice  to  the  other  grantees.  Diul 
V.  White,  15  Week.  Dig.  372. 

The  right  of  a  tenant  to  be  paid  for  a  building  on  the  premises 
at  the  end  of  his  tenancy  should  be  deemed  an  equitable 
charge  on  the  land  in  making  an  actual  partition.  WaUer  v. 
Walter,  3  Abb.  N.  C.  12. 

Commissioners  have  no  power  to  direct  the  removal  of  a  portion 
of  the  buildings  for  the  purpose  of  equalizing  the  portion  to 
be  conveyed  to  each  party.  Vail  v.  Vail,  52  Hun,  520;  6 
Supp.  872. 

The  court  may  refuse  to  make  the  allowance  to  a  tenant  in  com- 
mon for  improvements,  but  where  actual  partition  is  made, 
direct  that  the  portion  upon  which  the  improvements  were 
made  shall  be  allotted  to  such  party.  Stephenson  v.  Cotter, 
5  Supp.  749. 

An  actual  partition  of  mills  giving  one  to  each  party,  with  the 
water  rights  and  privileges  belongmg  to  them  respectively, 
confers  the  right  of  keeping  the  respective  dams  as  they  were 
at  the  time  of  the  partition.    Hilla  v.  Dey,  14  Wend.  204. 

6.  When  passes  titie  to  damages  to  easement 

A  purchaser  at  a  partition  sale  was  held  to  be  entitled  to  recover 
for  future  and  permanent  damages  to  the  easements  of  the 
property  purchased,  caused  by  the  operation  of  an  elevated 
railroad  in  front  thereof,  where  it  appeared  that  the  former 
owner  had  brought  an  action  which  was  pending  at  the  time 
of  his  death  and  his  executors  caused  the  action  to  be  revived 
and  recovered  permanent,  as  well  as  past  damages,  as  it  was 
held  that  the  title  of  the  property  did  not  vest  in  the  exec- 
utors and  the  judgment  awarding  them  permanent  damages 
was  erroneous.  Mitchell  v.  Metropolitan  El,  R.,  134  N.  Y. 
11. 
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6.  Appointment  of  commissioners 

Where  the  interlocutory  judgment  directs  an  actual  partition 
it  must  designate  three  reputable  and  disinterested  freeholders 
•as  commissioners  to  make  the  partition  so  directed.    Code 
Civ.  Pro.,  §  1549. 


7.  Proceedings  before  commissioners 

The  commissioners  must  be  sworn.    Code  Civ.  Pro.,  §  1550. 

The  court  may,  at  any  time,  relieve  either  commissioners.    Id. 

If  either  of  them  die  by  reason  of  negligence  or  refuse  to  serve 
or  be  removed,  the  court,  from  time  to  time,  may  appoint 
another  in  his  place.    Id. 

The  commissioners,  in  making  actual  partition  in  conformity 
with  the  interlocutory  judgment,  may  employ  a  surveyor 
and  they  must  designate  the  several  parcels  by  posts,  stones 
or  other  permanent  monuments.   Code  Civ.  Pro.,  §  1552. 

The  conunissioners  may  allot  to  remainder-men  other  shares  in 
the  property  subject  to  an  estate  for  life  or  for  years.  Code 
Civ.  Pro.,  §  1553. 

A  technical  notice  of  a  meeting  of  the  conmussioners  is  not  re- 
quired and  a  personal  notice  is  not  necessary  if  he  actually 
attends,  although  such  party  appears  by  attorney.  Row  v. 
Raw,  4  How.  Pr.  133. 

Where  a  notice  has  not  been  given  and  a  party  does  not  attend 
the  matter  will  be  referred  back  that  it  may  be  heard  on 
notice.    Doubleday  v.  Newton^  9  How.  Pr.  71. 

Notice  of  proceedings  of  commissioners  to  unknown  owners 
being  omitted  it  may  be  given  even  after  the  report.  Hyatt  v. 
Pugsley,  23  Barb.  285;  modf'd  33  Barb.  373. 

All  of  the  commissioners  must  act  together  in  a  partition  suit 
and  the  statute  in  this  respect  should  be  strictly  enforced. 
Schuyler  v.  Marsh,  37  Barb.  350. 

8.  Fees  and  expenses  of  commissioners 

The  fees  and  expenses  of  the  commissioners  must  be  taxed 
under  the  direction  of  the  court  and  allowed  to  the  plaintiff 
as  part  of  his  costs.    Code  Civ.  Pro.,  §  1555. 
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''All  the  commiarionerB  must  meet  together  in  the  pefformanoe 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  fuU  report 
of  their  proceedings,  under  their  hands,  specifying  therein 
the  manner  in  which  they  have  discharged  their  trust,  de- 
scribing the  property  divided,  and  the  share  or  interest  in  a 
riiare,  lUlotted  to  each  party,  with  the  quantity,  courses,  and 
distances,  or  other  particular  description  of  each  share,  and  a 
description  of  the  posts,  stones,  or  other  monuments;  and 
8pecif3ring  the  items  of  their  charges.  Their  report  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded,  and  must  be  filed  in  the  office  of  the  cleric 
Code  Civ.  Pro.,  §  1554. 

The  report  of  commissioners  should  not  contain  opinions  merely, 
but  should  state  the  facts  and  circumstances  to  enable  the 
judge  to  determine  whether  or  not  the  report  should  be  con- 
firmed.   Tucker  v.  Tucker,  19  Wend.  226. 

The  commiflsionerB'  report  must  be  signed  and  acknowledged 
by  all  the  commissioners  or  state  why  this  is  not  done,  and 
in  the  latter  case  it  must  show  that  all  the  commissioners  met 
and  consulted.    UnderhiU  v.  Jackson,  1  Barb.  Ch.  73. 

Where  a  master  has  reported  that  partition  can  be  made  a 
sale  will  not  be  ordered  upon  the  commissioner's  report.  If 
it  appears  that  the  situation  has  changed  a  new  reference 
should  be  asked.    Reynolds  v.  Reynolds,  5  Paige,  161. 

The  report  of  conmiissioners  will  not  be  set  aside  by  the  court 
except  on  grounds  that  would  warrant  setting  aside  a  verdict. 
Livingston  v.  Clarkson,  4  Edw.  Ch.  596;  Dovbleday  v.  NewUm, 
9  How.  Pr.  71. 

Even  though  the  interlocutory  judgment  has  directed  an  actual 
partition,  if  the  commissioners  find  that  the  actual  partition 
cannot  be  made  without  great  prejudice  to  the  owners  they 
may  make  a  written  report  to  that  effect  to  the  court.  Code 
Civ.  Pro.,  §  1551. 
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Form  No.  26 
Oath  of  Commissioners 
(Code  Civ.  Pro.,  §  1560) 

Supreme  Court,  New  York  County. 


} 


Names  of  Parties. 

State  of  New  York 
County  of 

and  ,  Commis- 

sioners appointed  to  make  partition  in  the  above  entitled 
action  by  an  interlocutory  judgment,  duly  entered  in  the 
office  of  the  Clerk  of  the  Coimty  of  New  York  on  the 
day  of  >  19    ,  being  duly  severally 

sworn,  doth  each  for  himself  depose  and  say  that  he  will 
faithfully,  honestly  and  impartially  discharge  the  trust 
reposed  in  him. 
Sworn  to  before  me  this 
day  of 
19    . 


Form  No.  27 

Report  of  Commissioners 

(Code  Civ.  Pro.,  §§  1551,  1554) 

Supreme  Court,  New  York  County. 


Names  of  all  Parties  in  Par- 
tition Action. 


To  the  Supreme  Court  of  the  State  of  New  York,  in 

and  for  the  County  oi  New  York : 

The  undersigned  Commissioners,  appointed  pursuant 
to  the  interlocutory  judgment  entered  in  the  above  en- 
titled action  and  filed  in  the  office  of  the  clerk  of  the 
County  of  ,  on  the  day  of  , 

19    ,  do  respectfully  report: 
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1.  That  before  entering  upon  our  duties  we  duly  took 
the  oath  of  office,  which  is  hereunto  annexed  and  made 
a  part  of  this  report. 

2.  We  have  carefully  examined  the  premises  described 
in  the  complaint  in  this  action,  and  caused  the  premises 
to  be  surveyed,  and  have  made  partition  thereof  betwe^i 
the  said  parties  according  to  their  respective  rights  and 
interests  therein,  and  we  have  divided  the  premises  and 
set  them  off  to  the  various  parties  as  hereinafter  provided. 
(Give  names  and  particular  description  of  each  parcel  set 
off  to  each  party  to  the  action.) 

3.  (SlaJte  any  facts  in  relation  to  inequalities  which  home 
been  adjusted  by  advising  that  mortgages  or  payments  he 
made  by  any  of  the  parties  to  any  of  the  other  parties.) 

4.  We  further  certify  that  the  items  of  expenses  and 
charges  attending  the  said  partition,  including  fees  of  com- 
missioners, are  as  follows: 

For  services  of  commissioners  and 

days  each,  amounting  to  the  sum  of 
dollars  for  each  commissioner,  or  in  all  the  sum  of 
dollars. 
Charges  and  expenses  of  survey,  a  statement  of  which  is 
contained  in  the  bill  of  hereunto  annexed  and 

made  a  part  of  this  report,  the  sum  of  dollars. 

To  petty  disbursements  contained  in  itemized  state- 
ment hereunto  annexed  and  made  a  part  of  this  report, 

dollars. 

5.  (//  there  are  reasons  why  the  property  or  any  part 
thereof  shouM  be  sold  instead  of  actually  partitioned  state 
the  facts.) 

In  WriNESS  Whereof,  we  have  hereunto  set  our  hands 
and  seals  the  day  of  ,  19    . 


Commissioners. 
(Add  acknowledgments.    See  Code  Civ.  Pro.,  §  1664') 
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10.  Confirming  report  of  commissioners 

The  court  must  confirm  or  set  aside  the  report  of  the  commis- 
sioners and  may,  if  necessary,  appoint  new  commissioners 
who  must  proceed  according  to  the  Code  of  Civil  Procedure. 
Code  Civ.  Pro.,  §  1556.  In  practice  the  report  is  confirmed  by 
the  final  judgment,  which  see  postf  page  244.  If  the  report  of 
the  commissioners  is  set  aside  it  is  done  by  an  order. 


ARTICLE  XVII.    SALE 

1.  When  ordered  generally 

See  Code  Civ.  Pro.,  §  1560. 

In  determining  whether  or  not  a  sale  should  be  made  the  ques- 
tion is  not  whether  a  fund  will  be  better  than  the  land  for 
infant  parties,  but  whether  the  value  would  be  greater  or  less 
in  several  parcels  or  one.  Clasan  v.  dason,  6  Paige,  541; 
afif'd  18  Wend.  369. 

Even  though  land  was  in  two  parcels  it  was  held  that  it  should 
be  sold  rather  than  divided  where  it  was  determined  that  it 
would  sell  to  better  advantage  in  such  parcels  than  if  divided 
between  the  tenants,  and  this  was  so  even  though  one  of  the 
parties  desired  to  have  a  share  set  off  to  him,  particularly 
where  the  party  who  desired  to  have  the  actual  partition  had 
an  interest  great  enough  in  the  property  to  bid  in  the  par- 
ticular portion  which  he  desired.  Coster  v.  Coster,  21  Supp. 
203. 

The  practicability  of  making  an  actual  partition  is  a  question  of 
fact  and  should  be  denied  where  the  property  consists  of  a 
farm  with  one  set  of  buildings  and  part  of  the  owners  have 
severally  mortgaged  their  undivided  shares.  Odell  v.  OdeU, 
19  Week.  Dig.  13. 

That  it  will  be  of  advantage  to  part  only  of  the  owners  is  not  a 
reason  for  ordering  a  sale  rather  than  an  actual  partition. 
Van  ArsdcUe  v.  Drake,  2  Barb.  599. 

Where  there  were  several  parcels  of  property  encimibered  by 
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one  large  mortgage  not  easily  apportionable  and  the  existing 
buildings  made  the  property  worth  more  as  a  whole  than  it 
would  be  if  divided,  it  was  held  that  there  should  be  a  sale 
instead  of  actual  partition,  even  though  the  property  was 
producing  11  or  12%  net  to  the  owners.  David  v.  Damd, 
9  Supp.  266. 

That  the  property  sought  to  be  partitioned  is  encumbered  by  a 
mortgage  is  no  obstacle  to  a  sale.  Walter  v.  Walter,  3  Abb. 
N.  C.  12. 

That  there  are  arrears  of  taxes  and  assessments  on  the  property 
is  no  ground  for  ordering  a  sale  instead  of  a  partition.  Fleet  v. 
Borland,  11  How.  Pr.  489. 

A  sale  may  properly  be  ordered  even  though  the  property  is 
subject  to  a  power  of  sale  in  executors,  especially  where  the 
executors  required  the  aid  of  the  court  in  determining  the 
time  within  which  the  power  shall  be  exercised.  UnderhiU  v. 
Underhill,  4  St.  Rep.  858;  afif'd  113  N.  Y.  666. 

Where  a  master  reports  that  a  sale  is  necessary  commissioners 
will  be  appointed  in  pursuance  of  statute  to  sell  and  convey. 
Thompson  v.  Hardman,  6  Johns.  Ch.  436. 

A  sale  in  violation  of  the  prohibition  in  Code  Civ.  Pro.,  §  1533 
prior  to  the  amendment  of  1887  prohibiting  a  sale  where  the 
property  was  subject  to  a  prior  life  estate  might  have  been 
set  aside  on  motion,  even  though  the  life  tenant  was  a  party 
to  the  action.    Prior  v.  HaU,  13  Civ.  Pro.  Rep.  (Browne)  83. 

2.  In  one  piece  or  in  gross 

In  a  partition  of  both  real  and  personal  property  the  court  has 
power  to  order  a  sale  in  gross  of  both  the  real  and  the  personal 
property  in  one  parcel,  where  the  interest  of  the  parties  would 
be  promoted  by  such  sale.  Prentice  v.  Janssen,  79  N.  Y.  478; 
aff'g  14  Hun,  548. 

Where  one  of  the  parties  is  the  undiluted  owner  of  two-thirds 
of  the  property  to  be  divided,  while  the  title  to  the  remaining 
one-third  is  in  dispute  among  the  other  parties,  the  court  will 
order  a  sale  of  the  property  in  one  parcel  with  direction  that 
one-third  of  the  proceeds  be  brought  into  court  to  await  the 
controversy  as  to  title.  Fleming  v.  Bumham,  18  Week.  Dig. 
559. 
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3.  In  parcels 

Whether  or  not  property  should  be  sold  in  parcels  is  usually 
left  to  the  discretion  of  the  referee  subject  to  the  approval  of 
the  court.  UnderhiU  v.  UnderhiU,  4  St.  Rep.  868;  afif'd  113 
N.  Y.  666. 

A  judgment  that  village  lots  should  be  sold  in  parcels  is  not 
necessarily  inconsistent  with  a  finding  that  actual  partition 
could  not  be  made.  Scott  v.  Gtiemaey,  60  Barb.  163;  aff'd  48 
N.  Y.  106. 

If  the  property  consists  of  two  or  more  distinct  buildings,  farms 
or  lots  they  may  be  sold  separately  unless  otherwise  ordered 
by  the  court,  provided  that  where  two  or  more  buildings  are 
situated  on  the  same  city  lot  they  may  be  sold  together. 
Code  Civ.  Pro.,  §  1678. 

4.  Sale  subject  to  claim  of  third  person 

A  statement  by  a  referee  on  a  partition  sale  that  the  sale  will  be 
made  subject  to  a  claim  of  a  third  person  to  a  crop  of  rye 
growing  on  the  land  is  not  sufficient  to  prevent  the  rye  from 
passing  to  the  purchaser  on  the  partition  sale.  Banta  v.  Mer- 
chanty  173  N.  Y.  292;  rev'g  46  App.  Div.  141;  61  Supp.  218. 

6.  Protecting  dower  interests 

Where  one  of  the  parties  holds  an  inchoate  right  of  dower  in  the 
property  sold  the  court  must,  under  Code  Civ.  Pro.,  §  1570, 
fix  the  proportional  value  of  the  right  according  to  the  law 
applicable  to  annuities  or  set  aside  so  much  of  the  proceeds  of 
the  sale  to  which  the  right  attaches  and  direct  that  this  por- 
tion be  invested.  Bell  v.  GcHdinQy  161  App.  Div.  946;  136 
Supp.  278;  aflf'd  211  N.  Y.  607.  (The  decision  of  the  Appellate 
Division  affirms  the  opinion  of  the  court  below,  which  is 
printed  in  the  Supplement  report  but  not  elsewhere.)  See 
also  Code  Civ.  Pro.,  §  1667. 

Where  a  sale  is  ordered  it  may  be  made  by  excepting  the  dower 
or  by  selling  the  dower  right  also  as  the  court  may  determine. 
Code  Civ.  Pro.,  §§  1667,  1668,  1669. 

6.  Description 

An  objection  that  the  property  was  sold  by  a  map  which  de- 
scribed it  as  four  or  five  feet  more  front  and  about  six  inches 
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more  in  depth  than  it  proved  to  be^  is  capable  of  being  re- 
moved by  a  reduction  of  price  and  is  not  sufficient  ground  to 
discharge  the  purchaser.   Jennings  v.  Jennings,  2  Abb.  Pr.  6. 

7.  Time  and  place  of  sale 

The  sale  must  be  held  at  public  auction,  between  eleven  o'clock 
in  the  forenoon  and  three  o'clock  in  the  afternoon,  unless  the 
court  otherwise  specifically  directs.  Rule  62,  Gen.  Rules  of 
Prac. 

In  New  York  Ck)unty  the  sale  must  be  made  at  the  Exchange 
Sales  Rooms,  Nos.  14-16  Vesey  Street,  in  the  City  of  New 
York,  but  the  Appellate  Division  may  direct  that  it  be  sold 
somewhere  else.    Rule  62,  Gen.  Rules  of  Prac. 

In  the  City  of  Buffalo  sale  must  be  made  m  the  Real  Estate 
Exchange  Room,  between  nine  and  eleven  o'clock  in  the 
forenoon  or  two  and  three  o'clock  in  the  afternoon,  unless 
the  court  otherwise  directs.    Rule  62,  Gen.  Rules  of  Prac. 

8.  Interests  which  are  sold 

The  statute  contemplates  giving  the  piurchaser  on  a  sale  in 
partition  a  perfect  title,  and  all  future  estates  in  the  land, 
whether  vested  or  contingent,  must  be  sold.  Jackson  v. 
Edwards,  7  Paige,  386. 

9.  Free  of  encumbrances 

See  Code  Civ.  Pro.,  §  1568. 

The  referee  has  no  power  to  disregard  a  direction  in  the  decree 
to  pay  off  liens  and  sell  the  property  subject  to  liens,  as  this 
causes  alarm  to  the  bidders,  and  where  a  sale  is  thus  made  it 
should  be  set  aside.    Hobart  v.  Hobart,  58  Barb.  296. 

Where  the  terms  of  the  sale  provided  that  ''all  taxes  and  assess- 
ments, duly  confirmed  and  payable,  which  at  the  time  of  the 
sale  are  liens  or  encumbrances  upon  said  premises,  will  be 
allowed  by  the  referee  out  of  the  purchase  money"  it  was  held 
that  these  terms  did  not  apply  to  an  easement  for  a  local  im- 
provement confirmed  the  day  after  the  auction  sale,  but 
before  the  approval  of  the  court  and  final  entry  of  judgment 
Ainslie  v.  Hicks,  13  App.  Div.  388;  43  Supp.  47;  aff'd  153 
N.  Y.  643. 
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Where  property  is  sold  free  and  clear  of  all  encumbrances,  the 
referee  may  properly  allow  a  deduction  for  the  purchaser  for 
the  amoimt  of  liens  ascertained  by  the  referee  from  the  decree 
and  findings  and  official  searches  and  the  affidavit  of  the  plain- 
tiflF.    Winter  v.  Eckert,  4  Month.  L.  Bui.  86. 

Where  the  property  is  subject  to  an  encumbrance  consisting  of  a 
right  of  maintenance  from  and  residence  upon  the  premises  a 
sale  may  be  made  either  exceptmg  this  right  or  it  may  be  made 
without  reservation  and  sufficient  of  the  proceeds  invested  to 
yield  the  annual  value  of  the  right  to  those  entitled  to  enforce 
it.    Maynard  v.  Maynard,  4  Edw.  Ch.  711. 

Where  a  mortgagee  whose  mortgage  is  due  and  who  has  paid 
certain  taxes  on  the  premises  is  made  a  party  defendant,  the 
final  judgment  should  provide  that  the  necessary  escpenses  of 
the  partition  sale  and  taxes  should  first  be  paid  and  that  the 
balance  be  paid  to  the  defendant  mortgagee  on  account  of  his 
mortgage.  Goebblea  v.  Morrisey,  53  Misc.  421;  103  Supp. 
386. 

10.  Extra  advertising 

There  is  no  authority  for  an  order  authorizing  the  referee  to  do 
extra  advertising.  Baldwin  v.  Baldwinf  23  Civ.  Pro.  R.  268; 
note. 

11.  Adjournment 

Where  the  sale  was  adjourned  by  the  referee  and  by  a  subse- 
quent order  of  the  court  the  sale  was  adjourned  sine  die,  and 
subsequently  a  sale  was  made  on  a  notice  of  six  weeks,  it  was 
held  that  the  sale  was  regular.   Herbert  v.  Smith,  6  Lans.  493. 

12.  In  presence  of  property 

A  sale  of  a  brewery  and  its  appurtenances  in  conjunction  with 
the  fixtures,  machinery,  horses,  stock,  good-will  and  all 
other  assets  except  bills  receivable  of  the  firm,  was  held  to 
be  valid  although  not  made  in  the  presence  of  the  property. 
Winter  v.  Eckert,  4  Month.  L.  Bull.  86. 

18.  Credit  to  purchaser 

The  court  may  direct  the  sale  to  be  made  on  credit  as  to  a  por- 
tion of  the  purchase  price.  Code  Civ.  Pro.,  §§  1673,  1574, 
1575. 
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Where  an  order  had  been  made  for  a  modification  <rf  an  inter- 
locutory judgment,  but  the  parties  agreed  to  set  aside  such 
modification  before  the  purchaser  had  been  notified  d  the 
modification,  it  was  held  that  the  sale  should  not  be  set 
aside  for  failure  to  comply  with  the  modification  of  the  judg- 
ment.   Foster  v.  Roche,  5  Supp.  605. 

After  a  final  judgment  confirming  a  sale  the  court  has  no  power, 
on  motion,  to  set  aside  the  sale,  on  the  ground  that  it  was 
made  in  violation  of  Code  Civ.  Pro.,  §  1533,  in  that  there  was 
an  existing  life  estate  when  the  sale  was  made.  Prior  v. 
Prior,  49  Hun,  502;  2  Supp.  523. 

A  sale  is  not  void  because  it  cannot  be  made  without  great 
prejudice  to  the  owners  in  an  action  brought  by  remainder- 
men not  in  possession,  although  forbidden  by  Code  Civ. 
Pro.,  f  1633.    Prior  v.  Prior,  49  Hun,  502;  2  Supp.  523. 

16.  Resale 

Where  a  resale  has  been  ordered  without  a  provision  that 
the  purchaser  at  the  first  sale,  a  plaintiff  in  the  action, 
shotdd  be  liable  for  a  deficiency  on  the  resale,  the  referee 
cannot  refuse  to  receive  such  purchaser's  bid  on  the  re- 
sale, or  to  allow  the  money  paid  on  the  first  sale  to  be 
applied  on  the  second.    Fay  v.  Fay,  69  Hun,  150;  23  Supp. 

408. 
The  one-year  limitation  of  Code  Civ.  Pro.,  §724,  on  pro- 
ceedings to  obtain  relief  from  a  judgment  applies  to  parties 
to  actions  in  the  cases  mentioned  in  the  section,  and  does 
not  apply  to  a  motion  for  a  resale  by  a  mortgagee  of 
the  purchaser  at  a  partition  sale.  Matter  of  FvUer,  35  Hun, 
162. 

16.  Sale  in  partition  does  not  affect  ri^^t  to  sell  to  pay  debts  of 

decedent 

A  sale  of  property  in  a  partition  suit  by  heirs  does  not  super- 
sede the  power  of  the  Surrogate  to  sell  the  same  property  to 
satisfy  debts  of  the  deceased,  and  a  purchaser  in  such  a  suit 
is  not  bound  to  rely  upon  the  administrator's  affidavit  that 
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there  are  no  debts  against  the  estate.  HaU  v.  Partridge,  10 
How.  Pr,  188. 
The  sale  of  land  of  a  decedent  m  a  partition  action  does  not 
prevent  a  subsequent  proceeding  to  sell  the  land  to  pay  the 
debts  of  the  decedent;  and  where  the  proceeds  of  the  sale  in 
a  partition  action  have  been  deposited  in  court  and  subse- 
quently drawn  out  by  the  heirs  at  law  who  have  given  bonds 
to  the  County  Clerk  conditioned  that  if  the  County  Treasurer 
should  pay  the  sum  as  deposited  the  person  receiving  pay- 
ment would  pay  any  claims  not  exceeding  the  amount  of  the 
deposit  to  his  credit  when  required  to  do  so  by  order  of  the 
Supreme  Court  or  of  the  Surrogate  Court  in  a  proceeding 
to  mortgage,  lease  or  sell  the  real  estate  of  a  decedent,  it 
was  held  that  a  proceeding  could  be  maintained  to  sell  the 
real  estate  to  pay  debts,  and  the  decree  in  this  case,  when  not 
otherwise  enforcible,  could  be  enforced  by  an  equity  action 
in  the  Supreme  Court.  Griswold  v.  McDonald,  81  Misc. 
376;  143  Supp.  341. 

17.  Survey 

In  case  it  is  necessary  to  have  a  survey  of  any  of  the  property 
in  the  possession  of  either  party,  or  of  the  boundary  line  be- 
tween the  properties  or  between  the  property  of  either  of 
them  and  of  another  person,  such  a  survey  may  be  had  under 
Code  Civ.  Pro.,  §§  1682,  1683  and  1684. 

18.  Notice  of  sale 

The  notice  of  sale  must  be  given  in  accordance  with  Rule  62 
of  the  General  Rules  of  Practice  and  Code  Civ.  Pro.,  §§  1434 
and  1678,  which  are  referred  to  therein.  There  is  some  con- 
fusion as  to  the  time  the  notice  must  be  published  in  the  two 
sections  of  the  Code  last  above  mentioned.  Careful  prac- 
titioners publish  six  weeks  in  accordance  with  §  1434  in  all 
cases,  and  this  seems  to  be  the  better  practice.  In  the  First 
Judicial  Department  the  notice  of  sale  must  also  comply  with 
Ride  16  of  the  Special  Term  Rules  of  that  department,  which 
notice,  in  accordance  with  this  rule,  must  give  a  diagram  of 
the  property  to  be  sold,  showing  the  street  or  avenue  upon 
which  such  property  is  located,  its  street  or  avenue  number, 


222  Note  on  Partition 

if  any,  and  specify  the  number  of  feet  to  the  nearest  cross 
street  or  avenue.  When  such  sale  is  made  to  satisfy  any 
lien  or  charge  upon  the  property  sold  the  proximate  amount 
of  such  lien  or  charge  shall  be  stated  in  a  note  annexed  to  such 
notice  of  sale  and  where  there  are  taxes,  assessments  or  other 
liens  upon  the  said  property  which  are  to  be  allowed  to  the 
purchaser  out  of  the  purchase  money,  or  which  are  to  be  paid 
by  the  referee,  the  referee  or  officer  making  such  sale  shall 
also  state  in  a  note  annexed  to  such  notice  of  sale  the  proxi- 
mate amount  of  such  charge  or  lien. 

Lands  in  the  City  of  New  York  cannot  be  sold  in  partition  on 
three  weeks'  notice  under  Rule  54  (old  No.)  of  the  General 
Rules  of  Practice,  as  the  statute  requires  six  weeks'  notice 
as  in  case  of  a  sheriff's  sale,  under  2  R.  S.,  pages  326,  330 
(1850).    Romaine  v.  McMiUen,  6  How.  Pr.  318. 

The  omission  of  the  sheriff  to  give  notice  of  sale  does  not  affect 
the  validity  of  the  sale  made  to  a  purchaser  in  good  faith  and 
without  notice  of  such  omission.  Lefevre  v.  Laraway,  22 
Barb.  167. 

An  omission  from  the  referee's  advertisement  of  sale  of  a  por- 
tion of  the  land  embraced  in  the  action  and  directed  to  be 
sold  by  the  judgment  does  not  necessarily  vitiate  the  sale  of 
the  omitted  portions  where  upon  due  notice  to  all  the  parties 
interested  the  sale  was  confirmed.  WoodhvU  v.  LUUe,  102 
N.  Y.  165;  dist'g  AbboU  v.  Currarty  98  N.  Y.  666. 

After  advertisement  of  a  sale  had  been  commenced  the  plaintiff 
died  and  such  heirs  as  were  not  made  parties  defendant  were 
substituted  in  his  place  and  it  was  held  that  it  was  not  neces- 
sary to  advertise  anew,  changing  the  title  of  the  cause. 
Thwing  v.  Thwing,  18  How.  Pr.  458;  9  Abb.  Pr.  323. 
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Notice  of  Sale 

(Ck)de  av.  Pro.,  §§  1678  and  1434;  Rule  62,  Gen.  Rules  of  Prac.) 

Supreme  Court,  County  of  New  York. 

A.  B., 

Plaintiff, 
vs. 
C.  D.  {and  give  names  of  aU 
other  defendants)  y 

Defendants. 

In  pursuance  of  a  judgment  of  the  Supreme  Court  duly 
made  and  entered  in  the  above  entitled  action  in  the  office 
of  the  Clerk  of  the  County  of  New  York,  on  the 
day  of  9 19    ,  and  bearing  date  the 

day  of  y  19    9  1>  the  imdersigned,  the  Referee 

in  said  judgment  named,  will  sell  at  public  auction,  at  the 
Exchange  Sales  Rooms  Nos.  14-16  Vesey  Street,  in  the 
Borough  of  Manhattan,  City  of  New  York,  on  the 
day  of  >  19    >  at  twelve  o'clock  noon  on  that 

day,  by  C.  D.,  auctioneer,  the  premises  described  in  said 
judgment  to  be  sold,  as  follows: 

(Give  description  of  property.) 

Dated,  New  York,  the  day  of 

19    . 

A.  B., 
Referee. 
L.M., 

Attorney  for  plaintiff, 

Street, 
New  York  City. 

The  following  is  a  diagram  ^  of  the  property  to  be  sold. 


^  See  Rule  15  of  the  Special  Term  Rules  of  the  First  Department  to 
which  reference  is  made,  ante,  page  221,  paragraph  18. 


224  Note  on  Partition 

Saie 

its  street  number  is  ;  Borough  of  , 

New  York  City. 

{I-nsert  diagram  of  property.) 
The  approximate  amount  of  liens  or  charges  on  the 
above  described  property  is  the  sum  of 
dollars,  with  interest  thereon  from  the  day  of 

f  19  ,  together  with  the  costs  and  allow- 
ances amoimting  to  the  sum  of  dollars, 
with  interest  from  the  day  of  , 
19  ,  together  with  the  expenses  of  the  sale.  The  ap- 
proximate amoimt  of  the  taxes,  assessments  and  water 
rates  or  other  liens,  which  are  to  be  allowed  to  the  pur- 
chaser out  of  the  piu*chase  money,  or  paid  by  the  referee, 
is  the  sum  of  dollars  and  interest. 
Dated,  N.  Y.,  the                 day  of                   ,19    . 

A.  B., 
Referee. 


Form  No.  29 
Tennt  of  Sale 

Supreme  Court,  New  York  County. 


A.  B., 
Plaintiff- 
vs. 
C.  D.  and  others. 

Defendants. 


The  premises  described  in  the  annealed  notice  of  sale 
will  be  sold  under  the  direction  of  Referee, 

upon  the  following  terms: 

First:  Ten  per  cent  of  the  purchase  price  will  be  re- 
quired to  be  paid  to  the  said  Referee  immediately  after 
the  sale. 

Second:  The  remainder  of  the  purchase  price  must 
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be  paid  to  said  Referee  at  his  office  No.  Street, 

New  York  City,  on  the  day  of  , 

19    ,  at  o'clock  in  the  noon,  at 

which  time  and  place  said  Referee's  deed  will  be  ready  for 
delivery. 

Third:  The  property  will  be  sold  subject  to  the  fol- 
lowing liens  and  encumbrances  {specifying  them  in  detail). 

Fourth  :  All  taxes,  assessments  and  water  rates  which 
at  the  time  of  sale  are  hens  or  encumbrances  upon  said 
premises  will  be  allowed  by  the  Referee  out  of  the  pur- 
chase money. 

Fifth  :  The  purchaser  must  immediately  after  the  sale 
sign  the  annexed  memorandum  of  purchase. 

Sixth  :  The  bidding  will  be  kept  open  after  the  property 
is  struck  down  and  in  case  any  purchaser  should  fail  to 
comply  with  any  of  the  above  conditions  of  sale  the 
premises  so  struck  down  to  him  will  be  again  immediately 
put  up  for  sale  under  the  direction  of  the  Referee,  and 
such  purchaser  will  be  held  liable  for  any  deficiency  there 
may  be  between  the  sum  for  which  said  premises  shall  be 
struck  down  upon  the  sale  and  that  for  which  they  may 
be  resold  and  also  all  costs  and  expenses  incurred  on  such 
resale. 

Dated  the  day  of  ,  1914. 


Referee. 


MEMORANDUM  OF  SALE 


I,  ,  have  this  day  of 

,  19    ,  purchased  the  premises  described  in  the 
above  annexed  printed  notice  of  sale,  for  the  sum  of 

dollars,  and  hereby  promise  and  agree 
to  comply  with  the  terms  and  conditions  of  sale  of  said 
premises,  as  above  mentioned  and  set  forth. 
Dated  the  day  of  ,  19    . 


15 
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On  this  day  of  ,  19    ,  I  received 

from  the  sum  of 

dollars,  being  ten  per  cent  on  the  amount  paid  by  him 
for  the  property  sold  by  me  under  the  judgment  in  the 
above  entitled  action. 


Referee. 


Form  No.  SO 
Referee's  Report  of  Sale 
(Code  Civ.  Pro.,  §  1676) 
Supreme  Court,  New  York  County. 


A.  B., 

Plaintiff, 
against 
C.  D.  and  others, 

Defendants. 


-j 

To  the  Supreme  Court  of  the  State  of  New  York,  in  and 
for  the  Coimty  of  New  York : 

I,  the  Referee  appointed  by  the 

interlocutory  judgment  entered  in  the  above  entitled 
action,  in  the  office  of  the  Clerk  of  the  County  of  New 
York  on  the  day  of  ,  19    ,  to  sell  the 

premises  described  in  said  interlocutory  judgment,  do 
resp)ectfully  report: 

That  I  advertised  the  premises  to  be  sold  by  me  at 
pubhc  auction  at  the  Exchange  Sales  Room,  Nos.  14-16 
Vesey  Street,  Borough  of  Manhattan,  City  of  New  York, 
at  12  o'clock  noon  on  the  day  of  , 

19  ,  by  publishing  such  advertisement  in  two  news- 
papers published  in  the  City,  Coimty  and  State  of  New 
York  once  in  each  week  for  six  weeks  immediately  pre- 
ceding the  sale  and  I  also  caused  a  printed  notice  of  sale 
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to  be  conspicuously  fastened  up  at  least  forty-two  days 
before  said  sale,  in  three  public  places  in  the  City  of  New 
York,  as  appears  by  the  affidavit  of  publication  and  affi- 
davits of  posting  hereunto  annexed  and  made  a  part  of 
this  report. 

On  the  day  of  >  19    »  the  day  on 

which  said  premises  were  so  advertised  to  be  sold,  I  at- 
tended at  the  time  and  place  fixed  for  such  sale  and 
through  ,   auctioneer,   said   sale  was 

made  at  public  auction  to  the  highest  bidder,  and  that 
said  premises  were  then  and  there  fairly  struck  off  to 

,   for   the  sum   of 
dollars,  he  being  the  highest  bidder  therefor,  and  that 
being  the  highest  sum  bid  for  the  said  premises* 

That  the  terms  and  conditions  of  said  sale  were  reduced 
to  writing  and  made  known  to  the  persons  attending  said 
sale  previous  thereto.  That  the  said 
signed  the  written  terms  and  conditions  of  sale  above 
mentioned,  and  at  the  same  time  and  place  paid  to  me 
ten  per  cent  of   the  purchase  price,  to  wit:  the  sum  of 

dollars,  and  is  entitled  to  a  deed  when 
said  sale  is  confirmed  upon  the  payment  of  the  balance 
of  dollars,  all  of  which  is  respectfully 

submitted. 

Dated,  the  day  of  ,  19    . 


Referee. 


State,  City  and  Coimty  of  New  York    ss. 


being  duly  sworn,  deposes  and  says 
that  he  is  the  referee  making  the  above  report  of  sale; 
that  the  said  report  and  statements  of  fact  therein  con- 
tained are  true;  that  the  amount  received  from  the  pur- 
chaser of  said  property  is  correctly  stated  therein;  that 
he  has  actually  disbursed  the  various  sums  mentioned 
in  said  report  to  the  various  persons  and  officers  therein 
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stated  and  that  the  vouchers  annexed  hereto  were  sever- 
ally and  duly  acknowledged  by  the  persons  receiving 
said  sums. 

Sworn  to  before  me  this 


day  of  August,  1915. 


Form  No.  81 
Notice  of  Motion  for  Confirmation  of  Stle  and  for  Pinal  Judgment  ^ 

Supreme  Court,  New  York  County. 

Names  of  Parties  in  Parti- 
tion Action. 


Please  Take  Notice,  that  upon  the  Referee's  report 
of  sale,  which  was  filed  in  the  office  of  the  Clerk  of  the 
Coimty  of  New  York  on  the  day  of  , 

19  ,  a  copy  of  which  is  hereto  annexed,  and  on  all  pro- 
ceedings had  in  this  action,  a  motion  will  be  made  at 
Special  Term,  Part  I,  of  the  New  York  Supreme  Court, 
to  be  held  in  and  for  the  Coimty  of  New  York  at  the 
County  Court  House  therein,  on  the  day  of 

19  ,  at  10.30  o'clock  in  the  forenoon,  or  as 
soon  thereafter  as  counsel  can  be  heard,  for  an  order 
confirming  said  Referee's  report  of  sale  and  for  final 
judgment  in  the  above  entitled  action,  and  for  an  extra 
allowance  to  the  plaintiff,  and  for  such  other,  further  and 
different  relief  as  may  be  proper. 

Dated,  the  day  of  ,  19    . 

Yours,  etc., 
A.  B., 
Attorney  for  plaintiff. 
To 

(Attorneys  for  aU  parties  appearing.) 

^The  sale  is  confirmed  in  the  final  judgment  in  practice.    No 
special  order  is  made  for  that  purpose. 


Note  on  Pabtition  229 

Allowances 


ARTICLE  XVIII.  ALLOWANCE  FOR  IMPROVE- 
MENTS AND  PAYMENT  OF  INTEREST,  TAXES 
AND  INSURANCE,  AND  CHARGES  FOR  USE 
AND  OCCUPATION 

1.  Repairs 

In  an  action  of  partition  a  court  of  equity  requires,  as  a  condi- 
tion of  decreeing  a  sale,  that  the  equitable  rights  of  the 
tenants  in  common  as  between  themselves,  shall  be  ascer- 
tained and  adjusted  with  respect  not  only  to  liens  but  to  con- 
tributions for  expenditures  made  by  one  without  the  consent 
of  the  other  for  necessary  repairs,  which  expenditures  could 
not  be  recovered  in  an  action  at  law;  the  right  to  such  deter- 
mination rests  not  upon  the  lien  but  upon  the  equitable 
maxim  that  "he  who  seeks  equity  must  do  equity."  Yung 
V.  Blake,  166  App.  Div.  211;  141  Supp.  300. 

An  allowance  for  repairs  was  denied  where  the  defendant  had 
not  claimed  it  in  answer  or  upon  the  trial.  Wainman  v. 
Hampton,  110  N.  Y.  429. 

2.  Allowance  for  repairs  when  co-defendant  is  an  infant 

In  an  action  for  partition  a  court  of  equity  requires  as  a  condi- 
tion of  decreeing  the  sale  that  the  equitable  rights  of  the 
tenants  in  common  as  between  themselves  shall  be  ascer- 
tained and  adjusted  with  respect  not  only  to  liens  but  also  to 
contributions  for  expenditures  made  by  one  without  the 
consent  of  the  other  for  necessary  repairs,  which  expenditures 
could  not  be  recovered  in  an  action  at  law.  Yun^g  v.  Blake, 
156  App.  Div.  211 ,  141  Supp.  300.  The  foregoing  rule  will  be 
applied  even  where  one  of  the  co-tenants  is  an  infant.    Id. 

8.  Improvements 

One  tenant  in  common  may  be  charged  with  the  amounts  ex- 
pended by  a  co-tenant  for  repairs  and  improvements  and  also 
with  costs.  Prentice  v.  Jansaen,  79  N.  Y.  478;  afif'g  14  Hun, 
548. 

The  mere  fact  that  a  tenant  in  common  has  made  improvements 
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does  not  entitle  him  as  a  matter  of  course  to  an  allowance 
therefor,  but  the  court  has  a  right  to  make  such  an  allowance 
in  a  proper  case.  Ford  v.  Knapp,  102  N.  Y.  135;  rev'g  31 
Hun,  522. 

The  facts  showing  that  the  tenant  in  common  is  equitably  en- 
titled for  reimbursement  on  account  of  improvements,  must 
be  clearly  presented  to  the  court  in  order  to  justify  an  allow- 
ance.   Hrdse  v.  Hvlae,  5  Supp.  747. 

An  allowance  for  improvements  was  made  upon  a  mill  property 
which  was  out  of  repair  and  destitute  of  needed  machinery  at 
a  time  when  the  interest  of  the  other  co-tenant  had  been  sold 
under  execution  and  the  period  of  fifteen  months  allowed  for 
litigation  had  not  lapsed.  Ford  v.  Knapp,  102  N.  Y.  135; 
rev'g  31  Hun,  522. 

A  tenant  in  common  who  was  also  the  lessee  of  his  co-tenant  was 
denied  an  allowance  where  improvements  in  a  piece  of  land 
which  was  suitable  only  for  the  operations  of  a  quarry,  where 
such  improvements  were  made  solely  for  the  purpose  of  ex- 
tending his  own  business  and  increasing  his  sales  and  without 
the  consent  of  his  co-tenant.  Cosgriff  v.  Foss,  152  N.  Y.  104; 
aff'g  65  Hun,  184;  19  Supp.  941. 

Where  actual  partition  is  out  of  the  question  contribution  for 
improvements  as  distinguished  from  repairs  shotdd  not  be 
allowed  except  in  the  case  of  mills,  houses  and  the  like,  under 
circumstances  of  special  necessity.  Cosgriff  v.  Fo«»,  152  N.  Y. 
104;  afif'g  65  Hun,  184;  19  Supp.  941. 

A  co-tenant  is  not  entitled  to  be  allowed  for  the  value  of  new 
buildings  and  additions  which  he  has  placed  on  the  premises 
without  the  consent  of  a  co-tenant,  especially  where  it  appears 
that  such  structures  were  paid  for  out  of  the  rents  of  said 
premises.   Havey  v.  Kelieher,  36  App.  Div.  201 ;  56  Supp.  889. 

A  party  claiming  allowance  for  improvements  made  by  him  is 
not  required  to  show  a  request  or  promise  on  the  part  of  his 
co-tenants  that  such  improvements  be  made.  Green  v. 
Putnam,  1  Barb.  500. 

One  who  believes  himself  to  be  a  sole  owner  of  the  property  is 
entitled,  on  a  subsequent  partition  to  receive  the  value  of 
improvements  made  by  him  in  good  faith.  Tovm  v.  Needham, 
3  Paige,  545;  St.  Felix  v.  Rankin,  3  Edw.  Ch.  323;  CanMin  v. 
Conklin,  3  Sandf .  Ch.  64. 
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A  tenant  in  common  who  makes  improvements  to  the  property 
which  are  not  in  the  nature  of  repairs  or  required  for  the 
protection  or  preservation  of  the  property  cannot  charge  to 
his  co-tenants  a  proportionate  part  of  the  cost  of  such  im- 
provements in  the  absence  of  their  consent  or  agreement. 
Howard  v.  Morriasey,  71  Misc.  267;  130  Supp.  322. 

4.  Interest  on  amount  spent  in  improvements 

In  offsetting  interest  on  an  amoimt  invested  by  a  defendant  in 
permanent  improvements  as  an  offset  to  the  value  of  the  use 
of  the  land  by  such  tenant,  interest  should  be  computed  on 
the  amount  spent  for  improvements  only,  and  not  on  the 
amount  paid  for  the  land  itself.  Clapp  v.  Hunter,  52  App. 
Div.  253;  65  Supp.  411. 

5.  Deductions  for  improvements  as  affecting  costs 

Where  an  allowance  is  made  to  one  of  the  parties  for  permanent 
improvements  made  by  him,  the  costs  awarded  to  the  several 
parties  should  not  exceed  the  value  of  the  property  after 
deducting  the  allowance  for  improvements.  Clapp  v.  Hunter, 
52  App.  Div.  253;  65  Supp.  411. 

6.  Taxes 

An  allowance  for  taxes  may  be  made.  Ford  v.  Knapp,  102 
N.  Y.  135;  rev'g  31  Hun,  522. 

Where  a  widow,  as  doweress,  had  lived  upon  her  husband's 
property  up  to  the  time  of  her  death,  and  after  her  death,  one 
of  the  heirs  at  law  requested  reimbursement  for  certain  taxes 
and  interest  paid  by  him  while  the  property  was  in  the  posses- 
sion of  his  mother,  the  widow,  it  was  held  that  he  was  en- 
titled to  be  reimbursed  for  two-thirds  only  of  the  taxes  and 
interest  paid  during  the  time  of  his  mother's  occupancy  of  the 
land,  as  the  other  third  was  properly  chargeable  against  the 
widow,  as  doweress.  Arthur  v.  Arthur,  76  App.  Div.  330;  78 
Supp.  486. 

The  amount  of  taxes  paid  by  a  co-tenant  under  a  belief  that  he 
was  the  owner  of  the  property  was  held  a  proper  allowance  to 
be  made  where  he  was  charged  with  interest  on  an  award 
paid  to  him  by  the  city.    Spencer  v.  Spencer,  133  Supp.  7. 
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for  amounta  paid  as  water  mtea  or  far  inaomiee  upaa  the 
property.    Cfapp  ▼.  ffmiler,  52  App.  Dif.  253;  65  Sopp.  41L 


T. 

An  allowance  for  insurance  paid  should  not  be  made  onleaB 
reason  therefor  is  shown.  Ford  ▼.  Knapp,  102  N.  Y.  135; 
rev'g  31  Hun,  522. 

Where  a  life  tenant  takes  insurance  in  her  own  name  as  owner, 
and  such  insurance  is  invalid  for  that  reason,  she  should  not 
be  allowed  for  the  amount  paid  for  such  insurance,  on  parti- 
tion of  the  property.  Bavey  v.  KeOeher^  36  App.  Div.  201; 
56  Supp.  889.  See  also  Clapp  v.  HurOer,  52  App.  Div.  253; 
65  Supp.  411. 

8.  Ftmend  eiyenses  of  testator 

Where  a  devise  was  made  to  three  of  a  certain  piece  of  property 
after  all  the  just  debts  of  the  testator  had  been  paid,  it  was 
held  that  one  of  the  devisees  who  had  paid  the  funeral  ex- 
penses of  the  testator  should  be  allowed  this  sum  out  of  the 
proceeds  of  the  sale  on  partition.  Smiih  v.  GUUaUj  22  Misc. 
246;  49  Supp.  614. 

9.  Improvements  by  lessee  of  life  tenant 

A  tenant  under  a  lease  from  a  life  tenant,  whose  tenancy  has 
been  determined  by  the  death  of  such  life  tenant,  cannot  re- 
cover for  improvements  made  by  him  under  a  lease  from  the 
life  tenant  as  against  the  owners  in  common.  Train  v.  tkuns, 
49  Misc.  162;  98  Supp.  816. 

10.  Grantee  in  possession  under  invaUd  tifle 

It  seems  that  when  grantees  in  possession  under  a  void  deed 
have  made  valuable  improvements  in  good  faith,  believing 
in  the  validity  of  their  title,  equity  will  afford  them  protection 
and  the  adjustment  of  their  rights  should  be  determined  in  an 
action  of  partition  brought  by  one  holding  superior  title. 
Lyons  National  Bank  v.  Schuler,  115  App.  Div.  859;  101  Supp. 
62. 
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11.  Purchaser  at  foreclosure  sale 

Where  a  purchaser  at  a  foreclosure  sale  was  erroneously  of  the 
opinion  that  she  was  the  owner  of  the  property  it  was  held 
that  an  allowance  should  be  made  for  the  improvements  she 
had  in  good  faith  made  upon  the  property.  Clapp  v.  Nicholy 
31  App.  Div.  631;  62  Supp.  128. 

12.  Purchaser  at  execution  sale 

No  allowance  should  be  made  to  a  purchaser  of  an  undivided 
inter^t  in  an  execution  sale  for  improvements  made  thereon 
prior  to  the  time  to  redeem.    Ford  v.  Knapp,  31  Hun,  622. 

18.  Grantee  subject  to  claim  of  child  bom  after  will  made 

The  grantee  of  premises  subject  to  the  claim  of  a  child  bom 
after  a  will  had  been  made,  is  entitled  to  be  protected  for 
the  payment  of  mortgages  on  the  premises  and  for  taxes, 
assessments,  repairs  and  improvements.  Obecny  v.  Goetz, 
116  App.  Div.  807;  102  Supp.  332. 

14.  Expenses  of  defending  common  title 

A  defendant  may  be  charged  with  rent  and  he  may  be  allowed 
reasonable  expenses  in  defending  the  common  title  and  for 
substantial  improvements  made  by  him  while  in  possession. 
Hitchcock  V.  Skinner^  1  Hoffman's  Ch.  21. 

One  of  several  heirs  who  has  maintained  proceedings  for  the 
protection  of  the  estate  does  not  acquire  thereby  a  Hen  for 
disbursements  so  mcurred  which  can  be  recognized  in  a  par- 
tition action.    Bulen  v.  BurdeU,  11  Abb.  Pr.  381. 

16.  Requiring  referee  to  pay  assessment;  laches 

A  delay  of  two  years  by  a  purchaser  in  making  a  motion  to 
compel  a  referee  to  pay  an  assessment  which  the  purchaser 
had  himself  paid,  was  held  to  be  not  such  a  delay  as  required 
the  denial  of  a  motion  where  the  rights  of  the  referee  had  not 
been  prejudiced  by  the  delay.  Weaeman  v.  Wingravef  86 
N.  Y.  353;  aff'g  9  Week.  Dig.  434. 
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ARTICLE  XDL  FINAL  JUDGMENT 

Final  judgmmt  is  rendered  opon  the  canfinnation  of  the  report 
of  the  commmmonefs  and  k  binding  on  the  peraon  qiecified 
m  the  atetute.    Code  Or.  Pro.,  §  1557. 

The  final  judgment  must  direct  that  each  of  the  partiea  who  is 
entiUed  to  poaoearion  or  a  distinct  pared  allotted  to  him  be 
let  into  the  possearion  thereof,  dther  immediatdy  c^  after 
ihe  determination  of  the  particular  estate,  as  the  case  re- 
quires.   Code  Civ.  Pro.,  i  1558. 

1.  After  sale 

If  the  sale  is  confirmed  by  the  court  a  final  judgment  must  be 
entered  confirming  it  accordingly,  directing  the  officer  making 
it  to  execute  the  proper  conveyances  and  take  the  proper 
securities  pursuant  to  the  sale  and  also  concerning  the  ap- 
plication  of  the  proceeds  of  sale.   Code  Civ.  Pro.,  §  1577. 

S*  Effect  t^on  lienors  not  parties  to  action 

The  final  judgment  is  a  bar  to  every  person  not  a  party  who, 
at  the  time  when  it  was  rendered,  has  a  general  lien  by  judg- 
ment or  decree  on  the  undivided  share  or  interest  of  a  party, 
if  notice  was  given  to  him  to  appear  before  the  referee  and 
make  proof  of  lien  as  prescribed  in  §  1562,  and  also  against 
each  person  made  a  party  who  has  a  specific  lien  on  any 
such  undivided  share  or  interest.  But  a  person  having  any 
specific  lien  appearing  of  record  at  the  time  of  the  filing  of 
the  notice  of  pendency  of  action,  who  is  not  made  a  party, 
is  not  affected  by  the  judgment.    Code  Civ.  Pro.,  §  1578. 

4.  Judgment  may  be  recorded 

An  exemplified  copy  of  a  judgment  roll,  or  of  the  final  judgment, 
in  a  partition  action,  may  be  recorded  in  the  office  for  re- 
cording deeds  in  each  county  in  which  any  real  property 
affected  thereby  is  situated.    Code  Civ.  Pro.,  §  1595. 
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5.  Describing  portions  of  unknown  defendants 

Where  the  judgment  states  that  certain  portions  belong  col- 
lectively to  owners  who  are  unknown,  they  may  be  described 
in  general  terms  as  descendants  of  a  person  deceased.  Hyatt 
V.  Ptigaley,  23  Barb.  285;  mod'd  33  Barb.  373. 

6*  Presuniption  of  regularity 

Partition  of  lands  will  be  presumed  to  be  regular  after  great 
lapse  of  time  and  numerous  acts  of  the  parties  interested 
recognizing  such  partition.  Jackson  v.  Rxghtmyref  16  Johns. 
314. 

Where  parties  have  received  their  deeds  and  acted  upon  the 
assumption  that  the  partition  was  effectual  it  will  be  held  to 
be  valid  although  there  may  be  irregularities  in  the  proceed- 
ings. ConkUng  v.  N.  Y.  Elevated  R.  Co.,  76  Hun,  420;  27 
Supp.  1098. 

A  judgment  of  partition  imports  a  seisin  as  a  court  of  chancery 
would  not  entertain  a  suit  unless  the  parties  had  clear  title 
and  actual  or  constructive  possession.  Oreenleaf  v.  Brooklyn, 
etc.,  Ry.  Co.,  37  Hun,  435. 

7.  Defects  appearing  on  face  of  proceeding 

A  purchaser  in  partition  takes  title  subject  to  defects  appearing 
on  the  face  of  the  proceeding,  where  such  purchaser  claims 
to  be  a  bona  fide  purchaser  for  value.  KeUy  v.  Werner,  34 
App.  Div.  68;  53  Supp.  1067. 

8.  Conflrmatofy  deed  to  cure  defects 

A  deed  from  the  holder  of  an  outstanding  interest  to  a  defend- 
ant in  partition,  executed  after  the  entry  of  the  decree  will 
not  vest  such  outstanding  interest  in  the  purchaser  on  the 
partition  sale.  Bogert  v.  Bogert,  6  Supp.  299;  densdng  re- 
argument  of  decision  in  5  Supp.  893. 

A  confirmatory  deed  executed  to  the  purchaser  of  real  property 
under  a  partition  judgment  by  the  executrices  under  a  power 
of  sale  in  the  will,  will  not  cure  a  defect  in  the  partition  pro- 
ceedings and  confer  a  title,  the  acceptance  of  which  may  be 
specifically  enforced.    Adami  v.  Oercken,  164  App.  Div.  472; 
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150  Supp.  8.  In  the  last  mentioned  case  the  testator  gave  to 
his  widow  a  life  estate,  and  provided  that,  after  his  youngest 
child  should  become  of  age,  the  residue  of  his  estate  should 
be  divided  among  his  children  then  living,  and  that  the  share 
of  any  child  deceased  should  be  given  to  his  or  her  issue.  A 
power  of  sale  was  given  in  the  will  to  the  executrices.  After 
the  death  of  the  widow  a  partition  action  was  begun  by  one 
child,  but  certain  grandchildren  were  not  made  parties  to 
the  partition  action.  It  was  held  that  the  rights  of  such 
grandchildren  were  not  cut  off  and  that  this  defect  could  not 
be  cured  by  a  deed  from  the  executrices  to  whom  a  power  of 
sale  had  been  given  under  the  will. 

9.  How  far  res  adjudicata 

The  parties  to  a  partition  action  are  bound  by  the  judgment, 
whether  their  interests  are  rightfully  stated  or  not,  and  an 
adjudication  that  they  were  tenants  in  common  concludes  such 
parties  who  are  served  with  process,  although  not  appearing. 
Masten  v.  OlcoU,  101  N.  Y.  152. 

An  action  in  partition  by  the  devisees  under  a  will,  where  some 
of  the  cestui  que  trustent  have  become  of  age  and  those  who  are 
infants  are  made  parties  to  the  action,  is  binding  on  said  in- 
fants and  is  res  adjudicata  so  as  to  bar  an  action  of  ejectment 
brought  by  the  infants  after  becoming  of  age,  in  the  absence 
of  fraud  and  collusion.    O^Donaghue  v.  Smith,  184  N.  Y.  365. 

Where  the  plaintiffs  in  an  ejectment  action  were  made  defend- 
ants in  an  action  of  partition  brought  by  the  defendants  in 
the  ejectment  action,  and  it  was  allied  in  the  partition  suit 
that  the  plaintiffs  in  the  ejectment  action  claimed  an  inter- 
est in  the  property  which  it  was  sought  to  partition,  and  the 
partition  smt  was  brought  to  trial  before  the  ejectment  action 
and  resulted  in  an  interlocutory  judgment  in  favor  of  the  plain- 
tiff, determining  that  the  defendants  who  were  plaintiffs 
in  the  ejectment  action  had  no  title  to  the  property,  it  was 
held  that  this  judgment  was  res  adjudicata  as  against  the 
plaintiffs  in  the  ejectment  suit  and  that  where  the  judgment 
in  the  partition  suit  had  been  affirmed  by  the  Appellate 
Division  and  an  appeal  pending  to  the  Court  of  Appeals  a 
stay  of  the  sale  directed  by  the  interlocutory  judgment  shotdd 


Note  on  Partition  237 

Final  Judgment 

not  be  granted,  where  the  appellant  had  only  given  the  usual 
undertaking  of  $500  as  security  for  costs  on  the  appeal  to 
the  Court  of  Appeals.  Place  v.  Rogers,  101  App.  Div.  193; 
91  Supp.  912. 

A  judgment  in  a  partition  action  directing  a  sale,  subject  to  the 
rights  of  a  tribe  of  Indians,  was  held  not  to  estop  a  pur- 
chaser from  questioning  the  existence  of  such  rights  as  against 
the  tribe,  but  only  to  prevent  him  from  refusing  to  complete 
his  purchase  if  such  rights  existed.  Pharaoh  v.  Benson,  149 
Supp.  438. 

A  title  is  not  defective  under  a  judgment  in  partition  on  accoimt 
of  the  failure  to  bring  in  as  parties  to  the  action  devisees 
under  a  will  where  such  devise  is  void  as  creating  a  perpetu- 
ity.   Rice  v.  BarreU,  102  N.  Y.  161. 

An  error  in  the  pleadings  incorrectly  stating  the  interests  of  the 
various  parties  does  not  aflfect  the  title.  Noble  v.  Cromwell, 
27  How.  Pr.  289;  3  Abb.  Ct.  App.  Dec.  382. 

A  decree  of  a  court  of  chancery  finding  that  a  late  resident  of 
another  State  died  intestate,  with  respect  to  his  lands  in  this 
State,  is  conclusive  upon  the  question  of  such  intestacy. 
Clemens  v.  Clemens,  37  N.  Y.  69. 

The  disposition  directed  to  be  made  of  a  fund  realized  on  a 
sale  is  res  adjvdicata  and  a  subsequent  petition  by  a  party  for 
a  different  disposition  is  properly  denied.  Livingstony.Tucker, 
107  N.  Y.  549. 

A  judgment  for  the  defendant  upon  the  merits  in  an  action  for 
partition,  in  which  the  court  foimd  that  the  defendant  was 
the  sole  and  exclusive  owner  in  fee  simple  of  the  property, 
is  res  adjtidicata,  and  therefore  a  bar  to  a  suit  commenced 
two  years  thereafter  by  the  same  plaintiff  against  one  of  the 
same  defendants  to  set  aside  the  deed  under  which  the  de- 
fendant claimed  the  premises  upon  the  ground  of  fraud. 
Hicks  V.  PearsaU,  164  App.  Div.  721;  150  Supp.  207. 

A  general  lien  upon  real  estate  which  is  paramoimt  to  the 
title  of  tenants  in  common  is  not  cut  off  by  a  partition  suit 
to  which  the  holders  of  such  liens  are  not  parties.  Mead  v* 
Jenkins,  29  Hun,  253;  aff'd  95  N.  Y.  31. 

The  referee's  report  in  a  former  partition  action,  stating  that 
the  plaintiff  had  acquired  the  rights  of  two  persons  who  were 
made  parties  defendant  in  a  subsequent  partition  action. 
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but  who  were  not  made  parties  defendant  in  the  former  par- 
tition action,  is  incompetent  as  against  such  defendants  in 
the  partition  action  subsequently  brought.  Cramp  v.  Dady, 
162  App.  Div.  321;  147  Supp.  619. 

10*  Questions  of  time  when  Tacious  proceedings  effective 

The  judgment  in  partition  fixes  the  rights  of  the  parties  and 
severs  their  interest  in  the  land  as  of  the  time  when  the  re- 
port of  the  commissioners  is  confirmed,  although  the  filing 
of  the  record  is  delayed.    Van  Orman  v.  Phelps,  9  Barb.  500. 

11.  Persons  bound  by 

In  a  partition  by  one  of  several  life  tenants  the  remainder-man 
was  a  non-resident  and  he  was  made  a  defendant  and  served 
by  publication,  but  did  not  appear  and  it  was  held  that  the 
court  had  jurisdiction  and  the  judgment  was  conclusive  as 
against  the  remainder-man  in  favor  of  the  purchaser  at  the 
sale.    Jenkins  v.  Fahey,  73  N.  Y.  356;  11  Hun,  351. 

A  judgment  in  partition  is  binding  upon  all  the  parties,  although 
minors  and  non-residents,  if  the  court  acquired  jurisdiction 
of  them  and  of  the  subject-matter.  Clemens  v.  Clemens, 
37  N.  Y.  59. 

A  deed  by  commissioners  in  partition  is  conclusive  upon  the 
owners  named  in  the  proceedings  only.  Jackson  v.  Vroo- 
man,  13  Johns.  488. 

A  judgment  in  a  partition  suit,  or  in  a  proceeding  as  originaUy 
provided  for  in  the  revised  statutes,  is  conclusive  upon  the 
rights  of  the  parties  which  were  properly  the  subject  of  con- 
sideration in  the  suit  or  proceeding.  Samge  v.  Alien,  54 
N.  Y.  458. 

As  it  is  in  the  discretion  of  the  court  under  Ckxle  Civ.  Pro., 
§  1546,  to  direct  a  sale  of  the  premises,  the  title  of  the  pur- 
chaser is  to  be  deemed  good,  not  only  as  against  the  parties 
to  the  action  and  their  representatives  but  as  against  one 
claiming  under  such  a  party  by  reason  of  a  mortgage  executed 
after  the  filing  of  the  lis  pendens.  Brooks  v.  Davey,  109  N.  Y. 
495. 

A  sale  under  a  judgment  in  a  partition  action  is  conclusive  as 
to  the  rights  of  all  parties  and  is  an  effectual  bar  to  future 
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contingent  interests  of  persons  not  in  being  at  the  time  the 
judgment  was  rendered  although  no  notice  is  published  to 
bring  in  unknown  parties.    Brevoort  v.  Brevoort,  70  N.  Y.  136. 

The  rights  of  unborn  children  of  the  plaintiff  in  a  partition  suit, 
the  judgment  in  which  declared  the  will  of  the  plaintiff's 
father  invalid  and  the  plaintiff  and  his  two  brothers  to  hold 
the  property  in  common,  subject  to  the  widow's  dower,  was 
held  to  cut  off  the  rights  of  such  unborn  children  from  claim- 
ing under  the  will.  Fax  v.  Fee,  24  App.  Div.  314;  49  Supp. 
292;  dist'g  Monargue  v.  MonarguCf  80  N.  Y.  320. 

Where  every  person  in  existence  having  any  interest,  vested  or 
contingent,  in  the  property  sought  to  be  partitioned,  is  made 
a  party  to  the  action,  an  objection  raised  at  the  trial  that 
a  power  of  sale  is  conferred  by  the  will  of  the  common  an- 
cestor, is  not  sufficient  to  render  a  judgment  of  sale  void- 
able, but  presents  a  question  for  the  determination  of  the 
court  and  this  is  conclusively  settled,  so  far  as  the  parties  to 
the  action  are  concerned,  by  the  judgment  rendered  in  the 
partition  action.  Parish  v.  Parish,  175  N.  Y.  181;  rev'g 
77  App.  Div.  267;  78  Supp.  1089,  and  the  purchaser's  title 
cannot  be  impeached  by  persons  thereafter  coming  into  ex- 
istence and  who  would  claim  under  any  of  the  parties  to  the 
action.  Parish  v.  Parish,  176  N.  Y.  181;  rev'g  77  App.  Div. 
267;  78  Supp.  1089. 

A  judgment  in  a  partition  suit  is  not  void  because  it  does  not 
protect  the  rights  of  unborn  children  of  the  estate  under 
2  R.  S.  326,  §  55  (now  Oxle  Civ.  Pro.,  §  1572),  as  the  statute 
does  not  contemplate  that  a  judgment  in  partition  should 
provide  for  the  protection  of  unknown  or  unborn  persons 
adjudged  to  have  no  interest  in  the  land  partitioned.  Fox  v. 
Fee,  24  App.  Div.  314;  49  Supp.  292. 

Where  a  judgment  is  entered  in  a  partition  suit  to  the  effect 
that  a  will  is  invalid  by  reason  of  the  imsoundness  of  mind  of 
the  ancestor  of  the  parties,  and  the  property  is  divided  by 
the  terms  of  the  decree  among  all  the  heirs  at  law  of  the  tes- 
tator, such  decree  is  binding  on  a  child  of  one  of  the  parties 
to  the  action  who  was  bom  after  the  entry  of  the  decree. 
Fox  v.  Fee,  24  App.  Div.  314;  49  Supp.  292. 

A  judgment  in  an  action  for  the  construction  of  a  will  declaring 
void  certain  clauses  thereof  is  not  binding  on  the  contingent 
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interests  of  unborn  childreiL    Monarque  v.  Mcnarque,  80 
N.  Y.  320;  rev'g  19  Hun,  332. 

The  future  contingent  interests  of  persons  not  in  esse  may  be 
barred  by  a  sale  in  partition.  Chitm  v.  KeUh^  1  Hun,  589; 
4  T.  A  C.  126. 

Independent  of  the  statute  a  contingent  remaindovman,  or  per- 
sons taking  imder  an  executory  devise,  who  may  thereafter 
come  into  being  is  bound  by  the  judgment  as  being  vir- 
tually represented  by  the  parties  to  the  action  in  whom  the 
present  estate  is  vested.  Clemens  v.  Clemens,  37  N.  Y.  59; 
aff'g  60  Barb.  366. 

A  judgment  in  partition  is  efifectual  to  bar  future  contingent 
interests  of  persons  not  in  being  though  no  notice  is  published 
to  bring  in  unknown  parties,  although  such  future  owners 
may  take  as  purchasers  under  a  deed  or  will  and  not  as  clahn- 
ants  under  any  of  the  parties  to  the  action.  Mead  v.  Mitchell, 
17  N.  Y.  210;  aff'g  5  Abb.  Pr.  92;  Clemens  v.  Clemens,  37  N.  Y. 
59;  aff'g  60  Barb.  366;  Cheesman  v.  Thame,  1  Edw.  Ch.  629; 
Noble  V.  Cromwell,  26  Barb.  475;  6  Abb.  Pr.  59;  aflf'd  3  Abb. 
Ct.  App.  Dec.  382. 

A  sale  under  partition  is  effectual  to  bar  the  future  contingent 
interests  of  persons  not  in  being,  although  no  notice  is  pub- 
lished to  bring  in  unknown  parties,  and  although  such  parties 
not  then  in  being  may  take  as  purchasers  imder  a  deed  or 
will  and  not  as  claimants  under  any  of  the  parties  to  the 
suit.    Clemens  v.  Clemens,  37  N.  Y.  69. 

Where  all  persons  in  being  having  any  estate,  present  or  future, 
vested  or  contingent,  are  made  parties  defendant  and  are 
duly  served,  the  purchaser  takes  good  title,  which  will  bar 
the  future  contingent  interests  of  persons  not  in  being,  al- 
though no  notice  is  published  to  bring  in  imknown  parties. 
Brevoort  v.  Brevoort,  70  N.  Y.  136. 

An  action  in  partition  is  not  a  proceeding  in  rem,  and  a  judgment 
therein  does  not  establish  title  as  against  third  persons  where 
the  parties  to  the  action  are  not  shown  to  have  had  either  title 
or  possession.  Qreerdeaf  v.  Brooklyn,  Flatbush,  etc.,  R.  Co., 
141  N.  Y.  395;  aff'g  71  Hun,  91;  24  Supp.  526. 

A  mortgagee  made  a  party  defendant  in  an  action  of  partition  is 
not  estopped  from  subsequently  bringing  a  suit  of  foreclosure 
merely  because  his  answer  m  the  partition  action  demanded 
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a  decree  that  the  sum  secured  by  the  mortgage  is  due  and  that 
the  lien  thereof  is  superior  to  other  interest  in  the  land  and 
that  it  should  be  sold  to  satisfy  the  mortgage.  Harlem  Sav- 
ings Bank  v.  Larkin,  156  App.  Div.  666;  142  Supp.  122; 
appeal  dismissed  209  N.  Y.  564. 

A  person  who  is  made  a  party  to  a  partition  action,  and  who  has 
no  interest  in  the  property  and  no  adjudication  is  made  as  to 
him,  is  not  estopped  by  the  fact  that  he  is  such  a  party,  from 
disputing  the  validity  of  the  sale,  where  he  becomes  the  pur- 
chaser at  the  sale  under  the  judgment.  Miller  v.  Wright,  109 
N.  Y.  194. 

A  sale  of  property  under  a  judgment  in  partition  is  not  a  bar  to  a 
subsequent  proceeding  under  Ck>de  Civ.  Pro.,  §§  2749  to 
2801,  for  the  sale  of  a  decedent's  real  estate  for  the  pay- 
ment of  debts.  Oriswold  v.  McDonald,  81  Misc.  376;  143 
Supp.  341. 

A  partition  of  lands  part  of  which  the  testator  had  directed  to 
be  retained  in  trust  until  his  children  respectively  had  ob- 
tained their  majority,  which  judgment  was  secured  during  the 
infancy  of  said  children,  was  held  to  be  void  under  2  R.  S., 
page  195,  §  176  (now  Code  Civ.  Pro.,  §  2357)  and  the  judg- 
ment  afforded  no  defense  to  an  action  by  the  children  for 
ejectment,  against  a  purchaser  at  a  foreclosure  finale,  imder  a 
mortgage  made  by  the  purchaser  under  a  judgment  in  parti- 
tion. (yOmoghue  v.  Boies,  92  Hun,  3;  37  Supp.  961;  aff'g  159 
N.  Y.  87. 

The  title  is  not  defective  because  of  an  execution  sale  of  one  of 
the  shares  pending  the  suit,  since  the  execution  purchaser 
takes  the  place  of  the  judgment  creditor.  Spring  v.  Sandford, 
7  Paige,  550. 

Where  the  description  in  the  decree  did  not  cover  all  the  land, 
but  all  the  parties  gave  releases,  except  one  who  subsequently 
was  paid  and  receipted  for  his  share  of  the  sale,  it  was  held 
that  he  and  his  descendants  were  estopped  from  claiming  any 
share  in  the  land.    Gamar  v.  Bird,  57  Barb.  277. 

A  mortgagee  made  a  party  to  an  action,  is  bound  by  the  final 
judgment,  unless  his  objection  goes  to  a  question  of  jurisdic- 
tion, but  this  does  not  preclude  him,  as  a  purchaser  at  the 
sale,  from  refusing  to  take  title  by  reason  of  the  defect  therein 
having  no  relation  to  irregularities  in  the  action.    Mahoney 
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V.  Allen,  18  Misc.  134;  42  Supp.  11;  dtst'g  WoodhuU  v.  LiUU, 
102  N.  Y.  166. 

A  judgment  is  not  affected  by  the  death  before  the  decree  is 
entered  of  the  husband  of  a  married  woman,  who  had  a  right 
of  dower  in  the  premises,  and  was  made  a  party,  was  per- 
Bonally  served  and  did  not  appear  in  the  action.  Jordan  v. 
Van  Eppa,  85  N.  Y.  427;  aff'g  19  Hun,  526. 

Where  an  infant  remainder-man  was  not  made  a  party  defendant 
to  an  action  of  partition  as  to  which  his  right  as  r^uainder- 
man  applied,  but  in  a  later  partition  action  relating  to  other 
property,  as  to  which  said  infant  and  other  infanta  were  made 
parties,  it  was  recited  in  the  judgment  that  the  infant  in  ques- 
tion had  no  other  real  property,  it  was  held  that  this  was 
binding  on  the  infant  and  extinguished  any  right  which  said 
infant  might  have  had  in  the  property  subject  to  the  original 
action,  and  that  a  purchaser  under  the  judgment  of  the 
original  partition  action  secured  good  title.  Paget  v,  Mdcher, 
42  App.  Div.  76;  58  Supp.  913. 

13.  CoUatoral  attack 

It  is  questionable  whether  a  sale  in  partition  can  be  attacked 
collaterally  in  an  action  in  ejectment  on  the  ground  that  it 
affects  the  shares  of  infanta  in  violation  of  a  will  under  which 
the  property  is  held  and  that  therefore  the  judgment  was  a 
nullity.  O'D&twghve  v.  Boies,  159  N.  Y.  87;  aff'g  92  Hun,  3; 
37  Supp.  961. 
A  partition  which  was  had  in  1817  against  unknown  owners  was 
held  conclusive  as  to  plaintiff's  possesdon  in  a  collateral 
action.    Cole  v.  HaU,  2  mil,  625. 

Ion  is  binding  on  all  the  parties  and  cannot 
iterally  as  to  whether  or  not  the  case  is  a 
lal  partition  or  sale.  Jordan  v.  Van  Epps, 
19  Hun,  526. 

tt  of  absent  defendant  or  person  not  In  esse 

re  made  parties  as  having  an  interest  in  the 
f  publication,  there  must  be  satisfactory 
if  all  such  persons  and  their  descendants,  in 
judication  that  they  are  not  entitled  to  a 
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portion  of  the  proceeds  of  the  property,  and  in  the  absence  of 
such  proof  a  judgment  which  fails  to  require  a  deposit  of  the 
portion  to  which  such  persons  might  be  entitled  under  Code 
Civ.  Pro.,  §  1582,  is  insufficient,  and  good  title  cannot  be  con- 
veyed under  the  sale.  Casey  v.  Casey,  19  App.  Div.  219;  45 
Supp.  877;  rev'g  19  Misc.  272;  44  Supp.  254. 

While  a  judgment  in  partition  may  conclude  contingent  interests 
of  persons  not  in  being,  it  will  not  have  this  effect  unless  it 
protects  such  interests,  by  substituting  the  fund  derived  from 
the  sale  in  the  land,  in  place  of  the  land,  and  preserving  it  to 
the  extent  necessary  to  satisfy  such  interests  as  they  arise. 
Monargue  v.  Monargue,  80  N.  Y.  320;  rev'g  19  Hun,  332; 
Hotaling  v.  Marsh,  55  Hun,  325;  8  Supp.  690;  aff'g  4  Supp. 
356;  dist'g  Brevoart  v.  Brevoart,  70  N.  Y.  136;  Kirk  v.  Kirk, 
137  N.  Y.  510;  Barnes  v.  Luther,  77  Hun,  234;  28  Supp.  400. 

Where  an  action  was  brought  by  a  life  tenant,  against  a  person  to 
whom  she  had  conveyed  a  portion  of  the  premises,  and  against 
an  infant  and  an  incompetent,  whose  right  to  a  remainder 
might  be  divested  in  favor  of  the  issue  of  the  life  tenant,  it  was 
held  that  if  any  reason  existed  why  the  entire  property  and 
not  merely  the  life  estate  should  be  sold,  the  costs  and  expenses 
of  the  suit  and  the  taxes  and  water  rates  should  be  paid  out 
of  the  shares  of  the  life  tenants  and  the  entire  balance  be 
deposited,  the  income  to  be  paid  over  to  the  life  tenants  and 
the  principal  to  be  retained  for  the  benefit  of  the  remainder- 
men, and  that  as  there  was  no  provision  in  the  decree  protect- 
ing the  issue  which  the  life  tenant  might  leave,  nor  protecting 
the  interests  of  the  existing  remainder-men,  the  decree  was 
irregular  and  did  not  pass  good  title.  O'Toole  v.  O^TooU, 
39  App.  Div.  302;  56  Supp.  963. 

Where  unknown  owners  make  claim  to  a  portion  allotted  to  one 
of  the  parties  in  a  partition  suit,  but  not  to  that  of  the  other 
parties,  the  entire  partition  proceedings  will  not  be  declared 
void,  but  such  unknown  owners  will  be  allowed  to  assert  their 
rights  as  against  the  part  allotted  to  the  person  against  whom 
they  claim.    Sharp  v.  PraJU,  15  Wend.  610. 

14.  Rents;  adjustment  of 

The  rents  received  by  the  various  parties  must  be  adjusted  in 
the  interlocutory  or  final  judgment.    Code  Civ.  Pro.,  §  1589. 


244  Note  on  Partition 

"^'"^^"~"^^"^"~~^*"^~^^"~  '  '  '  ..111         ^^_^^ 

Final  Judgment 

Fonn  No*  S2 

Final  Judgment  for  Actual  Partition 

(Code  Civ,  Pro.,  §§  1557,  1658) 

At  a  Special  Tenn,  Part  III,  of  the 
New  York  Supreme  Court,  held  in 
and  for  the  C!ounty  of  New  York, 
at  the  County  Court  House  therem, 
on  the  day  of  , 

19    . 

Present,  Hon.  ,  Justice. 


Names  of  all  parties  in  par- 
tition action. 


A  motion  having  been  regularly  and  duly  made  to 
confirm  the  report  of  the  Commissioners  , 

and  y  appointed  by  the  interlocutory 

judgment  in  the  above  entitled  action,  which  said  report 
was  duly  filed  in  the  office  of  t^e  Clerk  of  the  County  of 

,  on  the  day  of  , 

19  ,  by  which  it  appears  that  said  Commiissioners  have 
made  partition  of  the  premises  described  in  the  complaint 
in  this  action  between  the  parties,  according  to  their  re- 
spective rights  and  interests  therein,  as  the  same  have 
been  ascertained,  declared  and  determined  by  this  court. 

Now,  on  reading  said  report  which  has  been  heretofore 
filed  as  aforesaid^  and  on  reading  and  filing  the  notice  of 
motion  for  the  confirmation  of  said  report  and  for  final 
judgment,  which  notice  is  dated  the  day  of 

,  19    ,  together  with  due  proof  (admission) 
of  service  of  said  notice  of  motion,  and  after  hearing 

,  attorney  for  the  plaintiff,  in  favor 
of  said  motion^  and  ,  attorney  for  the 

defendant  in  opposition  thereto, 
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Now,  on  motion  of  ,  attorney  for  the 

plaintiff,  it  is  hereby 

Ordbbed,  Adjudged  and  Deobeed  that  said  report 
of  said  commissioners  be  and  the  same  hereby  is  in  all 
respects  ratified  and  confirmed  and  that  the  said  parti- 
tion as  advised  by  said  commissioners,  is  hkewise  con- 
firmed and  effectual  forever;  that  there  be  and  hereby  is 
allotted  to  the  parties  hereinafter  mentioned  the  land 
which  is  hereinafter  described.  {Insert  the  same  deacrijh 
turn  and  allotment  as  is  contained  in  the  report  of  the  comr 
missioners.) 

It  is  Fttrther  Ordered,  Adjudged  and  Decreed 
that.  {Give  directions  as  to  any  payments  which  are  to  he 
made  or  mortgages  or  other  papers  which  are  to  he  executed 
to  equalize  (he  partition  as  made.) 

It  is  Further  Ordered,  Adjudged  and  Decreed 
that  the  said  parties  hereinbefore  mentioned  be  and  are 
entitled  to  the  possession  of  the  said  premises  hereby 
set  apart  to  each  of  them  in  severalty,  and  that  each 
of  them  be  immediately  let  into  possession  thereof. 

It  is  Further  Ordered,  Adjudged  and  Decreed  that 
the  liens  and  encumbrances  which  were  a  charge  upon  the 
undivided  interest  of  the  said  shall 

and  will  hereafter  be  a  lien  or  charge  only  upon  that  part 
of  the  premises  hereby  set  apart  to  said 
in  severalty. 

It  is  Further  Ordered,  Adjudged  and  Decreed 
that  the  sum  of  dollars,  being  the  cost 

of  the  plaintiff  and  his  disbursements,  which  include  the 
sum  of  dollars,  additional  allowance 

hereby  granted,  shall  be  a  lien  upon  the  premises  hereby 
set  apart  to  the  plaintiff  over,  and  take  precedence  of, 
the  rights  or  liens  of  any  of  the  parties  to  this  action, 
and  that  execution  may  issue  thereupon. 

It  is  Further  Ordered,  Adjudged  and  Decreed 
that  the  siun  of  dollars,  being  the  costs 

and  disbursements  of  the  defendant 
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which  includes  the  sum  of  dollars, 

additional  allowance  hereby  granted,  shall  be  a  lien 
upon  the  premises  hereby  set  apart  to  said  defendant, 

over  and  take  precedence  of  the  rights 
or  liens  of  any  of  the  parties  to  the  action  and  that  execu- 
tion may  be  issued  thereon. 

(//  the  action  is  hroughl  by  an  infant,  the  judgment  should 
contain  a  provision  that  the  interests  of  the  infant  will  be 
promoted  by  a  partition  of  the  premises  described.  Code 
Civ.  Pro.,  §  16S4.)  Enter. 

{SigruUure  of  judge.) 

J.  o.  C* 


Form  No.  88 

Final  Judgment  Where  There  Has  Been  a  Sale 

(Code  Civ.  Pro.,  §§  1577,  1578) 

At  Special  Term,  Part  III,  of  the 
N.  Y.  Supreme  Court,  held  in  and 
for  the  Coimty  of  New  York  at 
the  County  Court  House  therein, 
on  the  day  of  , 

19    . 

Present,  Hon.  Jabces  A.  O'Gobman,  Justice. 

John  Jones, 

Plaintiff, 
against 
William  Brown, 
(Specify  by  name  all  other  defendants.) 

This  cause  having  come  on  for  a  final  hearing  upon  the 
report  of  Adam  Smith,  the  referee,  appointed  to  sell  the 
property  directed  to  be  sold  by  the  interlocutory  judg- 
ment herein,  which  report  is  dated  the  day  of 
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,  19  ,  and  due  notice  of  the  motion  for  final 
judgment  herein  having  been  served  on  all  the  parties 
who  have  appeared  herein,  as  appears  by  the  afiidavit  of 
William  Engel,  sworn  to  the  day  of  , 

19  ,  and  after  hearing  Elias  Sargent,  attorney  for  the 
plaintiff  in  favor  of  said  motion,  and  Charles  Darwin, 
attorney  for  Edward  Furlough  {recite  the  appearances  of 
any  other  attorneys  and  parties  for  whom  they  appear)  in 
opposition  thereof,  and  due  deliberation  having  been  had, 

Now,  on  motion  of  Elias  Sargent,  attorney  for  the 
plaintiff,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  report  of 
sale  of  Adam  Smith,  the  referee,  dated  the 
day  of  9  19    ,  and  filed  in  the  office  of  the 

Clerk  of  the  County  of  ,  on  the 

day  of  ,  19    ,  and  the  sale  reported  therein, 

be  and  the  same  hereby  are  in  all  things  confirmed. 

It  is  Further  Ordered,  Adjudged  and  Degreed 
that  said  referee  execute  to  the  purchaser  upon  said 
sale  a  conveyance  in  due  statutory  form  of  the  property 
sold  as  soon  as  said  purchaser  shall  have  complied  in  all 
respects  with  the  terms  upon  which  said  sale  was  made. 

And  it  is  Further  Ordered,  Adjudged  and  Decreed 
that  said  referee  shall  deduct  from  the  proceeds  of  said 
sale  his  fees  and  disbursements  to  which  he  is  entitled 
and  these  fees  and  disbursements  are  hereby  fixed  at  the 
sum  of  dollars;  that  he  pay  to  Elias 

Sargent,  the  attorney  for  the  plaintiff,  the  costs  and  dis- 
bursements of  this  suit,  including  an  additional  allowance 
of  five  per  cent  on  the  selling  price  of  the  property,  which 
costs  and  disbursements  have  been  duly  taxed  at  the 
sum   of  dollars,    and  which   extra 

allowance  has  been  duly  fixed  at  the  sum  of 
dollars,  making  in  all  the  sum  of 
dollars;  that  he  pay  to  Charles  Darwin,  the  attorney  for 
Edward  Furlough,  the  sum  of  dollars, 

as  costs  allowed  to  him  in  this  action;  that  he  pay  to 
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George  Hammond,  guardian  ad  litem  of  the  infant  Isidore 
Jenkins,  the  sxmi  of  dollars  for  his  fees, 

which  are  hereby  allowed  in  this  action.  {Recite  any  other 
payments  of  costs  or  aUowances  which  are  made  by  the  pre- 
siding judge.) 

It  is  Further  Okderbd,  Adjudged  and  Decreed 
that  said  referee,  out  of  the  residue  of  said  proceeds  of 
sale,  pay  and  distribute  the  same  as  follows: 

1.  To  the  plaintiff,  John  Jones,  one-fourth  thereof; 

2.  To  the  defendant,  Edward  Furlough,  one-sixth  part 
thereof; 

3.  {Specify  any  other  speciftc  payments  to  owners  in  comr 
mon,  or  joint  tenants.) 

4.  To  the  defendant,  George  Holcombe,  one-sixth  part 
thereof,  on  his  obtaining  and  delivering  to  said  referee  the 
release  of  his  wife,  the  defendant,  Mary  Holcombe,  to 
him,  of  her  inchoate  dower  interest  in  such  premises, 
duly  executed  and  acknowledged  as  required  by  law; 
or  if  said  Mary  Holcombe  shall  not  execute  such  release, 
then  the  said  referee  shall  pay  over  to  her,  out  of  said  one- 
sbcth  part,  the  sum  of  dollars,  which  is 
hereby  fixed  as  the  proportional  value  of  her  said  dower 
right,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  in  full  discharge  of  her  said 
dower  right,  and  the  balance  to  the  said  George  Leonard. 

5.  The  referee  shall  pay  into  the  Surrogate's  Court  of 
the  County  of  one-sixth  part  of  said 
proceeds  to  be  distributed  under  the  last  Will  and  Testa- 
ment of  Harry  Rogers,  deceased. 

6.  The  referee  shall  pay  into  court  one-twentieth  part 
of  said  fund  to  be  invested  in  permanent  securities  in 
their  names  and  for  the  benefit  of  the  infant  defendants 
Isidore  Jenkins,  John  Brown,  Arthur  Wood  and  Charles 
French,  by  paying  the  same  over  to  the  County  Treasurer 
of  Coimty. 

It  is  Further  Ordered,  Adjudged  and  Decreed 
that  the  referee  take  receipts  for  the  amounts  so  paid  by 
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him  and  file  them  with  his  report  to  be  made  subsequent 
hereto. 

It  is  Further  Ordered,  Adjttdged  and  Decreed 
that  the  said  purchaser  be  let  into  possession  of  said  prop- 
erty and  that  any  of  the  parties  to  this  action  who  may 
be  in  possession  of  said  premises,  or  any  part  thereof,  and 
any  person  who  since  the  commencement  of  this  action 
and  the  filing  of  the  notice  of  lis  pendens^  in  the  office  of 
the  clerk  of  the  Coimty  of  ,  has  come 

into  the  possession  of  said  property  or  any  part  thereof, 
deliver  possession  thereof  to  such  purchaser  on  produc- 
tion of  the  referee's  deed  of  said  premises. 

It  is  Further  Ordered,  Adjudged  and  Degreed 
that  the  referee  make  a  report  to  this  court  of  his  pro- 
ceedings under  this  judgment. 

The  following  is  a  description  of  the  property  sold : 

{Add  description.) 

(If  the  action  is  brought  by  an  infant  (he  jvdgmerd 
should  contain  a  provision  thai  the  interests  of  the  infant 
wiU  be  promoted  by  a  partition  of  the  premises.  Code  Civ. 
Pro.,  §  1534.) 

Enter, 
J.  A.  O'G., 
J.  S.  C 


ARTICLE  XX.    AMENDING  OR  MODIFYING  JUDG- 
MENT 

1«  Error  as  to  interests  of  parties 

Where  there  is  an  error  in  the  judgment  as  to  the  interests  of 
the  various  parties  this  is  ground  for  reversal,  as  it  is  not 
sufficient  to  correct  the  error  in  the  distribution  of  the  pro- 
ceeds of  the  sale.    Hcbart  v.  Hobart,  58  Barb.  296. 

2.  Directing  different  disposition  of  proceeds 

A  final  judgment  in  partition  cannot  be  amended  by  order  so  as 
to  direct  a  different  disposition  of  the  proceeds  from  that  con- 
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tained  in  such  judgment  where  no  new  trial  is  granted.   Farir 
rum  V.  McNaUy,  33  App.  Div.  609;  53  Supp.  1032. 

8.  To  include  property  withdimwn  from  action 

Where  the  defendants  claimed  a  portion  of  the  property  under 
a  contract  of  sale,  on  which  they  had  made  payments  to  the 
plaintiff's  ancestor,  and  such  property  was  withdrawn  from 
the  action  by  agreement,  it  was  held  that  an  order  to  amend 
the  judgment  nunc  pro  tunc  by  inserting  a  description  of  the 
property,  was  properly  denied.  Baakin  v.  IngaUa,  88  Hun, 
618;  34  Supp.  402. 

4.  To  reform  family  settlement 

Where  by  virtue  of  a  family  settlement  a  partition  is  decreed 
and  the  land  conveyed,  a  motion  cannot  be  granted  to  set 
aside  the  judgment  where  it,  in  effect,  would  reform  the  settle- 
ment agreed  upon.   Pierando  v.  O'Rorke^  1  Supp.  369. 

0*  Suggestion  as  to  death  of  party;  filing  nunc  pro  tunc 


A  suggestion  as  to  the  death  of  parties  pending  the  action  may 
be  filed  by  leave  of  the  court  after  judgment  nunc  pro  tune. 
Waring  v.  Waring^  7  Abb.  Pr.  472. 

6.  After  death  of  tenant  by  the  courtesy 

Where  the  interlocutory  judgment  requires  the  sale  of  the 
property  and  the  payment  in  gross  of  a  particular  sum  to  a 
tenant  by  the  courtesy  and  such  tenant  dies  before  the  sale 
the  court  may  amend  the  judgment  by  striking  out  such  pro- 
vision.   Mingay  v.  Lackey,  142  N.  Y.  449. 

7.  Setting  aside  judgment  against  infants 

A  decree  in  a  suit  by  remainder-men  is  valid  as  against  infants, 
and  the  power  of  the  court  to  control  its  own  proceedings 
does  not  enable  it  to  set  aside  the  judgment  on  motion,  on 
the  ground  that  it  is  against  the  infants.  Prior  v.  Prior f  49 
Him,  502;  2  Supp.  523. 
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8.  Changing  interlocutory  judgment  to  require  sale  instead   of 

actual  partition 

Where  on  consent  of  the  parties  the  court  filed  a  decision  di- 
recting actual  partition  of  lands,  which  were  partly  under 
water  and  partly  consisting  of  islands,  and  the  parties  sub- 
sequently moved  to  modify  the  decision,  so  as  to  direct  a 
sale  of  the  entire  premises,  instead  of  making  an  actual  par- 
tition, or  for  a  reference  to  take  testimony  concerning  the 
desirability  of  said  sale,  it  was  held  that  such  motion  should 
be  denied,  as  under  Code  Civ.  Pro.,  §  1560,  for  if  the  commis- 
sioners appointed  should  advise  that  actual  partition  was  im- 
practicable, the  court  might  modify  the  interlocutory  judg- 
ment by  directing  a  sale  of  all  or  a  portion  of  the  premises. 
Smith  v.  Trustees  of  Brookhaven,  36  App.  Div.  386;  65  Supp. 
370;  aff'g  25  Misc.  117;  53  Supp.  1075. 

9.  Lien  in  favor  of  a  defendant 

A  party  who  claims  a  lien  upon  the  premises  must  allege  it  in 
his  answer,  and  establish  it  by  proof;  the  court  has  no  power  to 
amend  the  final  judgment  so  as  to  direct  the  referee  to  pay 
him  the  amount  of  the  alleged  lien  out  of  the  proceeds  of 
sale,  as  such  an  amendment  would  vary  the  rights  of  the 
parties  as  fixed  by  the  decision  of  the  court  and  the  judgment 
entered  thereon.  Smith  v.  Smith,  40  App.  Div.  251;  57  Supp. 
1122. 

10.  Awarding  costs  to  defendant  also 

An  interlocutory  judgment  decreeing  partition  with  costs  to 
plaintiff  cannot  be  amended  so  as  to  award  costs  to  the  de- 
fendant also.  Smith  v.  Smith,  121  App.  Div.  480;  106  Supp. 
137. 

11.  Omission  to  provide  for  payment  of  judgment  against  one  of 

the  parties;  irregularity 

Where  the  interlocutory  judgment  did  not  provide  for  the  pay- 
ment of  a  judgment  against  one  of  the  parties  to  a  partition 
action  and  therefore  a  lien  on  the  property,  it  was  held  that 
this  was  irregular, imder  Code  Civ.  Pro.,  §  1563,  and  the  inter- 
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locutory  judgment  should  be  set  aside,  even  though  a  pur- 
chaser on  the  partition  sale  objected  to  setting  aside  such 
judgment,  where  it  appeared  that  such  purchaser  had  notice 
of  the  irregularity,  when  such  purchase  was  made.  Kelly 
V.  Werner,  34  App.  Div.  68;  53  Supp.  1067. 

12.  Allowing  receiTer  in  supplementaiy  proceedings  to  intervene 


Where  a  life  tenant  by  the  provisions  of  the  interlocutory  judg- 
ment, is  entitled  to  elect  whether  to  take  a  specific  sum  or 
the  income  on  a  different  sum  for  life,  such  election  may  be 
made  by  a  receiver  appointed  in  supplementary  proceedings 
of  such  life  tenant,  and  the  court  has  power  to  reopen  the 
proceedings  to  permit  the  receiver  to  intervene,  so  as  to  have 
the  award  made  in  his  favor  and  to  permit  such  receiver  to 
file  his  election.  Wood  v.  PoweU,  3  App.  Div.  318;  38  Supp. 
196. 

18.  Amendment  ez  parte  which  should  have  been  on  motion 

The  court  may  properly  refuse  to  vacate  an  irregular  ex  parte 
order,  providing  for  an  amendment  of  the  judgment  nunc 
pro  tunc,  if  it  be  one  which  would  have  been  made  on  notice; 
and  in  such  a  case  a  resale  of  the  property  may  properly 
be  ordered  if  the  record  discloses  any  reasonable  possibility 
that  the  property  will  bring  on  the  rensale  as  much  or  more  as 
on  the  original  sale.  Palmer  v.  TerwiUiger,  95  App.  Div. 
35;  88  Supp.  526. 


ARTICLE  XXI.    REVIEW  BY  APPEAL 

1.  Interlocutory  judgment 

Questions  determined  by  the  interlocutory  judgment  can  be 
reviewed  only  by  appeal  and  not  on  objections  to  the  final 
report,  when  a  motion  is  made  to  confirm  it.  Taggart  v. 
HurUmrt,  66  Barb.  553. 

Defendants  in  an  action  of  partition  who  consent  to  a  reference 
cannot,  on  an  appeal  from  the  judgment  entered  upon  the 
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referee's  report,  be  heard  to  say  that  the  action  was  not  re- 
ferable. Bighw  V.  Biglaw,  39  App.  Div.  103;  56  Supp.  794. 
The  interlocutory  judgment  may,  for  the  purposes  of  appeal,  be 
deemed  the  final  judgment,  when  it  finally  determines  the 
rights  of  the  appellants  who  have  appealed  from  the  final 
but  not  the  interlocutory  judgment.  See  Cramp  v.  Dady, 
and  form  of  interlocutory  judgment  from  the  same  case, 
antCf  page  201. 

S.  After  trial  at  special  term 

Where  the  plaintiff  in  a  partition  action  requests  that  the  case 
be  tried  by  the  court  the  questions  arising  on  appeal  are  to 
be  determined  as  if  the  action  were  one  triable  at  Special 
Term.   Side  v.  Brennemanj  7  App.  Div.  273;  40  Supp.  3. 

3.  In  Court  of  Appeals 

The  Court  of  Appeals  has  no  jurisdiction  to  review  an  inter- 
locutory judgment  rendered  in  an  action  of  partition  except 
upon  an  appeal  from  the  final  judgment.  TUton  v.  Vail,  117 
N.  Y.  620. 


ARTICLE    XXII.    COSTS 

1.  Not  authorized  in  interlocutory  judgment 

An  award  of  costs  in  an  interlocutory  judgment  in  partition  is 
unauthorized.    Flynn  v.  Kennedy,  62  Him,  26;  16  Supp.  361. 

2.  Apportioning  costs 

Costs  are  charged  against  the  parties  respectively  in  proportion 
to  their  respective  rights.  Phelps  v.  Oreen,  13  Johns.  Ch. 
302;  see  also  Tibbits  v.  TiNnts,  7  Paige,  204. 

8.  Against  plaintiff  making  unfounded  claim  to  defendant's  in- 
terest 

Where  the  plaintiff  made  an  unfounded  claim  on  the  defendant's 
interest  in  the  land  the  costs  were  charged  on  the  interest  of 
the  plaintiff  making  such  claim.  CrandaU  v.  Hoysradt,  1 
Sandf.  Ch.  40. 
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4.  To  defendant  out  of  proceeds  of  sale 

A  defendant,  where  a  sale  has  been  had,  is  entitled  to  costs 
payable  out  of  the  proceeds  of  the  sale.  Alien  v.  AUen,  11 
State  Rep.  470;  Weed  v.  Paine,  31  Hun,  10;  but  see  Davis  v. 
Davis,  3  State  Rep.  163. 

6.  When  sale  price  less  than  allowance  for  improvements 

Where  the  premises  were  sold  to  a  person  for  a  sum  less  than  he 
was  entitled  to  receive  for  improvements  made  on  the  land, 
it  was  held  proper  to  compel  such  person  to  pay  the  tax- 
able costs  as  well  as  the  costs  allowed  to  one  of  the  defend- 
ants.   Henderson  v.  Scott,  43  Hun,  22. 

6.  Charging  against  share  of  life  tenant 

Where  it  is  held  proper  to  sell  the  entire  estate,  the  costs  and  ex- 
penses of  the  action  and  the  taxes,  assessments  and  water 
rates  should  be  charged  upon  the  shares  of  the  life  tenants, 
the  value  of  whose  interests  should  be  computed  and  paid 
over  and  the  balance  deposited  in  the  county  treasurer's 
office.    O'Toole  v.  O'Toole,  39  App.  Div.  302;  56  Supp.  963. 

7.  Mortgagee  whose  tmliquidated  claim  ia  admitted 

A  mortgagee  is  entitled  to  costs  even  though  the  plaintiff  ad- 
mitted his  claim,  but  stated  that  the  amount  was  unknown. 
Lewis  V.  Peowe,  47  Supp.  303. 

8.  Pajring  mortgage  in  preference  to  costs 

A  mortgage  should  be  paid  before  the  costs  of  the  suit  are  de- 
ducted, where  the  mortgagee  is  made  a  party  to  the  suit. 
Seller  v.  Antisdel,  84  Hun,  252;  32  Supp.  575. 

9.  Five  per  centum  limitation 

In  no  event  can  the  total  allowance  in  actions  for  partition  ex- 
ceed five  per  centum  upon  the  value  of  the  subject-matter 
involved.  For  the  purpose  of  fixing  the  allowance  which  may 
be  made  to  the  plaintiff,  the  value  of  the  subject-matter  in- 
volved is  the  value  of  the  whole  property,  and  for  the  purpose 
of  fixing  the  allowance  to  any  defendant  the  value  of  that 
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particular  defendant's  intereBt  is  the  value  of  the  subject- 
matter  involved.  The  limitation  that  in  no  event  shall  the 
allowance  to  a  plaintiff  or  to  a  party  or  two  or  more  parties 
on  the  same  side  exceed  $2,000,  means  that  the  allowance  to 
the  plaintiff  cannot  exceed  $2,000  and  the  allowance  to  all  the 
defendants  considered  as  a  class  or  side  shall  not  exceed 
$2,000.    Warren  v.  Warreriy  203  N.  Y.  260. 

10.  Five  per  cent  in  addition  to  statutoiy  allowance 

Costs  amounting  to  five  per  cent  in  addition  to  the  statutoiy 
allowance  of  $60,  under  Code  Civ.  Pro.,  §  3251,  may  be  al- 
lowed to  the  plaintiff.  Johnston  v.  Johnston,  165  App.  Div. 
24;  151  Supp.  65;  ante,  p.*  27;  Servin  v.  Servin,  ante,  p.  29. 

11.  Referee's  fees;  how  computed 

The  fees  of  a  referee  appointed  in  a  judgment  of  partition,  when 
the  real  property  is  sold,  are  to  be  computed  upon  the  price 
the  property  brings.  Duffy  v.  MuUer,  52  Misc.  11;  102  Supp. 
296. 

12.  Action  by  commissioners  to  recover 

Until  taxation  of  the  costs  of  the  commissioners  no  action  can 
be  maintained  to  recover  them.  Smiih  v.  Bradstreet,  5  Cowen, 
213. 

18.  In  proceeding  for  distribution 

In  a  proceeding  for  distribution  among  lienors  of  moneys 
realized  on  a  sale  in  partition,  motion  costs  and  disbimsements  • 
only  are  allowed.    Fowler  v.  Fowler,  147  N.  Y.  673. 

14.  Of  party  prosecuting  proceeding  to  compel  purchaser  to  take 

title 

One  of  several  parties  to  a  partition  suit,  who  successfully 
prosecutes  a  proceeding  to  compel  the  piurchaser  to  take 
title,  is  not  entitled  to  have  his  costs  paid  out  of  the  fimd, 
when  the  other  parties  to  the  partition  suit  object.  Roarty  v. 
McDermoU,  89  Hun,  511;  35  Supp.  306. 

16.  How  fixed 

The  costs  and  allowances  are  fixed  by  the  court  and  must  be 
specified  in  the  judgment.    Code  Civ.  Pro.,  §  1659. 
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The  costs  are  fixed  by  the  final  judgment  and  must  be  deducted 
from  the  proceeds  of  sale  and  each  party's  costs  must  be  paid 
to  his  attorney.    Code  Civ.  Pro.,  §  1579. 

The  court  has  discretion  in  relation  to  fixing  costs  upon  each 
share  and  how  they  shall  be  payable.    Id. 


ARTICLE  XXIII.    DEED 

1.  Ptirchaser's  title  from  delivexy  of  deed 

A  purchaser  in  partition  gets  no  title  until  the  delivery  of  the 
deed.  Aindie  v.  Hicks,  13  App.  Div.  388;  43  Supp.  47; 
aff'd  153  N.  Y.  543. 

8.  No  presumption  referee's  deed  given 

Where  the  plaintiff  in  a  prior  action  of  partition  was  in  posses- 
sion of  the  land  by  virtue  of  his  ownership  of  two  outstanding 
life  estates  and  an  undivided  part  of  the  premises,  the  mere 
fact  that  he  conveyed  to  his  father  raises  no  presumption  that 
he  held  imder  a  deed  given  by  the  referee  in  a  former  partition 
action.  Cramp  v.  Dody,  162  App.  Div.  321;  147  Supp.  619. 
And  proof  that  the  plaintiff  in  the  prior  action  of  partition 
bid  in  the  property  and  signed  the  terms  of  sale,  is  incom- 
petent where  there  is  no  proof  that  a  conveyance  from  the 
referee  was  ever  delivered  to  him  or  that  he  paid  the  full 
purchase  price.  Cramp  v.  Dady,  162  App.  Div.  321;  147 
Supp.  619. 

8.  Title  to  rents  accruing  prior  to  beginning  of  action 

The  purchaser  of  premises  imder  a  referee's  sale  in  partition 
does  not  take  title  to  claims  for  rent,  or  arrearages  of  water 
rents  which  should  have  been  paid  by  a  tenant,  which  ac- 
crued prior  to  the  beginning  of  the  partition  action.  Lyons  v. 
Darfy  49  Misc.  652;  98  Supp.  843. 

4.  Title  to  fee  in  street 

Where  a  deed  in  a  partition  suit  conveys  land  to  which  is  at- 
tached a  fee  in  an  adjoining  street,  but  this  fee  in  the  street 
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is  not  mentioned  in  the  deed,  the  court  may,  nevertheless, 
look  beyond  the  description  in  the  partition  deed  to  find  the 
intention  of  the  parties  and  make  a  determination  awarding 
to  the  purchasers  any  rights  which  may  grow  out  of  the  title 
to  the  fee  in  the  street.  Matter  of  City  of  New  York,  No.  1 
(Jerome  Ave.),  120  App.  Div.  297;  106  Supp.  319. 


ARTICLE  XXIV.    PROCEEDINGS  TO  PUT  PUR- 
CHASER IN  POSSESSION 

Form  No.  34 
Affidavit  to  Procedure  Order  in  the  Nature  of  a  Writ  of  Assistance  ^ 
Supreme  Court,  New  York  County. 


Same  title  as  is  used  in  par- 
tition action. 


ss. 


State    of    New   York, 
County  of 

being  duly  sworn,  deposes  and  says 
that  he  is  a  party  to  the  above  entitled  action  and  that 
by  the  final  judgment  herein  which  was  entered  in  the 
ofiice  of  the  Clerk  of  the  County  of  New  York,  on  the 
day  of  >  19    ,  the  following  described 

property  was  allotted  and  set  off  to  deponent,  and  it  was 
adjudged  that  deponent  be  let  into  possession  thereof. 

The  following  is  a  description  of  the  property  allotted 
to  deponent.  {Add  description  the  same  as  in  final  jvdg- 
ment.) 

That  is  in  possession  of  said  prop- 

*  Under  the  Code  of  Civil  Procedure  there  is  no  such  writ  as  a  "writ 
of  assistance."  In  practice,  however,  the  order  which  is  made  to  put  the 
purchaser  at  a  judicial  sale,  or  the  person  to  whom  the  land  is  allotted 
in  a  partition  suit,  is  usually  referred  to  as  a  writ  of  assistance,  as  it 
was  formerly  thus  denominated. 

17 
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erty  and  on  the  day  of  , 

19    ,  deponent  duly  served  on  said  a 

certified  copy  of  said  above  described  final  judgment  by 
deUvering  to  and  leaving  with  the  said 
at  on  the  day  of  , 

19  ,  said  certified  copy  of  said  judgment  and  then  and 
there  requested  said  to  turn  over  pos- 

session of  said  property  to  deponent. 

Said  refused  to  deliver  up  the  pos- 

session of  said  property  or  to  permit  deponent  to  take 
possession  thereof  and  has  ever  since  failed  and  refused 
to  comply  with  said  judgment  or  permit  deponent  to  take 
possession  of  said  property. 

Wherefore  deponent  prays  for  an  order  that  the 
sheriff  of  the  County  of  New  York  put  the  deponent 
in  possession  of  said  property  in  accordance  with  the 
true  intent  and  meaning  of  said  judgment. 

Sworn  to  before  me  this 
day  of  ,    19    . 


Fonn  No.  86 
Order  Awarding  Possession  in  the  Nature  of  a  Writ  of  Assistance 

At  Special  Term,  Part  I,  of  the 
New  York  Supreme  CJourt,  held 
in  and  for  the  Ck)unty  of  New 
York,  at  the  Coimty  Court  House 
therein,   on  the  day  of 

,19    . 

Present,  Hon.  Bartow  S.  Weeks,  Justice. 

Same  title  as  in  partition  action. 

On  reading  and  filing  the  affidavit  of 
sworn  to  the  day  of  ,  19    ,  to- 
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gether  with  the  notice  of  motion  dated  the  day 

of  >  19    I  with  due  proof  of  service  thereof  on 

,  and  on  the  final  judgment  in  the 
above  entitled  action  filed  in  the  ofiice  of  the  Clerk  of 
the    County    of  ,    on  the  day    of 

y   19    9    and    after  hearing 
attorney  for  ,  in  favor  of  said  motion, 

and  ,  attorney   for 

in    opposition    thereto,  and    due    deUberation   having 
been  had, 
Now  on  motion  of  ,  attorney  for 

,  it  is  hereby 
Ordered,  that  the  sheriff  of  the  county  of  New  York 
put  the  said  into  possession  of  the 

premises  hereinafter  described,  according  to  the  true 
intent  and  meaning  of  said  judgment  in  the  above  en- 
titled action,  which  was  duly  fUed  in  the  office  of  the 
clerk  of  the  Coimty  of  ,  on  the 

day  of  ,  19    . 

That  the  following  is  a  description  of  said  premises: 
(Give  full  description  of  premises.) 

Enter, 
B.  S.  W., 

J.  s.  c 


ARTICLE  XXV.    PROCEEDINGS  TO   COMPEL 
PURCHASER  TO  TAKE  TITLE 

1.  When  pttTchaser  compelled  to  take 

Where  a  judgment  of  partition  had  been  actually  made  and  a 
sale  ordered  in  an  action  by  a  remainder-man  in  which  all  of 
the  persons  who  had  any  title  to  the  property  were  made 
parties,  it  was  held  that  the  purchaser  should  be  compelled 
to  take  title  because  the  judgment  was  valid  and  binding  on 
all  those  who  had  any  interest  in  the  premises.  Blakdey  v. 
Colder,  16  N.  Y.  617. 
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A  purchaser  is  not  to  be  relieved  for  irregularities  merely,  nor 
by  a  vague  allegation  that  there  are  creditors  of  a  decedent, 
where  more  than  three  years  have  elapsed  since  the  issue  of 
letters  and  the  administrators  have  heard  of  no  creditor. 
Herbert  v.  Smith,  6  Lans.  493. 

Where  three  years  have  not  elapsed  since  letters  of  administra- 
tion were  issued  upon  the  estate  of  the  ancestor  from  whom 
the  tenants  in  common  derived  title  and  it  appears  that  he  did 
not  leave  sufficient  personal  estate  to  pay  debts  and  funeral 
expenses  and  all  his  creditors  have  not  been  made  parties,  an 
objection  to  take  title  on  that  ground  by  the  purchaser  must 
be  sustained.  Mahoney  v.  Allen,  18  Misc.  134;  42  Supp.  11; 
dist'g  WoodhuU  v.  Little,  102  N.  Y.  166. 

A  party  objecting  to  the  title  upon  a  partition  sale,  on  the 
ground  that  four  years  have  not  elapsed  since  decedent's 
death,  must  show  that  there  is  some  cause  to  believe  that  the 
personal  estate  was  insufficient  to  pay  the  debts  and  in  the 
absence  of  proof  to  that  effect  the  presumption  is  adverse 
thereto.    Bogert  v.  Bogert,  45  Barb.  121. 

A  purchaser,  in  a  partition  by  heirs,  which  is  made  within  three 
years  after  granting  of  letters,  is  entitled  to  clear  proof  that 
there  are  no  debts  of  the  decedent  for  which  the  property  may 
be  sold,  and  in  such  a  case  the  administrator's  affidavit  is  not 
enough.    HaU  v.  Partridge,  10  How.  Pr.  188. 

2.  Purchaser  must  be  able  to  secore  possession 

A  purchaser  is  not  bound  to  take  title  unless  he  can  be  put  in 
possession  under  the  decree  of  sale.  Kapp  v.  Kapp,  15  State 
Rep.  967;  1  Supp.  261. 

8.  Must  be  entry  of  final  judgment  and  tender  of  deed  as  founda- 
tion for  proceeding 

Where  a  purchaser  upon  a  sale  under  an  interlocutory  judgment 
neglects  to  pay  ten  per  cent  of  the  purchase  price,  as  required 
by  the  terms  of  the  sale,  and  there  has  been  no  resale,  the 
proper  practice  is  to  have  the  report  of  sale  confirmed,  to 
enter  final  judgment  under  Code  Civ.  Pro.,  §  1577,  and  tender 
a  deed  to  the  purchaser;  it  is  only  by  this  method  that  the 
purchaser  can  be  placed  in  entire  default;  there  is  no  authority 
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to  make  a  tender  of  a  deed  until  the  confinnation  of  a  report 
of  sale  and  the  entry  of  judgment.  LaUmrette  v.  Latourette, 
25  App.  Div.  145;  48  Supp.  1076. 

4.  Purchaser  has  hurden  of  showing  unmarketable  title 

A  purchaser  on  a  sale  under  a  judgment  in  partition,  who  re- 
fuses to  take  title,  has  the  burden  east  upon  him  of  showing 
that  the  title  is  doubtful  or  unmarketable.  Sonn  v.  Kennedy, 
51  Misc.  234;  100  Supp.  885. 

6.  General  objection  to  power  of  court  to  decree  partition  not 

tenable 

A  purchaser  on  a  sale  imder  a  decree  of  partition  cannot  refuse 
to  complete  his  purchase  on  the  ground  that  partition  could 
not  be  decreed  where  the  judgment  has  actually  been  entered 
by  a  court  having  general  original  jurisdiction  of  the  subject- 
matter  and  of  the  parties.  Blakeley  v.  Colder,  15  N.  Y.  617; 
afif'g  13  How.  Pr.  476. 

6.  Objection  that  plaintiff  is  tenant  by  the  curtesy 

An  objection  by  the  purchaser  that  the  plaintiff  is  a  tenant  by 
the  curtesy  and  therefore  not  entitled  to  bring  an  action 
under  Code  Civ.  Pro.,  §  1538  is  not  jurisdictional  and  the 
purchaser  will  not  be  relieved  on  this  ground.  Reed  v.  Reed, 
107  N.  Y.  545;  aff'g  46  Hun,  212. 

7.  Irregularity  merely  does  not  relieve  purchaser 

A  purchaser  will  not  be  relieved  for  irregularity  merely.  Reed  v. 
Reed,  107  N.  Y.  545;  aflf'g  46  Hun,  212. 

8.  Doubtful  title 

A  purchaser  on  a  judicial  sale  in  partition  should  not  be  re- 
quired to  take  a  doubtful  title.  Casey  v.  Casey,  19  App.  Div. 
219;  45  Supp.  877;  rev'g  19  Misc.  272;  44  Supp.  254. 

9.  Misdescription  in  old  deed  in  chain  of  tide 

Where  the  descriptions  in  the  judgment,  n6tice  of  sale  and  refer- 
ee's deed  are  correct  the  purchaser  cannot  refuse  to  take  be- 
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cause  of  an  alleged  misdescription  in  an  old  deed  to  which 
title  was  derived.  Cornell  v.  ComeU,  14  St.  Rep.  612;  aff'd 
109  N.  Y.  644. 

10.  Failure  to  append  searches  to  referee's  report 

The  omission  to  append  searches  to  the  referee's  report  does 
not  impair  the  purchaser's  title.  Noble  v.  CramweU,  28  How. 
Pr.  289;  3  Abb.  Ct.  App.  Dec.  382. 

!!•  Erroneous  judgment  as  to  distribution  of  proceeds 

Where  the  judgment  should  provide  that  the  proceeds  should 
be  brought  into  court  and  in  fact  it  does  provide  that  there 
be  paid  over  to  certain  parties,  this  is  such  an  insularity  as 
will  relieve  the  purchaser  unless  the  parties  move  to  amend 
the  judgment  in  accordance  with  the  law.  Noble  v.  Cromn 
wen,  26  Barb.  475;  aff'd  3  Abb.  Ct.  App.  Dec.  382;  27  How. 
Pr.  289. 

12.  Alleged  alienage  of  ancestor 

A  purchaser  cannot  refuse  to  take  title  on  the  ground  of  alienage 
of  the  father  of  two  brothers,  one  of  whom  inherited  from  the 
other  and  that  therefore  the  estate  escheated  and  the  People 
should  have  been  made  parties.  Smith  v.  MvUigan,  11  Abb. 
Pr.  (N.  S.)  438. 

18.  Guardian  ad  litem  acting  without  giving  security 

If  a  guardian  ad  liiem  for  an  infant  plaintifiF  acts  without  giving 
security  the  purchaser  at  the  partition  sale  will  not  be  re- 
quired to  take  title.  Clark  v.  Clark,  14  Abb.  Pr.  299; 
21  How.  Pr.  479. 

14.  Omission  of  parties  entitled  to  contingent  remainder 

A  judgment  in  which  those  entitled  to  a  contingent  remamder 
are  not  made  parties  does  not  create  a  title  which  is  free  from 
reasonable  doubt  and  the  purchaser  at  the  sale  should  not 
be  compelled  to  take.  Moore  v.  AppUby^  108  N.  Y.  237; 
aff'g  36  Hun,  368. 
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16.  Trust  property  as  to  which  there  are  contingeiit  remainders 

Where  it  was  impossible  to  tell  who  was  entitled  to  the  prop- 
erty held  under  a  trust,  until  the  happening  of  certain  contin- 
gencies, it  was  held  that  a  sale  of  the  land  in  partition  was  void 
and  the  purchaser  should  not  be  compelled  to  take  title, 
as  the  judgment  did  not  bind  unborn  descendants.  Smith 
V.  Secor,  31  App.  Div.  103;  52  Supp.  562;  aflf'd  157 
N.  Y.  402. 

16.  CompeUing  purchaser  with  knowledge  of  defects  to  take  title 

as  perfected 

Where  a  purchaser  knew  at  the  time  he  bid  in  the  property  that 
certain  necessary  parties  were  not  made  parties  to  the  action 
and  he  thereafter  refused  to  take  title,  it  was  held,  on  appeal, 
that  the  case  should  be  remitted  to  the  Special  Term  to  re- 
quire the  purchaser  to  take  title,  if  the  title  could  be  made 
good  by  those  who  were  not  parties  to  the  action  executing 
such  agreements  as  would  perfect  the  title.  Miller  v.  Wright, 
109  N.  Y.  194. 

17.  Continuing  old  action  to  compel  successor  of  purchaser  to  take 

title 

It  is  questionable  whether  the  court  has  power  to  direct  the 
continuance  of  an  old  action  of  partition  for  the  purpose  of 
compelling  the  person  who  bid  in  the  premises,  or  his  suc- 
cessors in  title,  to  complete  the  purchase.  Cramp  v.  Dady, 
162  App.  Div.  321;  147  Supp.  619. 

18.  Reimbursing  purchaser  and  paying  commissioners  when  title 

defective 

Purchasers  who  cannot  be  compelled  to  take  title,  because  of 
the  invalidity  of  the  partition  proceedings,  should  be  reim- 
bursed for  their  expenses  for  the  examination  of  the  title, 
and  the  conmiissioners  appointed  to  partition  should  be  paid 
out  of  the  estate.  MvUer  v.  Struppman,  6  Abb.  N.  C.  343. 
If  there  is  not  enough  money  in  the  estate  available  for  that 
purpose  the  deficiency  should  be  paid  by  the  parties  in  the 
partition  suit,  in  proportion  to  their  interests.    Id, 
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19.  Reviewing  order  on  appeal 

Where  the  title  is  not  involved  in  so  much  doubt  as  to  justify 
the  purchaser  in  refusing  to  perform,  and  the  court  below 
has  exercised  its  discretion  in  this  respect,  its  order  compelling 
performance  should  not  be  disturbed  on  appeal.  MaUer  cf 
Boer,  147  N.  Y.  348. 

20.  Purchaser's  application  to  be  relieved  is  a  special  proceeding 

An  application  by  a  purchaser  of  real  property  at  a  partition 
sale  to  be  relieved  from  his  purchase  is  a  special  proceeding. 
Pariah  v.  Parish,  175  N.  Y.  181;  rev'g  77  App.  Div.  267; 
78  Supp.  1089. 


Form  No.  86 
Notice  of  Motion  to  Compel  Purchaser  to  Take  Title  ^ 

Supreme  Court,  New  York  County. 


Same  title  as  complaint,  in 
partition  action. 

Please  Take  Notice  that  on  the  annexed  affidavit  of 
sworn  to  the  day  of  ,  19    > 

and  on  the  interlocutory  judgment,  report  of  sale  and 
final  judgment  and  on  all  the  proceedings  had  in  the  above 
entitled  action,  a  motion  will  be  made  at  Special  Term, 
Part  I,  of  the  New  York  Supreme  Court,  to  be  held  in  and 
for  the  County  of  New  York,  at  the  Coimty  Court  House 
therein,  on  the  day  of  >  19    ,  at 

10.30  o'clock  in  the  forenoon  or  as  soon  thereafter  as 
counsel  can  be  heard^  for  an  order  requiring 
to  pay  to  ,  the  referee  herein,  the  sum  of 

^  The  notice  of  motion  and  affidavits  in  a  proceeding  of  this  kind 
should  be  served  personally  on  the  purchaser,  for  if  he  fails  to  comply 
with  an  order  to  complete  the  purchase  the  motion  is  the  basis  for  a 
contempt  proceeding,  which,  of  course,  would  fail  without  personal 
service  of  the  original  motion  papers. 
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as  the  balance  of  the  purchase  price  of 
the  premises  knocked  down  to  the  said 
in  the  above  entitled  action  upon  the  judicial  sale  thereof, 
upon  the  delivery  to  said  of  the  referee's 

deed,  in  statutory  form,  and  for  such  other,  further  and 
diflferent  relief  as  may  be  proper,  with  the  costs  of  this 
motion. 
Dated  the  day  of  ,  19    . 

Yours,  etc., 
A.  B., 
Attorney  for  plaintiff. 

To 

Piu*chaser  at  sale  herein. 


Fonn  No.  87 
Affidavit  on  Motion  to  Compel  Purchaser  to  Take  Title 
Supreme  Court,  New  York  County. 


Title  same  as  partition  action. 


ss. 


State  of  New  York, 
Coimty  of 

being  duly  sworn,  says  that  he  is 
the  attorney  for  the  plaintiff  in  the  above  entitled  action. 
Said  action  was  brought  to  partition  certain  real  property 
described  in  the  complaint  and  in  the  interlocutory  and 
final  judgments  to  which  reference  is  hereinafter  made. 

By  an  interlocutory  judgment  entered  herein  in  the 
office  of  the  Clerk  of  the  Coimty  of  New  York  on  the 
day  of  >  19    ,  it  was  decreed  that  the 

property  therein  mentioned  should  be  sold  and 

was  named  as  referee  and  directed  to  sell  said 
property  pursuant  to  the  statutes  and  rules  in  such  case 
made  and  provided.    Said  referee  performed  his  duty  and 
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duly  advertised  and  duly  oJETered  said  property  for  sale 
at  on  the  day  of  , 

19    ,  at  public  auction,  and  upon  said  sale 
bid  for  said  property  the  sum  of  dollars 

and  the  same  was  duly  struck  down  to  him,  said 

being  the  highest  bidder  for  said  property. 
Immediately  after  said  property  was  struck  down  to 
said  he  signed  the  terms  of  sale  here- 

imto  annexed  and  made  a  part  of  this  application,  and 
paid  to  the  referee  appointed  to  sell  the  same  the  siun  of 

dollars,  being  ten  per  cent  of  the  pur- 
chase price.  Said  terms  of  sale  provided  that  the  balance 
of  said  purchase  price  should  be  paid  to  said  referee  at 

on  the  day  of  , 

19  .  Thereafter  said  referee  duly  made  a  report  of 
sale  which  was  dated  the  day  of  , 

19  ,  and  said  report  of  sale  was  duly  filed  in  the  office  of 
the  Clerk  of  the  County  of  on  the 

day  of  9  19    9  a^d  thereafter  a  motion  was 

duly  made  to  confirm  said  report  of  sale  and  for  the  entry 
of  final  judgment  in  this  action,  and  thereafter  on  the 
day  of  ,  19    ,  a  final  judgment  was 

duly  entered  in  the  office  of  the  Clerk  of  the  County  of 

in  the  above  entitled  action,  wherein  the 
report  of  said  referee  was  duly  confirmed  and  said  referee 
was  directed  to  deliver  the  deed  to  upon 

payment  of  the  balance  of  the  piu*chase  price.    A  duly 
certified  copy  of  said  final  judgment  was,  at 
on  the  day  of .  >  19    ,  duly  served  on 

said  ,  said  purchaser,  by  delivering  to 

and  leaving  with  said  at  said  time  and 

place,  said  certified  copy  thereof. 

Upon  the  day  of  >  19    >  at  the 

time  and  place  mentioned  and  specified  in  said  terms  of 
sale,  said  referee  duly  tendered  a  deed  in  regular  and 
statutory  form  of  the  premises  described  in  the  complaint, 
and  final  judgment  herein  to  said  and 
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then  and  there  demanded  from  said  the 

said  sum  of  ,  the  remainder  of  said  pur- 

chase price,  and  said  failed  and  refused 

and  has  ever  since  failed  and  refused  to  pay  said  sum  or 
any  portion  thereof,  and  no  part  thereof  has  been  paid. 

Whereupon  deponent  prays  that  an  order  may  be 
entered  requiring  said  to   complete 

the  purchase  so  made  and  accept  the  referee's  deed  and 
pay  over  to  said  referee  the  balance  of  said  sum  of 

dollars,  as  the  balance  of  the  purchase  price 
of  said  premises. 

Sworn  to  before  me  this 
day  of  ,  19    . 


Fonn  No.  88 
Order  Requiring  Purchaser  to  Complete  Purchase 

At  Special  Term,  Part  of  the 
New  York  Supreme  Court,  held 
in  and  for  the  County  of  New 
York,  at  the  Coimty  Court  House 
therein,  on  the  day  of 

,  19    . 

Present,  Hon.  Bartow  S.  Weeks,  Justice. 

Same  title  as  partition  action. 

A  motion  having  been  regularly  made  to  require 

to  complete  the  purchase  made  by  him  at  the 
sale  on  the  day  of  j  19    >  of  the 

premises  described  in  the  complaint  and  judgments  in 
this  action,  and  said  motion  having  come  on  regularly 
to  be  heard. 
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Now,  on  reading  and  filing  the  notice  of  motion  dated 
the  day  of  ,  ^^    }  &nd  the  affidavit 

of  sworn    to    the  day   of 

,  19    ,  and  the  affidavit  of  , 

swom  to  ,  19    ,  showing  that  the  notice  of 

motion  herein  with  the  accompanying  affidavits  were 
personally  served  on  said  ,  and  after  readmg 

the  interlocutory  judgment,  report  of  sale  and  final  judg- 
ment and  all  the  other  papers  and  proceedings  in  the 
above  entitled  action  heretofore  filed  in  the  office  of  the 
clerk  of  the  County  of  New  York,  in  favor  of  said  motion, 
and  after  reading  and  filing  the  affidavit  of 
swom  to  the  day  of  ,  19    ,  in  opposi- 

tion thereto,  and  after  hearing  ,  Esq., 

attorney  for  the  plaintiff  in  favor  of  said  motion,  and 

,  Esq.,  attorney  for  said 
in  opposition  thereto,  and  due  deUberation  having  been 
had, 

Now,  on  motion  of  ,  attorney  for  the 

plaintiff  herein,  it  is  hereby 

Ordered  that  said  be  and  hereby  is 

required,  on  or  before  the  day  of  , 

19    ,  to  pay  to  said  ,  the  referee  herein, 

the  sum  of  dollars  (with  interest  thereon 

from  the  day  of  ,  19    ,  up  to  the 

time  of  said  payment)  upon  receiving  from  said  referee  a 
deed  duly  executed  in  statutory  form  to  the  premises 
described  in  the  complamt  and  final  judgment  herein. 

And  it  is  Further  Ordered  that  the  plaintiff  recover 
of  said  ten  dollars  costs  of  this 

motion. 

Enter, 
B.  S.  W., 

J.  s*  c 
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ARTICLE  XXVI.    DEPOSIT  AND  DISTRIBUTION 

OF  PROCEEDS 

1.  Code  provisions 

Money  paid  into  court  for  the  benefit  of  a  person  holding  a  lien 
on  the  property  can  be  distributed  in  the  manner  provided 
for  m  Code  Civ.  Pro.,  §  1564. 

The  lienors  or  creditors  must  give  satisfaction  pieces  to  satisfy 
the  laws  of  New  York.    Code  Civ.  Pro.,  §  1665. 

The  gross  sum  representing  the  interest  of  a  tenant  for  life  or 
for  years  may  be  deposited  for  the  benefit  of  such  tenant. 
Code  Civ.  Pro.,  §  1569. 

Contingent  interests  may  also  be  protected  by  a  deposit  of  the 
share  represented  thereby.    Code  Civ.  Pro.,  §  1570. 

The  distribution  of  proceeds  of  a  sale  is  fixed  by  specific  provi- 
sions of  §§  1580,  1581,  1582,  1583,  1584,  1586  and  1586. 

2.  Priority  of  liens  determined  in  distribution  proceeding 

The  final  determination  as  to  priority  of  liens,  the  existence  of 
which  has  been  reported  to  the  court,  is  to  be  made  on  an 
application  for  a  distribution  of  the  proceeds  of  the  sale  and 
not  in  the  final  judgment  in  the  partition  action.  HuEbert  v. 
Hulbert,  86  Misc.  662;  149  Supp.  568;  aff'd  165  App.  Div.  858; 
151  Supp.  221.  But  a  party  who  has  consented  to  the  entry 
of  a  final  judgment  fixing  and  determining  the  respective 
rights  of  the  parties,  cannot  question  the  correctness  of  such 
determination  on  a  motion  to  confirm  the  report  of  the 
referee  appointed  to  make  distribution  of  the  proceeds  of 
sale.    HoweUs  v.  McGraw,  97  App.  Div.  460;  90  Supp.  1. 

8.  Payment  to  equitable  assignee  of  mortgage  on  property 

Equitable  assignees  of  a  mortgage  lien  on  the  property  parti- 
tioned who  are  parties  to  the  action  are  entitled  to  interest  on 
the  mortgage  claim  down  to  the  settlement,  including  the 
time  elapsed  since  the  foreclosure  decree,  and  the  proper 
practice  is  first  to  discharge  the  lien  from  the  proceeds  and 
then  apportion  the  surplus.  McCrum  v.  McCrum,  141  App. 
Div.  83;  125  Supp.  717. 
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4.  Contingent  interest  of  possible  after-bom  children  paid  to 

executor  and  trustee 

Where  the  title  to  property  is  held  by  an  executor  and  trustee 
the  fact  that  there  may  be  after-bom  children  who  will  have 
an  interest,  does  not  affect  the  right  to  have  the  property  sold 
on  partition  and  the  proceeds  of  the  estate  which  he  repre- 
sents paid  over  to  such  executor  and  trustee.  Dwigkt  v. 
Lawrence,  111  App.  Div.  616;  98  Supp.  76. 

6.  Proceeds  of  infants'  interest  becomes  personal  property 

The  proceeds  of  infants'  interest  in  lands,  held  as  tenants  in 
common,  at  a  partition  sale  become  personal  property  when 
the  infants  attain  their  majority.  WiUiams  v.  Post,  158  App. 
Div.  818;  143  Supp.  1027. 

6.  Administrator  of  infant  as  claimant  to  fund 

Administrators  of  an  infant,  requesting  an  order  that  the  State 
treasurer  deliver  to  petitioners  money  deposited  in  a  partition 
action,  must  show  the  death  of  the  infant  at  such  time  as 
would  give  the  infant  title  to  the  fund,  and  in  such  a  case  the 
issuance  of  letters  of  administration  on  the  infant's  estate  is 
not  an  adjudication  that  they  died  after  reaching  their 
majority.  WiUiama  v.  Post,  158  App.  Div.  818;  143  Supp. 
1027. 

7.  Administrator  of  absentee 

A  fund  in  a  partition  suit,  which  has  been  deposited  with  the 
county  treasurer,  for  the  benefit  of  an  heir  who  has  disap- 
peared, should  not  be  turned  over  to  the  administrator  of 
such  heir  who  offers  no  evidence  as  to  the  date  of  the  death  of 
such  heir.  Eckersley  v.  Curran,  168  App.  Div.  440;  143 
Supp.  662. 

8.  Distribution  is  a  collateral  special  proceeding 

The  distribution  of  the  funds  in  a  partition  suit  is  a  collateral 
proceeding;  the  court  having  possession  of  the  funds  directs 
proof  to  be  taken  upon  a  reference  and  adjudges  how  the 
distribution  should  be  made  upon  the  coming  in  of  the 
referee's  report.    Hoisted  v.  Halsted,  55  N.  Y.  442. 
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0.  Inchoate  dower  interest  is  personal  property 

A  sum  which  is  paid  to  a  wife  as  her  inchoate  right  of  dower 
under  a  partition  sale  is  the  wife's  personal  property  and 
goes,  upon  her  death,  to  her  husband.  BarUett  v.  Van  Zandi^ 
4  Sandf .  Ch.  396. 

10.  Action  begun  within  three  years  of  granting  of  letters  testa- 

mentary; deposit  of  proceeds 

Where  three  years  have  not  elapsed  since  the  granting  of  letters 
testamentary  affecting  the  lands  to  be  partitioned,  when  the 
action  for  partition  is  commenced,  the  proceeds  of  the  sale 
must  be  deposited  with  the  County  Treasurer,  under  Code 
Civ.  Pro.,  §  1538,  as  amended  by  L.  1897,  c.  726.  Wood  v. 
Hvbbard,  29  App.  Div.  166;  61  Supp.  526. 

11.  Petitioner  to  pay  over  indicted  for  murder  of  ancestor  insuffi- 

cient ground  for  refusal 

The  denial  of  an  application  to  the  City  Chamberlain  to  pay 
over  to  the  petitioner  moneys  arising  from  a  sale  of  partition, 
on  the  ground  that  an  indictment  against  her  had  been  found 
for  the  murder  of  her  mother,  was  held  to  be  insufficient 
grounds  and  that  the  petition  should  be  granted.  Matter  of 
Fleming,  5  App.  Div.  190;  39  Supp.  166;  rev'g  16  Misc.  442; 
38  Supp.  611. 

12.  Motion  to  pay  over  denied  without  prejudice 

Where  a  motion  to  pay  over  to  heirs  moneys  deposited  for  the 
protection  of  possible  claims  of  creditors  was  denied,  it  was 
held  that  it  should  be  without  prejudice  to  an  action  to  which 
all  parties  in  interest  and  claimants  might  be  made  defendants. 
Jordan  v.  PoiKon,  23  Week.  Dig.  68. 

18.  Payment  to  party  ^^or  attorney''  unauthorized 

A  direction  that  the  share  of  each  party  be  paid  to  him  or  to  his 
attorney  is  erroneous  as  the  Code  requires  the  costs  to  be  paid 
to  the  attorney  and  the  proceeds  of  the  sale,  after  the  costs 
are  deducted,  to  the  party.  McKenna  v.  Duffy ,  64  Hun,  597; 
19  Supp.  248. 
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14.  Attorney  in  fact;  Banction  of  court  for  pigment  to 

Where  payment  is  requested  by  one  holding  a  power  of  attorn^, 
it  is  proper  and  prudent  for  the  referee  to  secure  the  sanction 
of  the  court  to  make  such  payment.  Lyihgoe  v.  Smiihf  140 
N.  Y.  442. 

IS.  Trust  interest  paid  to  trustee 

Where  it  appears  that  the  share  of  one  co-tenant  is  held  for  him 
in  trust  for  life,  subject  to  a  contingent  interest,  it  was  held 
that  the  amount  apportioned  to  him  should  be  paid  to  the 
trustee.  RochveU  v.  Decker ^  5  Civ.  Pro.  R.  (Browne)  62; 
33  Hun,  343. 


16.  Void  mortgage;  consideration  arising  from  original  transaction 

Although  it  is  improper  to  direct  the  deposit  of  a  portion  of  the 
proceeds  of  the  sale  to  meet  the  payment  of  a  mortgage  wUch 
has  been  declared  void,  in  an  action  for  its  foreclosure,  never- 
theless the  mortgagee  should  be  permitted  to  set  up  his  claim 
to  a  lien  arising  out  of  the  transaction  in  which  the  void 
mortgage  was  given.    Foster  v.  Roche^  4  Supp.  60S. 


17.  After  accounting  of  administrator 

The  court  may  distribute  the  proceeds  of  a  partition  sale  to  those 
entitled  thereto,  including  the  administrator  of  an  estate, 
without  paying  the  moneys  into  court  as  required  by  Code 
Civ.  Pro.,  §  1538,  although  the  sale  was  made  within  three 
years  after  the  granting  of  letters  of  administration,  where 
a  final  accounting  of  the  estate  has  been  made  before  the 
Surrogate  and  the  partition  judgment  did  not  provide  that 
the  sale  should  "be  free  from  the  lien  of  every  debt  of  such 
decedent."  Johnston  v.  Johnston,  166  App.  Div.  24;  151 
Supp.  65. 

18.  Payment  of  testator's  debts 

The  proceeds  of  the  sale  in  partition  should  not  be  applied  to  the 
payment  of  the  testator's  debts,  'but  should  be  deposited 
subject  to  the  establishment  of  the  claim  in  a  Surrogate's 
Court.    Jouffret  v.  Jouffret,  20  App.  Div.  456;  46  Supp.  810. 
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19.  Judgment  lien;  how  long  it  continues 

Where  a  judgment  of  partition  and  sale  provides  that  the 
interest  of  a  co-tenant  is  subject  to  the  lien  of  certain  judg- 
ments and  directs  the  referee  to  pay  into  court  the  moneys 
arising  from  the  sale  of  such  interest,  the  judgment  creditors 
do  not  lose  their  interest  in  the  moneys  so  deposited  by  the 
subsequent  expiration  of  the  ten  years  during  which  a  judg- 
ment is  a  hen  upon  real  estate,  as  the  judgment  operates  to 
transfer  to  the  judgment  creditors  the  moneys  deposited  in 
court.  Treacy  v.  Ellis y  45  App.  Div.  492;  61  Supp.  600; 
appeal  dismissed  162  N.  Y.  607. 

Where  the  action  of  partition  is  brought  by  the  owner  of  an 
undivided  share  of  the  property  and  he  makes  the  holder  of  a 
judgment  rendered  against  his  grantor  a  party  defendant,  and 
when  the  action  is  brought  there  is  still  time  to  move  for 
permission  to  issue  an  execution  on  the  judgment  before  the 
lien  of  the  judgment  expires,  such  plaintiff  will  not  be  per- 
mitted to  contend  that  the  judgment  is  not  a  lien,  even 
though  at  the  time  of  the  entry  of  the  decree  in  the  partition 
action  the  lien  of  the  judgment  has  expired  by  lapse  of  time. 
LeBoeuf  v.  Gray,  42  Misc.  632;  87  Supp.  697. 


Form  No.  39 
Report  by  Referee  of  Distribution,  Pursuant  to  Final  Judgment 

(Code  Civ.  Pro.,  §  1580) 
Supreme  Court,  New  York  County. 


Names  of  parties  in  parti- 
tion action. 


To  the  Supreme  Court  of  the  State  of  New  York,  in  and 
for  the  County  of  New  York : 

In  pursuance  of  the  i&nal  judgment  in  the  above  entitled 
action,  which  was  duly  filed  in  the  office  of  the  Clerk  of 
the  County  of  Kew  York  on  the  day  of  , 

18 
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19  ,  I,  the  Rieferee  named  in  said  judgment,  do  respect- 
fully report  as  follows : 

I.  That  pursuant  to  the  direction  contained  in  said 
judgment,  I  duly  executed,  acknowledged  and  delivered 
to  ,  the  purchaser  of  the  premises  di- 
rected to  be  sold  by  me,  a  deed  of  said  prranises,  and  at  the 
same  time  received  from  said  the  sum 
of  dollars  the  price  for  which  said  prem- 
ises were  sold. 

II.  I  have  paid  to  ,  the  attorney 
for  the  plaintiff  in  this  case,  the  sum  of 

dollars,  costs  as  fixed  in  said  judgment,  and  receipt  there- 
for is  hereto  annexed. 

III.  I  have  paid  to  the  sum  of 

dollars,  costs  and  disbursements  as 
fixed  in  said  judgment,  and  his  receipt  therefor  is  hereto 
annexed. 

IV.  I  have  retained  the  sum  of 

dollars,  being  the  amount  of  my  fees,  commissions  and 
disbursements,  as  fixed  by  said  judgment. 

V.  I  have  paid  to  in  satisfaction  and 
in  lieu  of  her  dower  interest  in  the  said  premises,  which 
said  sum  was  fixed  by  the  judgment  as  the  sum  in  gross 
due  to  her  in  lieu  of  dower  and  hereto  annexed  is  her 
release,  duly  executed  and  acknowledged,  of  all  her  dower 
right,  title  and  interest  in  the  said  premises. 

VI.  I  have  paid  to  the  plaintiff  the  sum  of 

dollars,  as  fixed  by  said  judgment  and  his  receipt  therefor 
is  hereto  annexed,  together  with  the  release  and  request 
of  ,  his  wife,  who  is  a  defendant  in 

this  action,  that  her  inchoate  right  of  dower  in  the  prop- 
erty be  paid  to  him. 

VII.  I  have  paid  to  the  sum  of 

dollars,  the  amount  directed  to  be  paid 
to  him  by  the  judgment  herein,  and  his  receipt  therefor 
is  hereto  annexed. 

VIII.  The  balance  of  dollars  I  have 
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paid  to  the  Treasurer  of  the  County  of  , 

bemg  the  share  found  due  to  the  defendants 
and  and  the  receipt  of  said  County 

Treasurer  is  hereunto  annexed  {if  the  amount  is  paid  to 
the  City  Chamberlain  so  staie  in  place  of  the  County  Trea^ 
urer),  all  of  which  is  respectfully  submitted. 
Dated  the  day  of  ,  19    . 

A.  B., 
Referee. 

State  of  New  York 
County  of 

A.  B.,  being  duly  sworn  says  that  he  is  the  referee  mak- 
ing the  foregoing  report  and  that  the  same  is  true  of  his 
own  knowledge. 
Sworn  to  before  me  this  1  a   g 

day  of  ,  19    .  J     *     * 


'  ss. 


Form  No.  40 
Order  Confirming  Report  of  Distribution  of  Proceeds  of  Sale 

(Code  Civ.  Pro.,  §  1580) 

At  Special  Term,  Part  I,  of  the 
New  York  Supreme  Court,  held  in 
and  for  the  County  of  New  York, 
at  the  County  Court  House  therein 
on  the  day  of  ,  19    . 

Present,  Hon.  Bartow  S.  Weeks,  Justice. 


Names  of  all  parties  in  par- 
tition actioiL 

A  motion  having  been  regularly  made  for  the  confirma- 
tion of  the  report  of  Referee,  appointed  by  the 
final  judgment  in  the  above  entitled  action,  which  said 
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report  was  duly  filed  in  the  office  of  the  Clerk  of  the 
County  of  on  the  day  of  , 

19  ,  by  which  report  it  appears  that  said  Referee  has 
made  and  delivered  a  deed  to  the  premises  therein  de- 
scribed and  received  certain  moneys  which  he  has  dis- 
tributed in  accordance  with  said  report, 

Now,  on  reading  and  filing  said  report,  and  on  reading 
and  filing  the  notice  of  motion,  dated  the  '  day 

of  ,  19    ,  to  confirm  said  report,  with  due 

proof  (admission)  of  service  of  said  notice  of  motion  on 

,  and  ;  and  on  mo- 

tion  of  ,   attorney  for   the  plaintiff 

(and  no  one  oppearing  in  opposition  thereto)  it  is  hereby 
Ordered  that  said  report  be  and  the  same  hereby  is 
approved  and  confirmed. 

Enter, 
B.  S.  W., 
J.  o.  O. 


ARTICLE  XXVII.    INVESTMENT  OF  PROCEEDS 

L  Necessity  of  investment  at  interest 

Commissioners  in  partition  are  bound  to  invest  the  fund  in 
permanent  securities  at  interest  and  where  a  loan  is  made  to 
one  of  their  number  he  is  liable  for  interest.  Robinson  v. 
McGregor,  16  Barb.  531. 

2.  Unknown  owners;  terms  of  investment  of  portions  of 

Where  there  are  unknown  owners  the  judgment  should  direct 
their  portion  of  the  proceeds  of  the  property  to  be  invested  for 
their  benefit  until  claimed  by  them  or  their  legal  representa- 
tives. Casey  v.  Casey,  19  App.  Div.  219;  45  Supp.  877;  reVg 
19  Misc.  272;  44  Supp.  254. 

3.  Widow's  dower 

Where  a  sum  to  protect  a  widow's  dower  was  directed  to  be  paid 
to  the  county  treasurer  and  the  treasiu*er  took  a  mortgage 
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from  the  widow's  attorney  for  a  portion  of  the  amount  on  his 
own  property,  it  was  held,  on  a  motion  to  compel  the  payment 
of  the  balance,  that  the  investment  would  not  be  disturbed, 
where  no  allegation  was  made  that  the  security  was  in- 
adequate. Wiggins  v.  Howard,  83  N.  Y.  613;  aflf'g  22  Hun, 
126. 

4.  Contingent  dower  right 

As  a  protection  to  the  purchaser  in  partition  against  contingent 
dower  right,  one-third  may  be  invested  as  principal.  JDw- 
brow  V.  Folger,  5  Abb.  Pr.  53. 

6.  Trust  interest;  investment  of 

Where  there  was  a  devise  to  a  husband  in  trust  for  his  wife,  and 
at  her  death  to  her  heirs,  subject  to  a  life  estate  in  the  husband 
if  he  survived  the  wife,  it  was  held  that  the  proceeds  of  the 
interest  thus  devised  should  be  paid  into  court,  for  invest- 
ment, and  that  the  income  should  be  paid  to  the  wife  and 
husband  surviving  her  for  their  lives  respectively,  then  over 
to  their  heirs.  Noble  v.  Cromwell,  26  Barb.  475;  aflf'd  3  Abb. 
Ct.  App.  Dec.  382;  27  How.  Pr.  289. 


ARTICLE  XXVIII.     PURCHASE  BY  GUARDIAN 

AD  LITEM  OF  PARTY 

1.  When  void 

A  purchase  by  a  guardian  ad  litem  on  a  partition  sale  of  the 
interest  of  his  ward  was  held  to  be  absolutely  void  under 
2  R.  S.,  page  326,  §58  (now  Code  Civ.  Pro.,  §1679). 
O'Dmoghue  v.  Bides,  92  Hun,  3;  37  Supp.  961;  aff'g  159 
N.  Y.  87. 

2.  Effect  of  order  confirming  sale 

An  order  confirming  the  report  of  sale  will  not  render  a  purchase 
by  a  guardian  valid.  O^Donoghue  v.  Boies,  159  N.  Y.  87; 
aff'g  92  Hun,  3;  37  Supp.  961.  But  see  CorUn  v.  Baker,  167 
N.  Y.  128. 
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Chablbs  W.  Calkins,  as  Administrator  of  the  Estate  of 
Agnes  J.  Calkins,  Deceased,  Respondent,  v.  The  Town 
OF  Camden,  Appellant^ 

(208  N.  Y.  622;  aff'g  without  opinion  152  App.  Div.  953;  137  Supp. 

1113,  no  opinion) 

Negligence;  municipal  corporation;  failure  to  properly  igflintiiiq 
and  protect  highways;  plaintiff  injured  while  riding  in  automobUe 
which  was  precipitated  down  unprotected  embankment 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 

^  For  complaint  from  this  case,  see  post,  page  279.  For  charge,  see 
postf  page  287. 

See  Nicholson  v.  StiUwaJtery  3  Bradbury's  Pl.  k  Pr.  Rep.  410, 
and  complaint  from  the  last  mentioned  case,  Id.  415,  and  notice  of 
claim  from  the  same  case.  Id,  423.  In  the  last  mentioned  case  the 
plaintiff's  intestate  was  driving  a  motor  car  along  a  much  traveled 
road  in  the  night  time.  He  met  a  horse  and  wagon  traveling  in  the 
opposite  direction,  at  a  point  where  the  road  had  been  narrowed  by 
about  three  feet.  On  the  edge  of  the  road  the  land  dropped  away 
four  or  five  feet.  The  difference  in  grade  between  the  road  and  the 
land,  on  the  margin  thereof,  was  concealed  by  a  growth  of  weeds. 
The  plaintiff's  intestate,  not  observing  the  embankment,  ran  the 
wheels  of  his  car  so  close  thereto  that  the  car  slid  down  the  embank- 
ment and  he  was  killed.  The  condition  of  the  road  was  not  due  to 
any  wear  and  tear  but  was  originally  constructed  in  this  manner, 
to  avoid  certain  large  trees,  which  grew  at  the  edge  of  the  road  some 
distance  away.  In  an  action  against  the  town  for  negligence  in  main- 
taining this  highway  in  a  dangerous  condition,  it  was  held  that  the 
question  of  the  negligence  of  the  highway  authorities  and  the  freedom 
from  negligence  of  the  plaintiff's  intestate  were  questions  which  should 
have  been  submitted  to  the  jury. 

For  complaint  in  an  action  against  the  town  for  failure  to  keep  a 
highway  bridge  in  repair  by  reason  of  which  the  plaintiff's  horse  was 
injured,  from  Shears  v.  Town  of  Union  Vale,  198  N.  Y.  573,  affirming 
without  opinion,  129  App.  Div.  925;  114  Supp.  1147,  no  opinion,  in 
which  a  judgment  in  favor  of  the  plaintiff  was  affirmed,  see  Brad- 
bury's Rules  of  Pleading,  page  687.  See  also  report  of  that  case 
in  the  note  to  the  form  mentioned  above. 
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entered  November  1,  1912,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negligence  of  defendant  in  failing 
to  properly  maintam  and  protect  its  highways. 

Albert  T.  Wilkinsony  for  appellant. 

P.  C.  Dugan,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Werner,     Willard     Bartlett,     Hiscock, 
Chase  and  Hogan,  J  J.    Dissenting:  Cullen,  Ch.  J.,  and 

COLUN,  J. 

Fonn  No.  41 

Complaint;  Negligence;  Municipal  Corporation;  Failure  to  Prop- 
erly Maintain  and  Protect  Highways;  Plaintiff  Injured  while 
Riding  in  Automobile  which  was  Precipitated  down  Unprotected 
Embankment^ 

Supreme  Court,  Rensselaer  County. 


Charles  W.  Calkins,  as  Administrator 
of  all  and  singular  the  Goods,  Chat- 
tels and  Credits  which  were  of 
Agnes  J.  Calkins,  Deceased, 

Plaintiff, 
against 
The  Town  of  Camden, 

Defendant. 


The  plaintiff  in  the  above-entitled  action  complains  of 
the  defendant  therein  and  alleges: 

I.  Upon  information  and  belief  that  the  said  defendant 
is  and  at  all  the  times  hereinafter  mentioned  was  a  munic- 


1  From  CaUcins  v.  The  Town  of  Camden,  208  N.  Y.  622;  aff'g  without 
opinion  152  App.  Div.  953;  137  Supp.  1113.  See  ante,  page  278.  For 
charge,  see  post,  page  287. 
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ipal  corporation,  duly  created,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  New  York, 
and  that  at  all  the  times  hereinafter  mentioned  and  for 
many  years  prior  thereto  there  was  and  still  is  a  public 
highway  in  the  said  town  of  Camden,  running  between 
the  village  of  Westdale  therein  and  the  village  of  Wil- 
liamstown  in  the  town  of  Williamstown  in  the  county  of 
Oswego,  the  same  being  known  as  the  main  public  high- 
way connecting  said  villages. 

II.  That  on  the  eighteenth  day  of  August,  1910,  while 
the  said  Agnes  J.  Calkins  was  lawfully  and  carefully  riding 
in  an  automobile,  driven  by  and  in  charge  of  another,  on 
and  along  said  public  highway  and  within  the  said  town 
of  Camden,  and  when  the  said  automobile  reached  a  point 
therein,  near  or  opposite  to  the  property  known  as  that 
of  one  Michael  Kelly  and  at  or  about  a  curve  in  the  said 
highway  on  one  side  of  which  there  existed  at  the  time 
and  for  a  long  time  prior  thereto  a  steep  declivity  or  em- 
bankment and  about  one-half  mile  on  the  Westdale  side 
of  the  Giflford  Brothers'  residence  along  said  highway,  the 
said  automobile  in  which  the  said  Agnes  J.  Calkins  was 
riding  as  aforesaid  was  precipitated  down  said  declivity 
or  embankment,  and  by  reason  thereof  the  said  Agnes  J. 
Calkins  received  injuries  which  caused  her  death  on  the 
same  day.  That  the  said  automobile  at  the  time  and 
place  aforesaid  went  down  said  decUvity  or  embankment, 
causing  the  death  of  the  said  intestate,  by  reason  of  de- 
fects existing  in  the  said  highway,  because  of  the  neglect, 
carelessness  and  negligence  of  the  superintendent  of  high- 
ways of  the  said  defendant.  The  plaintiff  further  alleges 
upon  information  and  belief  that  it  was  the  duty  of  the 
said  superintendent  of  highways,  among  other  things,  to 
keep,  or  cause  to  be  kept,  the  highways  within  the  said 
town  of  Camden  in  repair  and  free  from  all  defects  and 
obstructions,  and  to  maintain  the  same  in  reasonably  safe 
condition  for  public  travel  thereover,  and  to  inspect  them 
from  time  to  time  to  discover  and  to  properly  repair  all 
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defects  therein,  and  to  cause  all  weeds,  briers,  brush,  trees 
and  other  obstructions  to  be  removed  from  the  bounds  of 
the  said  highways,  at  stated  periods  in  each  year,  and  to 
perform  other  duties  respecting  said  highways,  includmg 
those  duties  heretofore  exercised  or  performed  by  the  com- 
missioners of  highways,  which  included  also  the  duty  of 
erecting  and  maintaining  proper  barriers  and  safeguards 
along  the  embankment  where  the  said  accident  which 
resulted  in  the  death  of  said  Agnes  J.  Calkins  occurred. 
The  said  plaintiff  further  alleges  upon  information  and 
belief  that  the  said  superintendent  of  highways  of  the  de- 
fendant neghgently  omitted  to  perform  any  of  said  duties 
in  respect  to  said  highway  along  which  said  accident  oc- 
curred, and  at  and  about  the  place  thereof. 

The  plaintiff  further  alleges  upon  information  and  be- 
lief that  the  said  superintendent  of  highways  was  negh- 
gent  because  the  said  highway  at  and  about  the  place  of 
said  accident  was  narrow  and  had  a  steep  and  dangerous 
decUvity  or  embankment  on  one  side  thereof,  and,  not- 
withstanding that,  the  said  superintendent  of  highways  of 
the  defendant  and  his  predecessor  in  office  negligently  and 
carelessly  omitted  to  erect  or  cause  to  be  erected  and 
maintained  any  barrier  or  safeguard  along  the  said  high- 
way to  prevent  vehicles,  including  automobiles,  from  going 
down  said  embankment  and  to  protect  travelers  thereon 
from  the  dangers  of  said  embankment  or  declivity,  or  to 
give  to  the  travelers  on  said  highway  notice  of  the  exist- 
ence of  said  embankment  or  declivity,  or  of  the  dangers 
surrounding  the  said  highway  at  and  about  the  place  of 
the  accident. 

The  plaintiff  further  alleges  upon  information  and  belief 
that  the  said  superintendent  of  highways  of  the  defendant 
was  negligent,  because  at  the  time  of  said  accident  and 
for  a  long  time  prior  thereto  he  neghgently  permitted  trees, 
bushes,  briers,  brush,  weeds  and  long  grass  to  grow  and 
remain  upon  and  along  the  sides  of  said  highway  and  near 
the  beaten  path  thereof  and  to  overhang  the  same  at  and 
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around  the  place  of  said  accident,  thereby  preventing 
travelers  on  and  along  said  highway  and  in  the  exercise 
of  ordinary  care  from  being  able  to  discover  the  existence 
of  said  steep  declivity  or  embankment,  or  to  see  that  the 
same  was  so  dangerously  near  the  beaten  path  of  the  said 
highway. 

The  said  plaintiff  further  alleges  upon  information  and 
belief  that  the  said  superintendent  of  highways  was  also 
negUgent,  because  he  did  not  remove  the  said  trees^ 
bushes,  briers,  brush,  weeds  and  long  grass  from  the  sides 
of  said  highway  in  the  vicinity  of  the  said  accident  prior 
to  the  happening  thereof. 

The  said  plaintiff  further  alleges  upon  information  and 
belief  that  the  said  superintendent  of  highways  of  the 
defendant  was  also  negligent,  because  he  did  not  widen 
the  said  highway  at  and  about  the  said  place  of  accident 
prior  to  its  happening,  and  he  was  also  negligent,  because 
he  permitted,  for  a  long  time  prior  to  the  said  accident, 
the  said  embankment,  which  consisted  largely  of  loose  and 
friable  earth,  to  extend  so  near  the  beaten  track  in  said 
highway  and  to  drop  or  descend  so  abruptly  therefrom, 
and  thereby  making  said  highway  extremely  dangerous 
to  travelers  thereover  who  did  not  know  of  the  existence 
of  said  steep  declivity  or  embankment  which  was  hidden 
from  the  view  of  travelers  in  vehicles,  including  auto- 
mobiles, on  and  along  said  highway  at  and  in  the  vicinity 
of  the  place  of  said  accident,  and  of  which  steep  declivity 
or  embankment  and  its  juxtaposition  to  the  beaten  path 
of  the  said  highway  the  said  superintendent  of  highways 
of  the  said  defendant  negligently  omitted  to  give  notice 
to  the  travelers  on  said  highway  by  means  of  any  barrier, 
sign  or  safeguard. 

The  plaintiff  further  alleges  upon  information  and  belief 
that  the  said  superintendent  of  highways  of  the  defendant 
was  also  negligent,  because  he  permitted  to  exist  and  re- 
main in  the  said  highway  in  the  vicinity  of  the  said  acci- 
dent at  the  time  thereof  and  for  a  long  time  prior  thereto, 
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large  holes,  deep  depressions  and  deep  and  long  ruts,  all 
dangerous  to  the  travel  on  said  highway  and  all  of  which 
contributed  to  death  of  the  plaintiff's  said  intestate. 

III.  The  plaintiff  further  alleges  upon  information  and 
belief  that  all  of  the  said  defects  existed  in  the  said  high- 
way at  and  about  the  place  aforesaid  for  a  long  time  prior 
to  the  eighteenth  day  of  August,  1910,  because  of  the 
negligence  of  the  superintendent  of  highways  of  the  de- 
fendant and  of  his  predecessor  in  office,  and  to  the  knowl- 
edge of  each  one,  and  that  each  one  had  notice  that  other 
accidents  to  travelers  on  said  highway  had  been  caused 
prior  to  the  eighteenth  day  of  August,  1910,  by  the  same 
conditions  that  existed  at  and  near  the  place  of  the  said 
accident  in  which  the  said  intestate  met  her  death;  not- 
withstanding that  the  said  superintendent  of  highways  of 
the  defendant  neglected  to  do  anything  to  repair  the  said 
highway  or  to  make  the  same  reasonably  safe  for  the 
pubUc  travel  thereover,  and  the  fact  is  that  the  said  super- 
intendent of  highways  of  the  defendant  had,  or,  in  the 
exercise  of  reasonable  dihgence,  was  able  in  his  official 
capacity  to  have  obtained,  sufficient  funds  to  remedy  the 
said  defects  and  make  said  highway  reasonably  safe  for 
the  public  travel  thereon  prior  to  the  eighteenth  day  of 
August,  1910,  and  that  the  death  of  Agnes  J.  Calkins  was 
caused  solely  by  the  negligence  of  the  said  defendant's 
superintendent  of  highways  and  his  predecessor  in  office, 
and  she  was  free  from  any  contributory  negligence. 

IV.  That  on  the  eighteenth  day  of  August,  1910,  the 
said  Agnes  J.  Calkins,  a  resident  of  the  city  and  county  of 
Rensselaer,  State  of  New  York,  died  intestate,  leaving 
surviving  her  husband,  the  said  Charles  W.  Calkins, 
Roland  N.  Calkins,  Elvira  B.  Calkins  and  Douglas  A. 
Calkins,  her  children,  aged  respectively  sixteen,  fourteen 
and  eight  years,  and  constituting  her  next  of  kin.  That 
by  reason  of  her  death,  caused  as  aforesaid,  her  said  hus- 
band and  next  of  kin  have  suffered  damages  in  the  sum  of 
twenty-five  thousand  dollars   ($25,000).     That  on  the 
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tenth  day  of  October,  1910,  the  said  husband  was,  by  the 
Surrogate's  Court  of  Rensselaer  County,  lawfully  and  duly 
appointed  administrator  of  all  and  singular  the  goods, 
chattels  and  credits  which  were  of  the  said  Agnes  J. 
Calkins,  deceased,  and  that  he  duly  qualified  as  such  and 
is  now  acting  as  such  administrator. 

V.  The  plaintiff  further  alleges  that  on  October  twenty- 
ninth,  1910,  and  more  than  fifteen  days  before  the  com- 
mencement of  this  action  and  within  six  months  after  the 
cause  of  action  accrued,  he  duly  presented  to  the  supervisor 
of  the  said  defendant  a  written  verified  statement  of  the 
cause  of  action  herein,  a  copy  of  which  statement  is  hereto 
annexed,  marked  ''A, "  and  made  a  part  of  this  complaint. 

Wherefore,  the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  twenty-five  thousand  dollars 
($25,000),  besides  the  costs  of  this  action. 

Patrick  C.  Dugan, 
Attorney  for  Plaintiff, 
598  Broadway, 

[Verificaiion.]  Albany,  N,  Y. 

In   the   Matter   of   the   Claim   of 

Charles  W.  Calkins,  as  Adminis- 
trator  of  all   and   singular   the 

Goods,  Chattels  and  Credits  which 

were  of  Agnes  J.  Calkins,  late  of 

the   City   of   Rensselaer   in   the 

County  of  Rensselaer  and  State  of 

New  York,  deceased, 

against 
The  Town  of  Camden  in  Oneida 

County. 

To  Mr.  George  Skinner,  Supervisor  of  the  said  Town  of 

Camden. 
Sir: 

Take  Notice  that  the  undersigned  claims  damages  in 
the  sum  of  twenty-five  thousand  dollars  ($25,000)  against 
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the  said  town  of  Camden,  sustained  by  the  husband  and 
next  of  kin  of  the  said  Agnes  J.  Calkins,  deceased,  and  as 
such  administrator  aforesaid,  and  pursuant  to  section  74 
of  the  Highway  Law  (Chapter  25  of  the  Consohdated  Laws 
of  the  State  of  New  York,)  he  hereby  makes  a  verified 
statement  of  the  cause  of  action  in  his  favor  as  such  ad- 
ministrator agamst  the  said  town  of  Camden  and  presents 
the  same  to  you  as  the  Supervisor  of  said  town  of  Camden, 
viz.: 

On  the  18th  day  of  August,  1910,  while  the  said  Agnes 
J.  Calkins  was  lawfully  and  carefully  riding  in  an  auto- 
mobile driven  by  and  in  charge  of  another,  on  and  along 
what  is  known  as  the  public  highway  between  the  village 
of  Westdale  in  the  said  town  of  Camden  and  the  village  of 
Williamstown  in  the  town  of  Williamstown  in  the  county 
of  Oswego,  being  the  main  highway  connecting  said  vil- 
lages, and  when  the  said  automobile  in  which  she  was 
riding  reached  a  point  in  said  highway  near  the  property 
said  to  belong  to  one  Michael  Kelly  in  the  said  town  of 
Camden  and  upon  a  curve  in  the  said  highway  and  where 
there  existed  a  steep  decUvity  upon  the  side  of  said  high- 
way and  which  is  about  one-half  mile  on  the  Westdale 
side  of  the  Giflford  Brothers  residence  along  said  highway, 
and,  without  any  fault  or  want  of  care  on  the  part  of  the 
said  Agnes  J.  Calkins,  the  said  automobile  in  which  she 
was  riding  was  precipitated  down  said  declivity  or  em- 
bankment (and  by  reason  thereof  the  said  Agnes  J. 
Calkins  received  injuries  which  caused  her  death  on  the 
day  aforesaid.  That  the  said  automobile  on  the  occasion 
aforesaid  left  the  said  highway  and  went  down  said  em- 
bankment which  had  a  steep  downward  slope)  and  the 
said  intestate  sustained  injuries  which  produced  her  death 
by  reason  of  defects  existing  in  the  said  highway  at  and 
about  the  place  therein  where  said  accident  occurred,  be- 
cause of  the  neglect  of  the  Superintendent  of  Highways 
of  said  town  of  Camden,  and  consisted  of  the  following, 
namely:  That  the  said  highway  was  narrow  and  had  a 
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steep  and  dangerous  declivity  or  embankment  on  one  side 
thereof,  and  there  was  no  barrier  or  safeguard  thereon; 
that  trees,  bushes,  weeds  and  long  grass  were  permitted  to 
grow  and  remain  upon  the  sides  of  said  highway  and  close 
to  the  beaten  path  thereof;  that  the  said  embankment 
consisted  of  loose  and  friable  earth,  and  was  by  said  trees, 
bushes,  weeds  and  grass  hidden  from  the  view  of  travelers 
along  the  said  highway  in  the  direction  which  said  auto- 
mobile was  going  at  the  time;  that  large  holes,  deep  de- 
pressions and  deep  and  dangerous  ruts  existed  in  said  high- 
way and  on  the  said  embankment  side  thereof. 

Said  claimant  further  states  on  information  and  beUef 
that  the  said  defects  and  each  one  thereof  existed  in  and 
along  said  highway  for  a  long  time  prior  to  the  accident 
which  resulted  in  the  death  of  said  intestate,  because  of 
the  negligence  of  the  Superintendent  of  Highways  of  said 
town  and  the  officer  charged  with  the  duty  of  caring  for, 
superintending  and  repairing  and  maintaining  in  proper 
condition  the  highways  of  said  town. 

That  the  said  Agnes  J.  Calkins  left  her  surviving  the 
said  Charles  W.  Calkins,  her  husband;  Roland  N.  Calkins, 
Elvira  B.  Calkins  and  Douglas  A.  Calkins,  her  children, 
and  constituting  her  next  of  kin. 

That  on  the  10th  day  of  October,  1910,  the  undersigned 
was,  by  the  Surrogate's  Court  of  Rensselaer  County,  duly 
appointed  Admmistrator  of  aU  and  singular  the  goods, 
chattels  and  credits  which  were  of  the  said  Agnes  J. 
Calkins,  deceased,  and  that  he  duly  qualified  as  such  and 
is  now  acting  as  such  Administrator. 

Dated,  Rensselaer,  N.  Y.,  October  25,  1910. 

Charles  W.  Calkins, 
As  Administrator  of  all  and  singular  the 
goods,  chattels  and  credits  which  were 
of  Agnes  J.  Calkins,  late  of  the  City  of 
Rensselaer,  N.  Y.,  deceased, 

No.  13  Belmore  Place, 

[Verification,]  Rensselaer,  N.  Y. 
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Fonn  No.  42 

Charge  to  Jury;  Negligence;  Municipal  Corporation;  Failure  to 
Properly  Maintain  and  Protect  Highways;  Plaintiff  Injured  while 
Riding  in  Automobile  which  was  Precipitated  down  Unprotected 
Embankment^ 

De  Angeus,  J. : 
Gentlemen  of  the  Jury : 

The  plaintiff  in  this  case  is  Charles  W.  Calkins.  He 
brings  this  action^  as  administrator  of  the  estate  of  his 
deceased  wife,  to  recover  for  her  loss.  There  is  a  statute 
of  the  state  which  is  to  the  effect  that  where  a  person  is 
killed  or  suffers  death  by  reason  of  the  negligence  of  an- 
other, an  action  may  be  maintained  by  the  administrator 
of  the  estate  of  the  deceased  person  to  recover  the  pecun- 
iary damages  that  result  to  the  next  of  kin  of  the  deceased 
person.  If  the  person  who  is  killed  is  a  man,  the  recovery 
is  for  his  wife  and  children.  If  a  woman  is  killed,  the  re- 
covery is  for  the  husband  and  children. 

The  plaintiff  in  this  case  claims  that  on  the  18th  day 
of  August,  1910,  about  7  o'clock  in  the  evening,  his  wife 
was  a  passenger  in  a  Buick  automobile,  operated  by  one 
Staats  and  passing  along  the  highway  from  Camden  to 
Williamstown,  in  the  northwestern  part  of  the  town  of 
Camden,  and  that  while  passing  over  that  highway  the 
automobile  got  off  the  highway  in  some  way  and  turned 
over,  and  as  the  result  of  that  turning  over  the  plaintiff's 
wife  was  killed. 

The  plaintiff  claims  that  her  death  was  due  to  the  neg- 
ligence of  the  superintendent  of  highways  of  the  town  of 
Camden  in  failing  to  maintain  the  highway  at  the  point 
of  the  accident  in  a  reasonably  safe  manner.    The  plain- 

1  From  Calkins  v.  The  Town  of  Camden,  208  N.  Y.  622;  afiF'g  without 
opinion  152  App.  Div.  963;  137  Supp.  1113.  See  anU,  page  278.  For 
complaint  from  this  case  see  ante,  page  279. 
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tiff's  claim  is  that  the  location  where  the  accident  occurred 
was  of  such  a  nature  as  to  have  required  from  the  superin- 
tendent of  highways  of  the  town  of  Camden,  further  or 
different  construction,  guards  or  notices,  in  order  that  he 
might  have  performed  the  duty  which  the  law  imposes 
upon  him,  to  furnish  to  the  traveling  public  a  reasonably 
safe  highway,  in  view  of  all  the  circmnstances.  And  so  the 
plaintiff  claims  that  he  has  a  right  to  recover  at  your  hands 
damages  for  the  death  of  his  wife.  The  defendant,  the 
town,  on  the  other  hand,  claims  that  it  did  all  that  rea- 
sonably could  be  done;  that  the  superintendent  of  high- 
ways did  all  that  reasonably  could  be  done,  and  left  the 
highway  in  a  reasonably  safe  condition  for  travel.  The 
defendant  claims  that  there  was  no  negligence  on  the  part 
of  the  superintendent  of  highways,  and  so  the  defendant 
claims  that  there  can  be  no  recovery  here.  The  question 
that  you  will  carefully  direct  your  attention  to  in  tihis  case 
is  the  condition  of  that  highway;  what  reasonably  careful 
men  would  expect  of  a  commissioner  of  highways  or  a 
superintendent  of  highways  in  a  locality  in  a  coimtry  like 
that.  Was  that  highway  defective?  Was  it  maintained 
in  a  reasonably  careful  manner  or  not? 

Now,  you  have  pretty  distinctly  m  your  minds,  prob- 
ably, the  location.  It  was  a  country  road,  some  7  miles 
from  Camden;  I  have  forgotten  the  distance,  but  you  will 
recall  it.  Not  a  modem  road,  but  such  a  country  road 
as  you  all  are  familiar  with.  Now,  what  was  the  width 
of  the  road — that  is,  I  do  not  mean  the  part  that  was 
simply  covered  by  the  wagon  wheels,  but  the  part  that 
was  worked  as  a  road  at  the  place  of  the  accident?  On  the 
side  of  the  plaintiff  here  they  have  called  an  engineer  who 
went  up  there,  you  will  remember,  shortly  after  the  acci- 
dent, and  he  says  that  the  width  of  the  highway  was  from 
10.1  feet  to  11.8  feet.  You  will  remember  that  he  stated 
that  he  prepared  the  map  that  is  here  upon  the  easel,  and 
he  says  that  that  map  represents  a  section  of  about  400 
feet  in  the  vicinity  of  where  the  accident  occurred.    I 
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think  he  is  the  only  witness  called  on  the  part  of  the  plain- 
tiff who  attempts  definitely  to  give  the  distance  between 
the  grass  and  the  end  of  the  worked  part  of  the  highway 
upon  the  one  side  and  upon  the  other.  Some  of  the  wit- 
nesses called  by  the  plaintiff,  either  upon  direct  or  cross- 
examination,  stated  that  that  distance  was  from  11  to  12 
feet.  You  will  remember  the  witness  Gifford — ^a  witness 
called  by  the  plaintiff,  and  a  witness  who  was  there  that 
night — ^who  went  to  see  the  situation — stated  that  the 
worked  part  of  the  highway  was  about  twelve  feet  wide. 
Whatever  there  is  about  it,  you  have  got  it  in  your  minds 
pretty  definitely,  what  the  width  of  that  highway  was. 

It  is  not  claimed  that  this  accident  occurred  in  any 
portion  of  the  worked  part  of  the  highway,  and  the  law  is 
not,  and  never  has  been,  that  a  superintendent  of  highways 
or  a  commissioner  of  highways  is  obliged  to  keep  a  high- 
way absolutely  safe  from  fence  to  fence.  That  obligation, 
in  the  present  condition  of  things,  could  not  be  fulfilled 
and  is  not  expected  from  anybody.  There  is  a  great  dif- 
ference between  a  highway  in  the  open  country  and  a 
street  in  a  city  or  a  street  in' a  village,  as  to  what  would  be 
required  as  a  reasonable  maintenance  of  the  highway. 
You  will  also  recall,  in  that  connection,  that  on  the  left  side 
of  the  highway  as  it  has  been  described  here — and  when 
I  speak  of  ''right"  and  ''left,"  I  am  speaking  as  though  I 
was  going  from  Camden  west,  so  that  that  makes  an  easy 
way  of  referring  to  the  matter — on  the  left  side  of  that 
highway  there  was  what  has  been  described  here  as  a  de- 
clivity starting,  as  you  will  recollect  the  evidence  disclosed, 
from  a  foot  to  2  feet  from  the  outside  of  this  worked  part 
of  the  highway.  There  is  a  difference  as  to  when  that 
starts.  I  thmk,  perhaps,  there  is  some  evidence  that  it 
starts  further  away  than  that,  but  you  will  recollect  the 
evidence,  and  when  that  declivity  starts,  you  will  recollect 
that  there  is  some  evidence  that  in  a  space  of  from  17  to 
22  feet,  I  don't  remember  exactly  which,  there  is  a  fall  of 
some  10  feet.  You  will  recollect  that  the  evidence  is  that 
19 
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on  the  left  side  there  were  some  berry  bushes,  and  you 
will  recollect  the  basswood  tree  and  the  cherry  tree,  which 
are  not  claimed  to  be  objectionable  in  and  of  themselves, 
the  plaintiff's  claim  being  that  there  were  these  bushes  and 
obstructions  there  which  covered  up  what  has  been  de- 
scribed here  as  a  rut  on  that  side  of  the  road  of  which  the 
plaintiff  particularly  complains.  You  will  recall  the  evi- 
dence as  to  where  that  rut  existed,  if  it  existed  prior  to  the 
accident.  You  will  recall  the  evidence  on  that  subject. 
I  do  not  recall  that  any  of  the  witnesses  describe  a  rut 
there  prior  to  the  accident,  except  the  witnesses  who  de- 
scribe the  accidents  or  occurrences  with  reference  to  auto- 
mobiles prior  to  this  time  in  question.  On  the  other  side 
at  this  point — on  the  right-hand  side — ^you  will  recall  the 
evidence  that  there  was  at  the  time  of  the  accident  some 
elderberry  bushes,  and  of  course  all  you  men  are  very 
familiar  with  elderberry  bushes,  and  they  are  described 
variously,  from  6  to  7  feet  high  on  the  part  of  the  plaintiff 
to  3  to  4  feet  high  on  the  part  of  the  defendant.  Whatever 
that  height  was,  will  be  for  you  to  consider,  and  the  evi- 
dence is,  I  think,  that  they  started  in  close  to  what  I  have 
called  the  worked  part  of  the  highway — there  is  some  evi- 
dence that  they  started  close  to  it,  and  I  think  other  wit- 
nesses say  from  one  to  two  feet,  and  that  they  were  about 
10  feet  in  width,  extending  towards  the  fence,  and  from 
20  to  30  feet  long;  you  will  recall  the  testimony  in  that 
regard. 

That  was  the  situation,  generally,  which  was  before 
these  people  who  were  riding  in  this  automobile,  as  they 
approached  the  place  of  the  accident  at  this  time  in  ques- 
tion, which  was  stated  to  be  dayUght,  after  a  rainy  day, 
with  cloudy  skies.  You  will  recall  the  description  of  the 
soil  at  this  point.  You  will  recollect  that  the  plaintiff, 
Mr.  Calkins,  said  it  was  loose  and  sandy,  and  you  will 
recall  other  evidence  of  that  nature,  and  also  you  will 
recall  the  fact  that  it  had  rained  that  day,  and  you  know 
what  the  effect  of  rain  is  upon  a  soil  of  that  kind.    It  is 
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claimed  to  have  been  loose  and  soft.  You  will  also  recol- 
lect, in  that  connection — ^and  there  is  no  dispute  about  it — 
that  there  was  a  mud-puddle  at  about  the  place  of  the 
accident,  and  that  has  been  variously  described  as  extend- 
ing practically  across  the  beaten  part  of  the  highway,  but 
being  more  in  extent  on  the  right-hand  side  than  on  the 
left-hand  side,  and  perhaps  you  may  find  in  this  case — of 
course,  the  question  is  for  you — that  the  driver  of  this 
automobile  upon  this  occasion  turned  out  of  this  highway, 
or  started  to  turn  out  of  this  beaten  part  of  the  highway, 
for  the  purpose  of  avoiding  that  mud-puddle.  Of  course, 
that  is  a  matter  for  you  to  say;  whether  he  did  or  not. 

Now,  just  put  your  minds  upon  that  highway,  and  ask 
yourselves  whether  that  highway  was  reasonably  main- 
tained at  the  time,  or  whether  it  was  defective.  What  was 
the  defect,  if  it  was  defective?  What  should  have  been 
done  that  was  not  done?  Because  you  cannot  find  that  it 
was  defective  unless  you  find  why,  and  what  was  the  de- 
fect. On  the  part  of  the  plaintiflf  they  claim  that  the 
highway  should  have  been  made  wider.  They  claim  that 
these  elderberry  bushes  should  have  been  cut,  and  they 
claim  that  there  should  have  been  some  guard  there  to 
have  protected  people  who  were  disposed  to  get  outside  of 
the  traveled  highway,  and  this  is  for  you  to  consider; 
whether  or  not,  in  view  of  the  situation,  and  in  view  of  the 
declivity  there,  this  superintendent  of  highways,  whoever 
he  might  have  been,  should  have  protected  that  highway 
by  a  guard,  and  by  seeing  that  the  weeds  were  cut  and  so 
forth.  With  reference  to  that,  and  while  I  am  speaking  of 
that  phase  of  the  case,  I  will  call  your  attention  to  the 
highway  law  on  that  subject.  There  is  no  specific  law  that 
requires  any  particular  notice  to  be  given;  any  particular 
way  to  protect  a  dangerous  place  in  the  highway,  if  a 
dangerous  place  exists;  whether  it  shall  be  by  rails  or  by 
guards,  or  by  notices,  or  by  a  fence,  or  what,  the  law  lays 
down  no  particular  thing.  The  question  is,  what  is  a  rea- 
sonably safe  highway? 
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In  the  year  1910,  taking  effect  June  21,  1910,  this  was 
the  law  with  reference  to  the  cutting  of  weeds,  and  so 
forth ;  it  imposed  upon  the  superintendent  of  highways  the 
obUgation  to  cause  noxious  weeds  growing  within  the 
bounds  of  the  highway  to  be  cut  and  removed  at  least 
twice  each  year;  once  between  the  1st  and  30th  days  of 
July,  and  once  between  the  1st  and  30th  days  of  Septem- 
ber. That  is,  noxious  weeds.  I  do  not  know  whether 
golden-rod  would  be  called  a  noxious  weed,  or  whether 
blackberry  briers  would  be  called  noxious  weeds;  I  wiU 
leave  that  to  you.  Then,  again,  perhaps,  whether  an 
elderberry  bush  is  a  noxious  weed,  I  leave  to  you.  Per- 
haps, that  is  a  question  that  you  might  consider.  ''He 
shall  also  cause  all  briers  and  bush  within  the  bounds  of 
the  highway  to  be  cut  and  removed  once  between  the 
1st  and  30th  days  of  September  in  each  year." 

You  will  recollect  that  this  accident  occurred  on  the 
18th  day  of  August.  ''Between  the  1st  and  30th  days 
of  September  in  each  year,"  is  the  provision  of  section  54 
of  this  Act,  which  I  will  read  to  you.  Section  54  of  the 
Act  is  this: 

"It  shall  be  the  duty  of  the  owner  or  occupant  of  lands 
situated  along  the  highway  to  cut  and  remove  the  noxious 
weeds  growing  within  the  bounds  of  the  highway,  fronting 
such  lands,  at  least  twice  in  each  year;  once  in  the  month 
of  June  and  once  in  the  month  of  August.  Unless  other- 
wise directed  by  the  commission,  it  shall  be  the  duty  of 
such  owner  or  occupant  to  cut  and  remove  all  briers  and 
brush  growing  within  the  bounds  of  the  highway,  frontmg 
such  lands,  once  in  the  month  of  August  in  each  year.  It 
shall  also  be  the  duty  of  such  owner  or  occupant  to  remove 
brush,  shrubbery  and  other  obstructions  within  the  bounds 
of  the  highway,  causing  the  drifting  of  snow,"  and  so 
forth. 

"If  such  owner  or  occupant  fails  to  cut  and  remove 
such  weeds  or  brush,  or  to  remove  such  brush,  shrubbery 
or  other  obstructions,  causing  the  drifting  of  snow,  as 
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provided  herein^  the  town  superintendent  of  said  town  in 
which  said  lands  are  situated  shall  cause  the  same  to  be 
done,  and  the  expense  thereby  incurred  shall  be  paid  in 
the  first  instance  out  of  moneys  levied  and  collected  and 
available  therefor,  and  the  amount  thereof  shall  be  charged 
against  such  owner  or  occupant,  and  levied  and  collected, 
as  provided  in  Section  55." 

I  think  that  presents  all  there  is  of  the  law  in  reference 
to  the  question.  Just  what  the  purpose  of  having  the 
noxious  weeds  cut,  you  may  think  about;  whether  it  is  to 
protect  people  traveUng  on  the  highway,  or  whether  it  is 
to  protect  farmers,  or  to  protect  the  adjoining  land  from 
the  contagion  of  noxious  weeds.  Of  course,  that  is  a  mat- 
ter for  you,  whatever  there  is  of  it.  Whatever  there  may 
be  about  that,  it  was  the  duty  of  the  superintendent  of 
highways  to  maintain  a  reasonably  safe  place  for  the 
traveling  public  in  the  place  where  this  accident  occurred. 

Now,  how  did  this  accident  occur?  That  is  a  matter 
as  to  which  we  have  had  the  testimony  of  Mr.  Calkins, 
who  was  in  that  automobile,  sitting  at  the  left  of  the 
driver,  Mr.  Staats,  and  we  also  have  the  evidence  of  Mrs. 
Staats  on  that  subject.  You  will  recall  the  evidence  of 
Mrs.  Staats,  which  was  somewhat  meagre.  I  have  asked 
the  stenographer  to  give  me  from  his  minutes  the  direct 
examination  of  Mr.  Calkins  upon  that  subject.  While  it 
is  your  duty  to  bear  in  mind  the  cross-examination,  and 
also  to  bear  in  nund  the  testimony  of  Mrs.  Staats  upon  the 
subject,  I  will  read  to  you  from  the  stenographer's  tran- 
script, so  as  to  have  it  fresh  in  your  minds,  the  direct  ex- 
amination of  Mr.  Calkins: 

''The  wheel  had  no  sooner  struck  on  that  strip  of  grass 
than  I  felt  a  sudden  jolt,  or  drop,  and  our  wheels  went 
down.  The  wheel  on  my  left-hand  side — on  my  side  of 
the  car — dropped  into — I  didn't  know  what  it  was  at  the 
time,  but  as  the  car  proceeded,  I  could  see  we  were  in  a 
rut.  Q.  Describe  that  rut.  A.  This  rut  was  from  8  to  12 
inches  deep,  and  the  grass  had  grown  up  aroimd  it,  so  as 
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you  would  coDQte  to  h  xoa  oouldn*!  see  it  until  you  got 
ri^t  OB  top  of  iL  As  you  would  loc^  down  into  it  this 
rut  wag  like  that ;  from  &  to  12  inches  deep.  Q.  How  dose 
did  that  oome  out  to  the  beaten  track?  A.  I  cxMildn't  say. 
Or  How  far  were  you  from  the  beaten  tack  wfaesi  you  dis- 
covered that  you  were  in  the  rut?  A.  About  18  inches. 
Q.  What  did  you  notice  about  the  road?  A.  Why,  I  didn't 
notice  anything  particularly  about  the  road.  I  was  watch- 
ing Mr.  Staats.  He  was  working  very  bard  with  the 
steering  gear,  trying  to  pull  the  car  back  into  the  road. 
Q.  Describe  to  the  jury  aD  you  noticed  after  that;  after 
you  first  noticed  your  wheel  drop  into  the  rut.  A.  As  I 
realized  we  were  on  the  side  of  the  road  and  this  ^ed 
was  in  this  rut,  there  wasn^t  anything  said.  Ilookedahead 
and  after  seeing  this  rut  I  saw  this  basswood  tree — or 
what  we  term  as  the  basswood  tree — I  wouldn't  swear  it 
was,  but  I  think  it  was;  there  was  brush  growing  all  around 
it;  shoots  out  each  side  and  each  way;  and  they  hung 
over,  or  come  out  and  projected  over  toward  the  road. 
Q.  What  brush  are  you  speaking  of?  A.  On  the  left-hand 
side,  directly  in  front  of  the  machine.  Mr.  Staats  was 
working  as  hard  as  he  could  on  the  steering  gear  to  get  it 
back  in  the  road.  Q.  How  did  the  auto  go  down  the  bank? 
A.  It  didn't  go  down  the  bank  until  we  passed  this  bass- 
wood  tree.  Q.  How  far  was  it  beyond  the  basswood  tree 
before  you  went  down?  A.  Just  as  soon  as  we  passed  the 
basswood  tree.  Q.  Describe  how  it  went  down.  A.  Why, 
she  went  down  in  about  that  angle  (illustrating).  We 
went  down  a  little  diagonally.  Q.  How  did  it  strike  the 
tree,  and  what  occurred?  A.  The  running-board  on  the 
left-hand  side  of  the  car  struck  the  tree  just  back  of  the  for- 
ward end  of  the  running-board.  The  car  shot  up  the  tree 
like  that  (illustrating)  and  tipped  back  and  landed  on 
her  left  wheel  on  the  hub.  When  everything  was  settled 
she  lay  exactly  on  her  left  wheel,  and  the  hubs  were  down 
in  the  soft  sand.  The  side  of  the  car  that  I  was  sitting  on 
was  up  here  against  the  tree." 
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You  will  recall,  in  that  connection,  that  Mr.  Calkins 
swore  that  the  car  was  moving  at  the  time  of  the  accident 
from  10  to  12  miles  an  hour.  Now,  before  the  driver  there 
was  the  problem  of  this  road,  however  wide  you  may  find 
it  was  as  worked.  Upon  the  evidence  here,  they  turned 
out  of  this  worked  part  of  the  highway  and  into  the  grass 
and  into  this  rut,  and  the  accident  occiured  as  stated  here, 
and  the  accident  was  such  that  the  car  shot  up  the  tree. 
Now,  how  fast  were  they  going,  and  what  is  fairly  to  be 
inferred  from  the  manner  in  which  that  accident  occurred? 
Was  Mr.  Staats,  who  was  driving  that  machine,  in  what 
the  testimony  here  shows  was  a  locality  away  from  his 
home— was  he  driving  the  machme  as  a  reasonably  care- 
ful man  would  drive  a  machine,  containing  five  people 
besides  himself,  in  just  that  situation,  on  a  rainy,  muddy 
day,  on  a  strange  road?    The  question  is  for  you. 

You  will  recollect  further  with  reference  to  the  situation. 
I  have  omitted  one  or  two  things,  and  I  may  have  omitted 
more.  You  will  recall  the  entire  situation.  I  am  only 
calling  your  attention  to  this  evidence  in  order  that  you 
may  apply  the  law  to  the  case.  You  will  recollect  that 
Mr.  Calkins  stated  that  the  elder  bushes  on  the  right-hand 
side  of  the  road  extended  about  one-third  over  the  beaten 
path,  or  that  the  branches  did.  Some  other  witnesses 
testified  that  they  extended  over  two  feet.  The  theory  of 
the  plaintiflf  is  that  he  did  not  go  to  the  right,  because  the 
road  was  blocked  by  the  elderberry  bushes,  and  that  is  a 
matter  for  you  to  consider  in  the  circumstances.  Did  he 
go  out  of  the  road  for  the  purpose  of  escaping  the  mud- 
hole,  and  was  it  a  reasonably  safe  thing  for  a  person  to  do 
as  he  did,  in  view  of  the  situation  and  the  general  condition 
of  the  coimtry  roads? 

We  are  a  progressive  people.  We  have  departed  from 
the  old  methods  of  travel,  where  we  used  to  do  a  good 
deal  of  walking  and  driving  of  horses  sometimes,  and  we 
have  got  pretty  well  on  wheels  in  this  country,  and  the 
automobile  is  here  to  stay  more  permanently,  I  think,  than 
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the  bicycle  was,  althou^  the  bicycle  still  remains.  When 
country  roads  in  this  country  were  originally  estaUished, 
we  did  not  have  any  such  method  of  convqrance,  and  they 
have  been  here  some  time,  and  we  are  going  to  meet  that 
situation,  as  we  go  along,  the  best  we  can.  And  so  you 
want  to  consider  whether  or  not,  in  view  of  all  the  drcum- 
stances,  and  in  view  of  the  fact  that  automobiles  use  that 
road — ^whether  this  commissioner  of  hi^ways  or  this 
superintendent  of  highways  exercised  the  care  of  a  reason- 
ably careful  superintendent  of  higjiways  in  all  the  cir- 
cumstances. 

Outside  of  the  testimony  of  Mr.  Calldns  and  of  Mrs. 
Staats,  we  have  simply  the  circumstances  described  by  the 
other  witnesses;  the  men  who  got  there  that  night  and  the 
men  who  were  there  later,  as  to  what  they  found  in  the 
highway  and  their  various  descriptions  of  that  situation; 
the  claim  of  the  plaintiff  being  that  the  automobile  went 
in  one  way,  and  the  claim  of  the  defendant  being  that  it 
went  in  another  way.  You  will  remember  that  the  claim 
of  the  defendant  is  that  the  automobile  ran  along  almost 
parallel  with  the  highway,  and  suddenly  the  track  stopped; 
that  is  their  claim;  and  then  something  happened  and  the 
automobile  went  over  and  went  down  the  bank.  Whatever 
there  is  of  it,  it  is  for  you  to  say  how  the  accident  occurred. 

You  have  heard  the  evidence  as  to  what  happened  upon 
that  highway  before.  You  will  recall  that  there  were,  I 
think,  three  occasions  when  something  had  happened  in 
practically  the  precise  vicinity  of  this  accident.  You  will 
recall  Mr.  West's  experience  which  occurred  in  April,  1910, 
and  four  months  before  this  accident.  You  will  remember 
that  Mr.  West,  who  was  running  the  machine,  testified 
that  he  swung  out  to  get  rid  of  the  mud-puddle  and  he  got 
into  trouble  there.  You  will  recall  his  statement  as  to  how 
he  stopped  the  machine.  That  evidence  is  produced  here 
for  the  purpose  of  showing  you  that  accidents  were  likely 
to  happen  at  that  place,  and  that  the  town  authorities 
knew,  or  that  the  superintendent  of  highways  knew  or 
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ought  to  have  known  that  there  was  a  doubtful  or  dan- 
geroi^  situation  there.  That  is  the  purpose  of  it,  and  the 
question  for  you  is  whether,  in  view  of  all  the  circum- 
stances, the  accident  or  the  experience  or  the  occurrence 
was  of  such  a  natm*e  that  if  it  had  been  known  would  give 
notice  to  the  commissioner,  and  whether  he  did  in  fact 
have  any  notice  of  it,  or  ought  to  have  had  any  notice  of 
it  or  ought  to  have  known  it. 

Then  you  have  the  Harrington  experience,  which  was  in 
July,  a  month  before.  You  will  remember  that  the  young 
man  testified  to  what  happened  to  him  there,  and  then 
the  Ward  transaction,  which  occurred  in  August,  in  the 
same  month,  and  you  will  remember  what  there  was  of 
that.  You  are  first  to  look  into  those  things  that  hap- 
pened, and  ask  yourselves  whether,  if  they  took  the 
chances  of  going  outside  of  the  worked  part  of  the  high- 
way, there  is  anything  in  that,  that  should  have  put  this 
superintendent  of  highways  on  notice,  if  he  had  known  of 
it.  You  are  to  consider  those  things.  The  claim  of  the 
plaintiff  is  that  those  occurrences  indicated  two  things; 
first,  that  the  situation  was  dangerous;  and,  second,  that 
the  commissioner  or  superintendent  of  highways  knew,  or 
ought  to  have  known,  that  it  was  dangerous,  and  to  have 
made  some  provision  against  it.  That  is  the  claim  of  the 
plaintiff.  The  claim  of  the  defendant,  on  the  other  hand, 
is  that  there  was  nothing  in  those  occmrences  which  called 
upon  the  superintendent  of  highways  to  do  anything,  and, 
in  fact,  that  he  did  not  know  anything  about  it  imtil  this 
accident  occiured.  So  that  gets  back  to  the  question  of 
whether  this  superintendent  of  highways  exercised  the 
care  of  a  reasonably  careful  man  with  the  problem  he  had 
before  him  in  Camden  to  maintain  the  highways. 

I  think,  gentlemen,  that  that  presents  all  there  is,  in  a 
general  way,  of  the  case.  Of  course,  you  will  recall  all  the 
evidence.  If  I  have  dwelt  on  some  particular  thing  that 
does  not  recommend  itself  to  you  on  the  questions  of  fact, 
you  are  to  bear  in  mind  the  arguments  of  the  counsel  on 
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both  sides,  and  the  evidence,  principally — ^that  is  the  thing 
which  you  are  to  recall,  and  remember,  you  are  to  apply 
the  law  to  that  evidence. 

Now,  this  has  been  held  to  be  the  rule  of  diligence,  on 
the  part  of  a  commissioner  of  highways:  "Reasonable  care 
in  the  construction  and  maintenance  of  highways  is  the 
measiu*e  of  the  duty  resting  upon  the  highway  conmiis- 
sioner  or  superintendent  of  highways  of  a  town.  And 
municipaUties" — that  means  towns — ''are  not  liable  for 
injuries  as  the  result  of  accidents  which  are  not  by  the 
exercise  of  reasonable  forethought  and  prudence  to  be 
anticipated."  That  furnishes  the  rule.  What  was  rea- 
sonably to  be  expected,  in  view  of  all  the  circumstances, 
by  this  superintendent  of  highways?  Was  he  negUgent 
or  was  he  not?  Because  the  question  is  as  to  his  negli- 
gence, or  the  negligence  of  some  predecessor  in  the  office. 
Were  they  negUgent,  or  did  they  exercise  the  care  of  rea- 
sonably careful  men,  in  view  of  all  the  circumstances? 

There  can  be  no  recovery  in  this  case  unless  you  find 
that  the  highway  was  defective,  and  that  the  defect  was 
due  to  negligence  on  the  part  of  the  superintendent  of 
highways.  You  may,  after  you  have  considered  the  evi- 
dence, find  that  this  accident  was  due  entirely  to  the  care- 
lessness of  the  driver  of  the  automobile,  and  if  you  find 
that,  of  course,  there  can  be  no  recovery  here.  But  if  you 
should  find  that  there  was  negligence  on  the  part  of  the 
commissioner  of  highways  and  also  negUgence  on  the  part 
of  the  driver  of  the  automobile,  then  you  might  find  the 
defendant  liable ;  but  in  order  to  do  that,  you  would  have 
to  find  that  the  accident  would  not  have  occurred  except 
for  the  negUgence  of  the  town.  I  speak  of  the  town,  be- 
cause the  superintendent  of  highways  stands  for  the 
town.  So  it  is  a  fair  question  for  you  to  consider  in  this 
case,  as  to  whether  or  not  this  accident  was  due  solely  to 
the  negUgence  of  the  superintendent  of  highways  or  solely 
to  the  negUgence  of  the  driver  of  the  automobile,  or 
whether  there  was  negUgence  on  the  part  of  both  of  them. 
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It  was  the  duty  of  Mrs.  Calkins  to  use  the  care  of  a 
reasonably  careful  person,  situated  just  as  she  was.  If  the 
automobile  was  moving  more  rapidly  than  it  ought,  or 
if  something  were  being  done  by  the  driver  that  would 
call  upon  a  reasonably  careful  person  to  caution  him,  or  do 
something  in  that  way,  it  was  her  duty  to  exercise  the 
same  care  in  that  respect.  You  have  heard  what  there  is 
of  the  evidence  on  that  subject.  If  the  driver  was  negli- 
gent, that  neghgence  was  not  to  be  imputed  to  Mrs.  Cal- 
kins and  she  was  not  responsible  for  the  neghgence  of  the 
driver,  except  as  the  proposition  was  before  her  of  his 
carelessness,  and  the  opportimity  to  do  something,  where 
she  was  called  upon  to  do  something  as  a  reasonably  care- 
ful person  to  restrain  him  or  to  interfere  with  what  he  was 
doing. 

I  think  that  presents,  substantially,  all  there  is  of  the 
case  to  you.  If  you  find  that  the  defendant — ^that  is  the 
superintendent  of  highways,  represented  by  the  town — 
was  negUgent,  then  you  would  pass  that  feature  of  the 
case  and  that  would  create  a  liabihty,  unless  you  should 
find  n^Ugence  on  the  part  of  Mrs.  Calkins.  Of  course,  if 
she  were  negligent  and  that  neghgence  contributed  to  the 
accident,  there  could  be  no  recovery.  You  would  have 
to  find  both  of  those  propositions  in  favor  of  the  plaintiff 
before  you  could  award  any  damages.  The  burden  of 
proof  on  both  of  those  propositions  is  upon  the  plaintiff. 
Those  two  propositions  must  be  established  by  the  plain- 
tiff by  a  fair  preponderance  of  evidence  before  you  could 
reach  the  question  of  damages. 

If  you  reach  the  question  of  damages  in  this  case, 
gentlemen,  the  elements  are  these,  substantially:  You 
can  award  only  the  pecuniary  loss  to  the  husband  and  to 
the  children;  that  is,  what  this  deceased  woman  would 
have  been  worth  in  dollars  and  cents  to  these  children  and 
to  this  husband.  You  can  give  nothing  for  feeling ;  nothing 
for  sorrow;  nothing  on  any  such  basis  as  that;  but  dollars 
and  cents.    It  has  been  suggested  here  that  $10,000  would 
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produce  $500  a  year.  That  is  not  the  way  to  look  at  this 
case,  because  when  th^  got  aU  thiou^  with  it  they  would 
have  the  $10,000  and  the  $500,  and  yet  Mrs.  Calkins  would 
be  dead;  so  that  rule  would  not  apply.  But  fairly;  fairly; 
if  you  reach  that  question,  what  in  dollars  and  cents? 
She  was  forty-two  years  of  age.  How  long  would  she  have 
lived?  How  long  would  she  have  been  useful  to  these 
people,  in  the  way  of  dollars  and  cents?  You  will  remem- 
ber the  ages  of  the  three  children,  and  you  will  remember 
the  age  of  the  husband.  If  you  reach  that  question,  there 
is  also  evidence  here  that  the  funeral  expenses  were  $250, 
and  that  would  be  an  element  in  the  damages. 

Now,  gentlemen,  there  has  been  something  said  by  the 
counsel  on  both  sides  with  reference  to  the  question  of 
sympathy.  They  would  not,  either  of  them,  for  the  world, 
like  to  affect  you,  or  have  you  affected,  by  sympathy  in  an 
improper  way.  The  counsel  for  the  defendant  does  not 
want  you  to  sympathize  with  the  poor  taxpayers  up  in  the 
town  of  Camden,  and  the  counsel  for  the  plaintiff  does  not 
want  you  to  sympathize  improperly  because  of  the  death  of 
this  woman.  Of  course,  death  is  always  sad,  but  people  die 
daily.  People  die  because  somebody  is  negligent,  and  they 
die  when  nobody  is  negligent,  and  the  mere  fact  that  some- 
body has  died  is  no  reason  why  a  juiy  should  render  a  ver- 
dict against  a  town  or  against  individuals.  The  question 
here  is  not  one  of  sympathy ;  not  what  you  would  Uke  to  do. 
You  have  not  any  right  to  render  a  verdict  against  the 
town  of  Camden  because  you  would  like  to  give  this  hus- 
band something.  Perhaps  you  would  like  to  do  it,  but  you 
have  no  right  to  do  it  unless  you  can  do  it  upon  the  evi- 
dence. If  you  can  do  it  upon  the  evidence,  you  ought  to 
do  it  upon  the  evidence,  but  if  you  cannot,  you  ought 
not  to. 

If  you  find  for  the  plaintiff,  you  will  say  that  you  find 
for  the  plaintiff,  naming  the  amount.  If  you  find  for  the 
defendant,  you  will  say  that  you  find  for  the  defendant. 

(Friday,  January  5th,  1912,  at  930  o'clock  A.  M.,  the 
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jury  rendered  a  sealed  verdict,  finding  for  the  plaintiff  in 
the  sum  of  $1,500.) 

Mr.  Johnson:  I  want  to  make  the  customary  motion 
as  to  the  verdict  in  the  Calkins  case;  to  set  it  aside  on  all 
the  grounds  mentioned  in  section  999  of  the  Code;  to  set 
aside  the  verdict,  and  ask  for  a  new  trial  upon  the  minutes 
and  the  exceptions  upon  the  ground  that  it  is  for  excessive 
damages,  against  the  weight  of  the  evidence,  contrary  to 
the  evidence  and  the  law,  and  upon  all  the  grounds  speci- 
fied in  section  999  of  the  Code  of  Civil  Procedure. 

I  will  withdraw  the  motion  to  set  it  aside  on  the  ground 
of  excessive  damages. 

The  Comii:  I  will  deny  the  motion. 


Morris  Flieg,  an  Infant,  by  Millie  Flieg,  His  Guardian 
Ad  litem.  Respondent,  v.  Barney  Levy,  Appellant^ 

(208  N.  Y.  564;  aflf'g  without  opinion  148  App.  Div.  781;  133  Supp. 

249) 

Neg;ligence;  vidotts  animals;  plaintiff  kicked  by  a  horse  belonging 

to  defendant 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  Department, 
entered  January  23,  1912,  affirming  a  judgment  in  favor 
of  plaintiflf  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained 
through  his  being  kicked  by  a  horse  belonging  to  defend- 
ant. 

James  B.  Henney,  for  appellant. 

Herman  M.  Schaap  and  Alice  S.  PeUudc,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 


1  For  complaint  from  this  case  see  past,  page  302.  For  charge  of 
trial  judge,  see  post,  page  305.  See  also  case  of  Martin  v.  McKinney, 
postj  page  311. 
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Omcur:  Cullen,  Ch.  J.,  Willabd  Babtlett,  Chase, 
CuDDEBACK  and  MuxERy  JJ.  Gray  and  Hogan,  JJ., 
d]»ent  on  the  ground  of  error  in  allowing  evidence  as  to 
insurance. 
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Comiilaiiit;  Ne^igeiice;  Vicioos  Anhnals;  Plaintiff  Eirfna<p  bj  a 

Horse  Belonsiiig  to  Defendant* 

Supreme  Court,  Kings  County. 


Morris  Flieg,  an  infant,  by  Millie 
Fli^,  his  Guardian  ad  litem, 

PlaintiflF, 
against 
Barney  Levy  (sued  as  Max  Levy, 
first  name  fictitious)  and  ''Mary" 
Levy  first  name  fictitious,  said 
''Mary"  Levy  being  the  wife  of 
defendant  Barney  Levy, 

Defendants. 

The  plaintiff,  complaining  of  the  defendants,  req)ect- 
fully  shows  to  the  court,  and  alleges: 

First:  Upon  information  and  belief,  that  the  defend- 
ant Barney  Levy,  sued  as  Max  Levy,  was  at  the  times 
herein  mentioned,  the  owner  or  part  owner  of  a  butter, 
cheese,  egg  and  milk  establishment,  at  No.  334  Bedford 
Avenue,  in  the  Borough  of  Brooklyn,  City  of  New  York. 

Second  :  Upon  information  and  belief  that  the  defend- 
ant, the  wife  of  said  Barney  Levy,  was  at  the  times  herein 
mentioned,  the  owner  or  part  owner  of  a  butter,  cheese, 
egg  and  milk  establishment  at  334  Bedford  Avenue,  in  the 
Borough  of  Brooklyn,  City  of  New  York. 

Third  :  Upon  information  and  belief  that  at  said  times, 

» From  Flieg  v.  L&oy,  208  N.  Y.  564;  aff'g  without  opinion  148  App. 
Div.  781;  133  Supp.  249.  See  anie,  page  301.  For  charge  of  trial 
judge,  see  post,  page  305. 
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defendant  Barney  Levy,  was  the  owner  or  part  owner  of  a 
horse  used  for  the  delivery  of  goods  in  coonection  with  the 
said  business,  which  at  said  times  was  stabled  at  129  or 
131  South  First  Street,  Borough  of  Brooklyn,  City  of  New 
York. 

Fourth  :  Upon  information  and  belief  that  the  defend- 
ant, the  wife  of  said  Barney  Levy,  was  at  said  times,  the 
owner  or  part  owner  of  a  horse  used  for  the  deUvery  of 
goods  in  connection  with  the  said  business,  which  at  said 
times  was  stabled  at  129  or  131  South  First  Street,  Bor- 
ough of  Brooklyn,  City  of  New  York. 

Fifth:  Upon  information  and  belief  that  at  the  time 
of  the  accident  to  plaintiff  on  March  9,  1908,  the  de- 
fendants or  one  of  them  were  the  employers  or  employer 
of  the  driver  of  said  horse,  which  said  driver  was  in  charge 
at  the  time  of  said  accident  of  said  horse  in  the  course  of 
his  employment  for  defendants  or  one  of  them. 

Sixth:  Upon  information  and  beUef,  that  on  or  about 
the  9th  day  of  March,  1908,  while  the  plaintiff,  who  is  an 
infant  under  the  age  of  fourteen  years,  to  wit,  nine  years 
old,  was  lawfully  on  the  sidewalk  on  South  First  Street, 
comer  of  Berry  Street,  in  the  Borough  of  Brooklyn,  City 
of  New  York,  which  is  a  pubUc  highway,  the  defendants, 
by  their  agent,  employee  or  driver,  so  carelessly  and  neg- 
ligently drove  and  managed  the  horse  belongmg  to  said 
defendants,  that  it  struck  the  plaintiff  with  its  leg,  in  the 
face,  inflicting  severe  injuries  upon  him. 

Seventh  :  Upon  information  and  belief,  that  by  reason 
of  the  premises,  plaintiff's  nose  was  cut  open  by  the  horse's 
hoof,  and  on  accoimt  of  said  injuries,  his  nose  became  and 
will  so  remain,  flattened,  that  his  face  was  swollen,  and 
that  he  suffered  and  still  suffers  physical  deformation,  and 
by  reason  and  in  consequence  thereof  suffered  and  still 
suffers  severe  pain  in  his  head,  and  became  and  still  is  sick, 
sore  and  disabled,  and  has  suffered  bodily  and  mental  pain 
and  anguish,  and  has  undergone  medical  and  surgical 
treatment,  and  has  been  and  will  be  compelled  to  ^pend 
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over  one  hundred  dollars  for  the  services  of  phjrsicians  and 
for  medicines,  and  has  suffered  and  sustained  other  dam- 
ages and  injury,  all  as  a  necessary  consequence  and  result 
of  defendant's  n^ligence. 

Eighth:  Upon  information  and  belief,  that  the  said  in- 
juries to  the  plaintiff  and  the  damage  aforesaid  occurred 
solely  through  the  carelessness  and  negligence  of  the  de- 
fendants, their  agents  and  employees,  in  not  properly 
guarding  said  horse,  in  unnecessarily  whipping  it,  in  being 
otherwise  careless  and  negligent,  and  was  not  done,  oc- 
casioned or  contributed  to  by  any  fault  of  the  plaintiff. 

Ninth:  Upon  information  and  beUef,  that  at  all  the 
times  heretofore  mentioned,  the  defendants  well  knew 
that  said  horse  was  vicious  and  unmanageable,  and  in  the 
habit  of  or  having  a  propensity  for  kicking. 

Tenth:  Upon  information  and  belief,  that  at  the  time 
of  said  accident,  said  horse  was  in  the  custody  and  charge 
of  one  of  defendants'  employees,  who  was  not  competent 
to  take  care  of  horses,  and  could  not  manage  said  horse 
properly. 

Eleventh  :  That  by  reason  of  the  premises  the  plaintiff 
has  been  damaged  and  injured  in  the  sum  of  five  thou- 
sand dollars  ($5,000). 

Twelfth:  That  heretofore  and  on  or  about  the  28th 
day  of  March,  1908,  by  an  order  of  the  Hon.  Joseph  T. 
Marean,  a  justice  of  this  court,  the  said  Minnie  FU^  was 
appointed  guardian  ad  Utem  of  the  plaintiff,  who  is  an  in- 
fant for  the  purpose  of  this  action. 

Wherefore  .  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  Five  Thousand  Dollars 
($5,000)  besides  the  costs  and  disbursements  of  this 
action. 

Alice  Serber  Petluck, 
Plaintiff's  Attorney, 
No.  84  Orchard  Street, 
Manhattan,  New  York  City. 

[Verification  by  Guardian  ad  Litem.] 
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Fonn  No.  44 

Charge;  Negligence;  Vidoxia  Animals;  Plaintiff  Kicked  by  a  Horse 

Belonging  to  Defendant^ 

Gentlebibn  op  the  Jury  :  The  first  question  to  be  con- 
sidered in  this  case  is  whether  the  man  who  was  leading 
the  horse,  this  ^'Polack"  as  the  boys  called  him,  was  in 
the  employ  of  the  defendant,  Barney  Levy;  if  he  was  not, 
of  course,  that  is  an  end  of  this  case;  if  he  was  in  the  em- 
ploy of  Barney  Levy,  if  he  was  acting  for  Barney  Levy, — 
why  Barney  Levy  is  responsible  for  the  result  of  his  ac- 
tion, imder  the  doctrine  which  makes  the  master  re- 
sponsible for  the  acts  of  his  servant.  So  you  see,  the  whole 
case  will  rest  on  the  solution  of  that  question. 

The  evidence  on  the  part  of  the  plaintiff  is  slight  in  that 
regard.  The  evidence  is  this:  That  some  man,  the  Polack, 
as  he  is  called  by  the  witnesses,  was  accustomed  to  driving 
a  delivery  wagon;  that  that  delivery  wagon  delivered  milk 
from  a  shop,  and  Barney  Levy  was  in  that  shop,  appar- 
ently acting  as  a  person  who  owned  the  shop  or  property, — 
as  one  of  the  witnesses  says.  There  is  also  some  evidence 
that  on  an  occasion  Barney  Levy  went  to  see  the  mother 
of  the  plaintiff,  and  said  to  her,  ^'This  horse  is  insured." 

There  is  evidence  here  to  the  effect  that  the  wife  of 
Barney  Levy  went  to  see  the  mother  of  the  plaintiff,  and 
they  had  some  conversation;  but  I  charge  you  now  that 
that  evidence  must  not  be  considered  by  you  in  arriving 
at  a  decision  in  this  case.  If  I  had  known  what  the  situa- 
tion is,  I  should  have  excluded  it  at  that  time;  but  I  sup- 
posed that  she  was  one  of  the  actual  defendants,  because 
her  name  appeared  on  the  papers  handed  up  to  me,  as  a 
defendant,  and  I  assumed  they  were  trying  to  show  that 

» From  Flieg  v.  Levy,  208  N.  Y.  664;  aff'g  without  opinion  148  App. 
Div.  781 ;  133  Supp.  249.  See  ante,  page  301.  For  complaint  from  this 
case  see  ante,  page  302. 
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i.ui^i  I  .'i 


^/T.^rWr*>d,  if  YVsxr^  Ifrry  wf^x  o«i  the  stand  and 
inuiy^Ad  it  tff  \i  y^  <5il>d  th^  P'>lack  to  eontndiirt  h,  h 
fuiit)i*.  \^,  ^^iSxX  tlif:  ^rjf\f^'J:0:  h^re  wr^iLd  not  be  soScieBt  to 
j'i>*:1y  a  v^rdi^rt:  h'lt  jv^j  n-ay  fr/T^r^ffer  any  nrideoce  m- 
tr^xJrj/5^  i/j  tFi^  l;;^;t  fA  the  fa/rt  that  Banwv  herr  sst  in 
♦ijj»  ^^/»irt  r^^^n,  c^^uld  have  been  caD^d  and,  if  this 
wiw  ri^/t  in  hw  ernj/lriy,  he  could  have  said  ao. 

y//ii  rfarin</t  draw  any  inferoice  against  the 
ifi'/tsitim  he  did  m/t  call  the  Pohck^  unless  joa  first  reach 
fiii?  c/mdtm(m  that  the  Polack  was  in  the  emploj  (tf 
Kani/jy  I>ny ;  an/1,  periiaps,  it  w  proper  fw  me  to  say  now 
that  you  nhfnM  tifft  draw  any  inference  on  the  question  of 
liahiliiy  fpf^'Aum  the  Polack  was  not  called.  You  may 
draw  the  infr»rence,  that  as  Barney  Levy  sat  in  the  court 
TfHmt  and  wan  identified  by  one  of  the  witnesses  and  was 
n(d  put  im  the  fftand  to  contradict  the  testimony  of  the 
wiitumwrH  which  you  may  think  tends  to  show  it,  that  this 
VnlfU'M  WM  employed  by  Barney  Levy.  That  is  the  first 
(|Ui!Hti<m  in  the  case. 

If  you  are  not  satisfied  that  this  man  was  in  the  employ 
of  Haniey  I^cvy,  then  dismiss  the  case — that  is  the  end  of 
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it.  If  you  are  satisfied,  then  you  must  consider  the  con- 
duct of  this  man. 

Everybody  is  under  the  obligation  to  so  conduct  them- 
selves thai  they  do  not  bring  mjiuy  to  others,  either  wan- 
toaily  or  earelessly.  These  boys  have  testified  here  that 
this  man  was  leading  the  horse  along  the  street,  that  the 
horse  was  restive  and  when  this  man  got  near  to  where  the 
boys  were  playing,  as  two  or  three  of  them  say, — although 
one  said  it  occurred  near  the  comer  of  the  street, — he 
struck  the  horse  with  a  chain,  and  the  horse  commenced  to 
jump  and  ran  up  on  the  sidewalk  and  kicked  the  plaintiff. 

If  you  find  this  man  did  strike  the  horse  with  the  chain, 
then  the  question  is  whether  that  was  a  negligent  act,  and 
whether  or  not  that  is  negligent  would  depend  upon 
whether  or  not  a  man  of  ordinary  prudence  should  have 
known  that  it  would  injure  somebody  on  the  street  or 
should  have  anticipated  it.  You  cannot  call  an  act  a 
negligent  act,  which  is  an  act  Uiat  nobody  would  foresee 
would  injure  anybody  else.  If  I  do  an  act  which  I  cannot 
foresee,  or  could  not  foresee  would  injure  another  person, 
then  I  have  done  no  wrong.  Before  you  can  find  that 
this  man  was  negligent,  you  must  find  that  he  could  fore- 
see that  striking  the  horse  woidd  lead  to  the  injury  of 
somebody  on  the  street.  If  you  think  that  he  should  have 
known  that  striking  the  horse  would  result  in  an  injmy  to 
somebody  olx  the  street,  then  that  is  a  negligent  act;  so 
you  see,  your  finding  as  to  whether  that  is  a  negligent  act 
depaids  upon  your  conclusion  as  to  what  consequences 
he  should  have  anticipated  as  the  result  of  that  act. 

If  it  was  a  iiegligent  act,  if  it  resulted  in  injury  to  the 
boy  and  if  this  man  was  in  the  employ  of  Barney  Levy 
then,  excluding  any  considerations  of  contributory  negli- 
gence, the  defendant  is  answerable  for  this  injury.  If  it 
was  not  a  n^ligent  act ;  if  this  man  did  not  strike  the  horse 
or  if  striking  the  horse  did  not  cause  the  injury  to  the  boy, 
or  if  the  Polack  was  not  in  the  employ  of  Levy,  then  the 
plaintiff's  case  fails  right  here. 
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If  you  find  that  this  man  was  in  the  employ  of  Levy, 
that  he  struck  the  horse  and  that  that  led  to  the  injury  of 
the  boy,  and  that  that  was  a  negligent  act,  then  it  is  a 
question  for  the  jury,  what  damages  are  sustained  here? 

Contributory  n^ligence  is  the  failure  to  exercise  ordi- 
nary care  to  prevent  one's  own  injxiry.  Now,  was  this 
boy  jumping  rope  on  the  sidewalk  negligent?  Was  it 
negligence  to  be  on  the  street?  I  do  not  see  how  you  can 
go  any  further  than  that,  for  that  was  all  he  did.  Was  it 
negligence  to  be  on  the  street?  There  are  people  walking 
to  and  fro  on  the  sidewalks  all  the  time.  You  may  have 
some  difiSculty  in  determining  that  the  fact  he  was  on 
the  street  was  a  negligent  act.  It  is  not  n^ligence  to 
play  on  the  sidewalk. 

If  you  find  that  the  boy  failed  to  exercise  such  care 
as  a  boy  of  his  years  ought  to  have  exercised  under  the 
circumstances,  and  that  such  failure  contributed  to 
this  injury,  then  the  plaintiff  cannot  recover.  He  does 
not  forfeit  his  right  to  recover,  imless  you  find  his  act 
was  one  which  contributed  to  the  particular  injury.  If 
he  had  been  playing  in  the  middle  of  the  street  and  was 
there  run  down,  an  entirely  different  question  would 
have  arisen,  but  according  to  the  evidence  here  he  stood 
on  the  sidewalk.  Why  should  he  or  anyone  else  have 
anticipated  that  a  horse  would  have  come  on  the  side- 
walk and  kicked  him? 

The  important  facts  for  you  to  determine  are  these: 

First,  was  the  Polack  in  the  employ  of  the  defendant? 

Second,  did  he  strike  the  horse? 

Third,  did  that  cause  the  injury  to  the  boy? 

Foiu-th,  was  it  a  negligent  and  careless  act  to  strike 
the  horse,  imder  those  circumstances?    And 

Fifth,  was  the  boy  in  the  exercise  of  reasonable  care? 

If  you  find  these  issues  in  favor  of  the  plaintiff,  then 
he  is  entitled  to  your  verdict.  If  the  plaintiff  fails  to 
establish  any  one  of  these  issues,  then  your  verdict  must 
be  for  the  defendant. 


— n 
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If  you  find  for  the  plaintiff,  you  will  award  him  com- 
pensation for  his  injury;  and  that  means  a  sum  of  money 
that  will  make  him  whole.  According  to  the  testimony, 
he  was  kicked  in  the  face.  You  saw  the  boy  on  the  stand, 
and  you  can  form  your  own  judgment  as  to  the  present 
condition  of  his  face.  The  doctor  says  that  the  boy  has 
difficulty  in  breathing.  You  saw  the  boy  on  the  stand, 
and  heard  his  testimony.  If  he  is  entitled  to  recover, 
he  is  entitled  to  recover  compensation  for  his  pain,  com- 
pensation for  his  suffering,  and  compensation  for  the 
disfigurement  as  you  saw  it,  and  if  you  find  on  the 
testimony  of  the  physicians  that  it  is  a  permanent  injury, 
then  you  must  include,  in  your  award  for  the  injiuies, 
damages  for  that. 

The  plaintiff  cannot  come  into  court  again.  He  must 
get  all  that  he  is  entitled  to  now.  A  person  cannot  come 
into  court  and  sue  for  damages  up  to  the  present,  and 
then  sue  for  more  damages  a  year  hence.  If  you  find  for 
the  plaintiff,  you  must  find  for  all  time.  This  wipes  the 
slate  clean.    Any  requests? 

Mr.  Henney :  I  take  an  exception  to  the  charge  wherein 
you  charged  the  jiuy  that  they  could  take  into  considera- 
tion that  the  defendant  failed  to  call  any  witnesses.  We 
rested  on  the  plaintiff's  case. 

I  ask  your  Honor  to  charge  the  jury  that  they  cannot 
supply  any  evidence  or  take  any  evidence  from  the  fact 
the  defendant  failed  to  call  any  witnesses,  nor  can  any 
presmnption  arise  from  the  fact  that  the  defendant  called 
no  witnesses. 

The  Court:  The  failure  to  call  witnesses  does  not  create 
evidence,  but  if  either  side  has  evidence  within  its  power 
and  does  not  produce  that  evidence,  the  jury  may  take 
that  into  consideration  in  weighing  the  effect  of  the 
evidence  on  the  other  side. 

Mr.  Henney:  I  except  to  that.  I  ask  your  Honor  to 
charge  the  jury  that  the  mere  happening  of  an  accident 
predicates  no  negligence  on  the  part  of  the  defendant. 
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The  Court:  That  is  true. 

Mr.  Henney:  I  ask  your  Honor  to  charge  the  juiy 
there  is  absolutely  no  evidence  of  the  viciousness  of  this 
horse. 

The  Court:  I  have  not  submitted  that  question  to 
them  at  all. 

Mr.  Henney:  I  ask  your  Honor  to  charge  that  there 
is  absolutely  no  evidence  as  to  the  incompetency  of  the 
man  leadii^  the  horse. 

The  Court:  I  have  not  submitted  that  question  to  the 

Mr.  Henney:  I  ask  your  Honor  to  charge  the  jiuy 
that  the  denial  of  the  defendant's  motions  to  dismiss 
the  complaint  in  no  way  indicates  the  plaintiff  should 
recover. 

The  Court:  That  is  true.  That  was  simply  the  dis- 
position of  a  question  of  law. 

Mr.  Henney:  I  ask  your  Honor  to  charge  that  the 
burden  is  on  the  plaintiff  to  prove  to  the  satisfaction 
of  the  jury  the  charges  made  by  the  plaintiff ,  before  he 
can  recover. 

The  Court:  Tliat  is  true,  and  I  have  already  told  them 
that. 

Mr.  Henney:  I  ask  your  Honor  to  charge  the  jury, 
whether  there  is  any  disputed  evidence  in  the  case  or 
not,  if  they  do  not  believe  the  plaintiff's  witnesses  that 
the  accident  happened  the  way  they  testified,  th^i  the 
verdict  must  be  for  the  defendant. 

The  Court:  If  they  do  not  believe  the  evidence,  al- 
though it  is  uncontradicted,  they  cannot  find  a  verdict 
for  the  plaintiff,  on  that  alone. 

The  jury  return  a  verdict  for  the  plaintiff  for  one 
thousand  dollars. 

The  defendant  moves  to  set  the  verdict  aside,  and  for 
a  new  trial,  on  all  the  grounds  mentioned  in  section  999 
of  the  Code  of  Civil  Procedure. 

Motion  denied ;  defendant  excepts. 
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Henrt  H.  Martin,  Plaintiff,  v.  John  T.  McEiNNinry 

Defendant 

(Supreme  Court,  Kings  County,  Trial  Term,  October  27, 1913) 

Motion  to  set  aside  verdict;  injury  from  vicious  horse;  sufficiency 

of  evidence  of  knowledge  of  vidousness 

1.  Where  the  principal  evidence  of  the  defendant's  knowledge 
of  the  alleged  viciousness  of  a  horse  prior  to  the  act  of  which 
the  complaint  was  made  rested  on  the  defendant's  remark 
to  the  plaintiff  ''Look  out  for  that  horse,"  it  was  held  that 
this  was  sufficient  to  sustain  the  verdict  in  favor  of  the 
plaintiff,  under  the  rule  that  one  incident  of  previous  vicious 
propensity  is  sufficient  to  sustain  a  verdict  for  injuries  caused 
by  such  viciousness.^ 

Motion  to  set  aside  verdict. 
Denied. 

Furst  &  Furstj  for  the  plaintiff. 

Coed  Sckwz  Petrasch,  for  the  defendant. 

Kelby,  J.: 

The  question  of  the  vicious  propensity  of  the  defend- 
ant's horse  was  determined  by  the  jury  in  favor  of  the 
plaintiff.  They  have  evidently  drawn  an  inference  from 
defendant's  remark  ''Look  out  for  that  horse"  as  impart- 
ing knowledge  to  the  defendant  of  the  viciousness  of  the 
horse,  and  the  recognition  by  defendant  of  his  duty  to 
warn  the  driver  about  the  bad  habits  of  the  animal.  While 
I  disagree  with  the  jury  on  this  finding,  that  alone  is  in- 
sufficient to  set  aside  the  verdict.  What  I  know  about  the 
habits  of  a  horse,  or  what  I  think  I  know,  and  the  weighing 
of  the  evidence  in  the  light  of  that  knowledge  is  not  enough 


^  See  case  of  Flieg  v.  Levy,  ante,  page  301. 
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to  set  aside  the  combined  wisdom  of  twelve  men  of  horse 
sense.  The  incident  in  Flatbush  when  the  horse  bolted 
with  an  express  wagon  and  broke  the  whiffletree  is  not 
persuasive  evidence  of  a  vicious  propensity  in  the  horse. 
On  that  occasion  the  colored  driver  dropped  the  load  of 
sheet  iron  on  the  asphalt  pavement  and  the  horse  imme- 
diately proceeded  to  leave  the  neighborhood.  Many  hu- 
man animals  would  have  done  the  same  thing  under  the 
same  circmnstances.  The  question  of  notice  is  therefore 
dependent  on  the  Brooklyn  Bridge  incident  alone,  coupled 
with  defendant's  alleged  warning  "Look  out  for  that 
horse."  One  incident  of  vicious  propensity  has  been  held 
to  be  sufficient,  and  the  plaintiff  is  entitled  to  the  finding 
of  the  jury  on  the  facts  so  found.  I  think  the  evidence 
proffered  by  defendant  of  the  exemplary  conduct  and 
good  manners  of  the  horse  on  other  occasions  was  properly 
excluded.  Motion  for  new  trial  and  to  set  aside  verdict 
denied.    Order  signed. 


James  A.  Barb,  individually  and  as  Executor  under  the 
Last  Will  and  Testament  of  William  H.  Barb,  on  be- 
half of  himself  and  all  other  heirs  of  John  Babb,  simi- 
larly situated,  Plaintiff,  v.  Bebtha  Jackson,  Hanah 
Abbaham,  Melvin  G.  Paluseb  and  others,  Defend- 
ants. 

(Supreme  Court,  Kings  County,  Special  Term,  October  24,  1913) 

Seciuity  for  costs ;  non-resident  plaintiff  who  is  also  ancillaiy  execu- 
tor in  this  State 

1.  Where  there  are  two  or  more  plaintiffs  the  defendant  is 
not  entitled  to  an  order  requiring  security  for  costs  unless 
both  plaintiffs  are  non-residents,  and  this  rule  applies  where 
one  plaintiff  sues  both  individually  and  as  ancillary  executor, 
for  the  reason  that  the  status  of  such  ancillary  executor  who 
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has  given  a  bond  is  that  of  a  resident  of  this  State,  so  far  as 
security  for  costs  is  concerned,  and  the  granting  of  an  order 
requiring  security  for  costs  from  an  executor  rests  in  the 
discretion  of  the  court,  and  should  be  granted  only  on  notice. 

Motion  to  vacate  an  ex  parte  order  requiring  the  plain- 
tiff to  give  security  for  costs. 
Granted. 

Vine  H.  Smith,  for  the  plaintiff. 

Douglas  B.  Green,  for  defendant  Palliser. 

Garretson,  J.: 

Defendant  has  obtained  an  order  requiring  plaintiff  to 
give  security  for  costs  on  the  ground  that  he  is  a  non- 
resident (Code  Civ.  Pro.,  §  3268).  It  is  not  disputed  that 
plaintiff  resides  in  the  State  of  New  Jersey.  Defendant 
may  not  require  security  for  costs  as  of  course  under  this 
section  if  there  are  two  or  more  plaintiffs,  unless  he  is 
entitled  to  require  it  of  all  the  plaintiffs  (id.,  §  3270). 
When  plaintiff  sues  individually  and  as  executor  the  case 
stands  as  if  there  were  two  plaintiffs.  Crowell  v.  Bills,  24 
Misc.  411;  53  Supp.  647;  McDougall  v.  Gray,  15  Civ.  Pro. 
Rep.  227.  Whether  a  plaintiff  who  sues  as  executor  shall 
be  required  to  give  seciurity  for  costs  rests  in  the  discretion 
of  the  court  (Code  Civ.  Pro.,  §  3271;  Clarendon  v.  AfiHi- 
ken  Bros.,  116  App.  Div.  930;  101  Supp.  1105;  Pelkey  v. 
Town  of  Saranac,  67  App.  Div.  337;  73  Siipp.  493;  Fes- 
senden  v.  Blanchard,  48  Hun,  350;  1  Supp.  105),  and  this 
appUes  to  a  non-resident  executor.  Pelkey  v.  Town  of 
Saranac;  Fessenden  v.  Blanchard,  supra.  The  plaintiff 
here  is  an  ancillary  executor  by  virtue  of  letters  granted 
in  this  State,  and  presumably  has  given  a  bond.  Code  Civ. 
Pro.,  §  2699.  This  establishes  his  status  in  this  State. 
Since  the  granting  of  an  order  of  this  nature,  where  the 
plaintiff  sues  as  an  executor,  is  addressed  to  the  discretion 
of  the  court,  the  application  should  be  made  on  notice. 
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McNeil  r.  Merriam,  57  App.  Dhr.  164;  68  Stin>. 
motion  is  grsnted  and  the  order  vmcated,  with 
Settle  form  of  order  on  notice. 


Mast  J.  Matne,  Respondent,  v.  Nassau  Elbchuc  Raii/- 

BOAD  CoMPANT  et  sl.,  Appellants  ^ 

(210  N.  Y.  607;  aTg  without  ofMiiioa  151  App.  Div.  75;  136  Supp.  375) 

KailswuU;  d«nuiges  to  almttiiig  owner  himng  fee  in  street;  epen- 

tion  of  sorbice  nilwsj 

Appeal  from  a  judgment  of  the  Appellate  Divisim  of 
the  Supreme  Court  in  the  Second  Judicial  DqMUtment, 
entered  June  3,  1912,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  restrain  the  maintenance  of 
a  street  railway  in  front  of  plaintiff's  premises,  d^  being 
the  owner  of  the  fee  in  the  street,  and  for  damages. 

Edward  W.  Hatch,  Charles  L.  Woody  and  George  />. 
Youmans,  for  appellants. 

Charles  H.  Strong ,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Willabd  Babtlett,  Ch.  J.;  Hiscock,  Chase, 
CuDDEBACK,  HooAN,  MiLLEB  and  Cabdozo,  JJ. 

^  For  complaint  from  this  oase,  see  post,  page  315. 
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Form  No.  46 

Com^lAint;  Railroads;  Damages  to  Abutting  Owner  Having  Fee  in 

Street;  Operation  of  Surface  Railway  ' 

Supreme  Court,  Kings  County. 

Mary  J.  Mayne, 

Plainti£F^ 
against 
Nassau  Electric  Railroad  Company 
and  Brooklyn  Heights  Railroad 
Company, 

Defendant. 

The  plaintiff  above  named,  by  Truax  &  Watson,  her 
attorneys,  for  her  complaint  in  the  above  entitled  action, 
respectfully  shows  to  this  court  and  alleges : 

I.  That  the  defendant,  Nassau  Electric  Railroad  Com- 
pany, is  a  domestic  corporation,  duly  organized  under  the 
laws  of  the  State  of  New  York,  for  the  purpose,  among 
other  things,  of  constructing,  operating  and  maintaining 
a  street  surface  electric  railroad  on  Union  street,  from 
Hamilton  avenue  to  Ninth  avenue,  all  said  streets  and 
avenues  being  in  the  Borough  of  Brooklyn,  Coimty  of 
Kings,  State  of  New  York,  and  in  front  of  plaintiff's 
premises  hereinafter  described;  and  the  defendant,  Brook- 
lyn Heights  Railroad  Company,  is  a  domestic  corporation 
duly  organized  under  the  laws  of  the  State  of  New  York, 
for  the  purpose  of  constructing  a  railroad  in  Montague 
street.  Borough  of  Brooklyn,  and  claims  by  virtue  of  some 
lease  or  agreement  with  the  Nassau  Electric  Railroad  Com- 
pany to  be  now  possessed  of  the  right  of  franchise  claimed 


^  From  Mayne  v.  N(mau  Electric  R,  Co.,  210  N.  Y.  607,  aff'g  151 
App.  Div.  75;  136  Supp.  375.    See  anto,  page  314. 
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t:j*r»?'.'j:i  ♦-r*-'-./<i  av-.:*Ir-g  c^cj  Vzlyii  ? 
frf  Br^yyk'-.T*-  O^iT.^v  'lif  KiLjE.  C;:v  arid  Stale  <rf  N 
York.  aj.d  kijo^Ti  ar  Xo.  S75  Uric©  street,  aivi  bouDded 
laA  'i'l^rrJA^i  a^  follows: 

Yi^iAAz.%  at  a  p^  :r.t  on  the  Dorihcrfy  skie  <rf  Unkm 
i^r<^  a^  midf-n^  distant  two  b-judred  aod  twelve  feet 
«Uit^T^Iv  fr'/fxi  the  corner  formed  bv  the  mtersection  <rf  the 
Uf/rAiffrW  h'Af^  of  Union  street  with  the  easterly  skie  of 
?yr/*frj*h  av*T^j'je,  and  running  thence  n^Mnheriy  on  a  line 
parall'rl  with  Seventh  avenue  and  part  of  the  distance 
thro'igti  a  party  wall  ninety-five  feet :  tbenoe  easterly  cm  a 
line  parall^;!  with  Union  street  twentj'-one  feet;  thenee 
i^HJtherly  on  a  line  again  parallel  with  Seventh  avenue 
and  i>art  fjf  the  di-tance  throu^  a  party  ^'^11  ninety-five 
feet  Ut  Union  street  aforesaid,  and  thence  westeriy  alcMig 
Unir/n  Ktre^ft  twenty-one  feet  to  the  point  or  place  <rf  be- 
ipnning.  Trigether  with  all  the  ri^t,  title  and  interest 
of  the  party  of  the  first  part  of ,  in  and  to  the  land  lying  in 
the  Ktrc5f;t  in  front  of  the  above  described  premises  to  the 
center  line  there^jf. 

II L  That  Kaid  Union  street  is  a  public  hi^way,  and 
tliat  the  expense  of  opening  and  constructing  the  same 
wai^  cast  upon  the  real  proi)erty  abutting  thereon  and 
paid  thereby,  and  said  street  was  never  taken  except  for 
the  ordinary  ancient  purpose  of  a  public  highway,  and 
that  the  city  did  not  take  the  fee  in  said  street.  That  said 
plaintiff  is  the  owner  of  an  easement  of  free  and  imob- 
Ktruct^d  light,  air  and  access  in  the  said  Union  street,  and 
to  and  from,  over  and  upon  her  said  real  property,  the 
same  being  appurtenant  to  said  property,  and  is  also  the 
owner  of  the  fee  in  the  land  of  said  street  in  front  of  her 
premises  to  the  middle  line  thereof. 
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That  upon  the  said  premises  there  is  now  and  has  been 
since  plaintiff's  seizing  and  possession  of  the  same,  a  large 
and  valuable  brownstone  building  used  exclusively  for 
dwelling  purposes. 

IV.  That  the  said  defendants  have  without  authority 
of  law  constructed  and  are  maintaining  and  operating  sev- 
eral separate  and  distinct  lines  of  surface  electric  railroad 
cars  m  said  Union  street,  running  along  the  center  of  said 
street,  and  partly  upon  the  land  in  said  street  owned  by 
this  plaintiff,  and  p^t  said  plaintiff's  premises,  and  a^ 
operating  the  same  by  an  overhead  trolley  wire  system, 
with  numerous  unsightly  poles  and  wires  encumbering  the 
street. 

V.  That  the  defendants  have  taken  no  proceedings  to 
acquire  the  title  of  the  plaintiff  to  any  part  of  the  prem- 
ises nor  to  assess  her  damages,  and  have  constructed  and 
are  maintaming  and  operating  their  said  raih-oad  along, 
in  and  upon  said  tJnion  street,  without  first  having  ob- 
tained plaintiff's  consent  thereto,  and  without  having 
taken  any  proceedings  to  acquire  title  to  plaintiff's  prem- 
ises, and  without  in  any  manner  compensating  the  plain- 
tiff. 

VI.  That  by  reason  of  the  said  acts  of  defendants, 
plaintiff's  said  premises  have  been  trespassed  upon  and 
have  been  deprived  of  light,  air  and  access,  privacy, 
stability,  quiet  and  other  rights  and  easements  appur- 
tenant to  the  said  premises  aforesaid.  That  a  part  of 
plaintiff's  said  property  located  in  said  street  has  been 
appropriated  by  said  defendants  to  their  own  use,  with- 
out compensation  to  this  plaintiff. 

VII.  That  defendants  intend  to  continue  the  operation 
and  maintenance  of  said  railroad  and  said  acts  of  defend- 
ants will  to  a  still  greater  degree  deprive  said  plaintiff  of 
light,  air,  access,  privacy,  stability  and  quiet,  and  the 
rights  and  easements  appurtenant  thereto  as  aforesaid 
will  be  still  further  appropriated  by  defendants,  and  still 
greater  and  consequential  and  additional  damages  wUl  be 
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inflicted  upon  said  premises  and  the  injuries  hereinbefore 
described  will  be  greatly  increased  and  intaisified  by  the 
continued  operation  of  said  railroad* 

That  the  said  Union  street  in  the  vicinity  of  and  about 
plaintiff's  property,  prior  to  the  laying  of  said  railroad 
tracks,  and  the  appurtenances  thereto,  by  the  defendants, 
was  a  street  given  exclusively  to  high  class  residential  pur- 
poses, and  of  great  and  peculiar  desirability  therefor,  and 
as  such  street  was  of  a  high  class,  and  by  reason  of  the 
acts  of  the  defendants  herein  complained  of,  the  rental 
value  or  the  value  for  use  and  occupation  of  plaintiff's 
property  for  such  purpose  has  been  greatly  lessened,  and 
the  fee  value  of  plaintiff's  said  property  has  been  and  will 
continue  to  be  greatly  decreased  and  lessened. 

VIII.  The  plaintiff  further  alleges  that  the  injuries 
complained  of  have  been,  are,  and  will  be  constant  and 
continuous,  and  are  permanent  in  their  nature;  that  they 
continually  recur  in  the  operation  of  the  said  road  as 
aforesaid;  that  the  passage  of  each  of  said  cars  constitutes 
a  separate  and  distinct  trespass  upon  and  injury  to  plain- 
tiff's said  premises,  and  said  easements  appurtenant 
thereto,  and  that  thereby  plaintiff  would  be  authorized  to 
institute  many  actions  to  recover  her  loss  and  damages 
aforesaid,  and  to  obviate  the  need  of  such  a  multipUcity 
of  suits,  and  for  the  plaintiff's  adequate  rehef  for  the  fu- 
ture, and  compensation  for  the  injuries  already  suffered, 
the  equitable  interference  of  this  court  is  necessary. 

Wherefore  plaintiff  demands  judgment. 

First:  For  an  injunction  perpetually  enjoining  and  re- 
straining the  defendants  and  each  of  them  from  fiuiiher 
maintaining  and  operating  the  above-described  electric 
railroad  in  front  of  plaintiff's  premises,  and  compelling 
them  to  remove  the  same. 

Second:  As  incidental  to  the  foregoing  relief,  a  judg- 
ment for  the  past  damages  sustained  by  plaintiff  by  and 
through  the  trespass  committed  by  the  defendants  upon 
plaintiff's  property  as  above  stated. 
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Third:  For  such  other  and  further  relief  as  may  be 
just,  with  the  costs  and  disbursements  of  this  action. 

Truax  &  Watson, 
Attorneys  for  plaintiff, 
141  Broadway, 
Borough  of  Manhattan, 
New  York  City. 
[Verification.] 


Sarah  Brooks,  Respondent,  v.  The  City  op  Rochester, 

Appellant  ^ 

(207  N.  Y.  742;  aff'g  without  opinion  147  App.  Div.  917;  131  Supp. 

1106) 

Negligence;  municipal  corporation;  sewer  vent  pipe  projecting  from 

sidewalk 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 
entered  November  18, 1911,  aflSrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negUgence  of  defendant. 

W.  W.  Webby  Corporation  Counsel  {John  M.  StvJl  of 

counsel),  for  appellant. 

« 

P.  Chamberlain^  for  respondent. 

Judgment  affirmed,  with  costs,  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Willard  Bartlett, 
Chase,  Cuddeback,  Hogan  and  Miller,  JJ. 

^  For  complaint  from  this  case,  see  post,  page  320.  For  charge  of 
trial  judge,  see  post,  page  324. 
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Fonn  No.  40 

Complaint;  Negligence;  Municipal  Corporation;  Sewer  Vent  Pipe 

Projecting  from  Sidewalk  ^ 

Supreme  Court,  County  of  Monroe, 

Sarah  Brooks, 

Plaintiff, 
against 
The  City  of  Rochester, 

Defendant. 

The  plaintiff  above  named  for  her  complaint  and  cause 
of  action  herein,  alleges  and  shows  to  the  court  as  follows: 

First:  That  the  defendant  is  a  municipal  corporation 
duly  organized  imder  and  in  piu*suance  of  the  laws  of  the 
State  of  New  York,  under  the  name  of  the  City  of  Roches- 
ter, and  is  located  in  the  Coimty  of  Monroe,  and  State  of 
New  York. 

That  among  other  things  it  is,  by  the  laws  under  which 
it  is  organized  and  created,  made  the  duty  of  said  City  of 
Rochester  to  maintain  and  keep  the  streets  within  its  cor- 
porate limits  in  good  order  and  repair,  and  to  maintain 
and  keep  the  sidewalks  of  the  said  streets  in  a  reasonably 
safe  condition  so  that  pedestrians  and  people  having  oc- 
casion to  use  the  same  may  do  so  safely  and  without  dan- 
ger of  receiving  injury,  and  that  said  City  of  Rochester, 
duly  accepted  the  duty  imposed  upon  it  by  law,  and  under- 
took the  performance  thereof  prior  to  the  year  1899,  and 
has  been  such  municipal  corporation  for  many  years  past, 
duly  organized  and  incorporated  as  aforesaid. 

Second:  That  there  is  a  certain  street  in  said  City  of 


^  From  Brooks  v.  City  of  Rochester,  207  N.  Y.  742;  aff'g  without 
opinion  147  App.  Div.  917;  131  Supp.  1106.  See  arUe,  page  319.  For 
charge  of  trial  judge,  see  post,  page  324. 
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Rochester  known  as  North  Avenue,  extendmg  from  Main 
Street  East  in  a  northerly  direction  for  a  distance  of  a 
mile  or  more  to  the  northern  limits  of  said  City,  and  that 
for  many  years  last  past  there  was  constructed  on  the 
west  side  of  said  North  Avenue  imder  the  direction  and 
supervision  and  consent  of  the  said  City  of  Rochester,  a 
certain  sidewalk  from  said  Main  Street  East  extending  for 
a  long  distance  on  said  west  side  of  North  Avenue,  and  in 
front  of  and  beyond  a  block  situate  on  said  west  side  of 
North  Avenue,  being  nmnber  175  North  Avenue,  which 
said  sidewalk  said  defendant  had  maintained,  as  plaintiff 
is  informed  and  believes  for  many  years  prior  to  the  30th 
day  of  April,  1909,  and  which  existed  and  was  maintained 
and  supervised  by  said  City  of  Rochester  on  the  said  30th 
day  of  April,  1909,  and  which  said  sidewalk  was  subject 
and  xmder  the  control  at  all  times  of  said  defendant,  and 
which  said  defendant  was  bound  to  keep  in  general  repair 
and  in  such  condition  to  prevent  injury  thereupon  of  per- 
sons passing  thereupon,  and  upon  which  sidewalk  there  is 
now  much  travel  by  citizens  and  others  traveling  on  foot 
at  all  times  herein  mentioned,  so  much  so  that  the  duty  of 
said  defendant  as  to  said  sidewalk  was  and  became  at  the 
time  hereinafter  mentioned  a  matter  of  public  and  general 
concern. 

Third:  The  plaintiff  further  alleges  that  on  the  30th 
day  of  April,  1909,  there  existed,  and  for  a  long  time  prior 
thereto,  at  least  one  year,  there  existed  a  cement  sidewalk 
in  front  of  said  block  number  175  North  Avenue;  and  the 
defendant  had  allowed  to  be  placed  in  said  sidewalk,  and 
projecting  from  under  the  same  through  said  sidewalk 
and  extending  upwards  of  a  distance  of  about  ten  inches, 
an  iron  pipe;  and  the  said  defendant  had  negligently  and 
carelessly  allowed  the  said  iron  pipe  to  extend  within  said 
sidewalk  and  to  remain  in  a  secure  position  therein,  and 
to  extend  above  the  same  for  a  distance  of  about  ten 
inches,  for  a  period  of  more  than  six  months  prior  to  the 
30th  day  of  April,  1909,  and  on  said  day  which  said  iron 
21 
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pipe  was  at  all  the  times  herein  mentioned  an  imlawful 
and  dangerous  obstruction  to  said  sidewalk,  and  that  said 
iron  pipe  aforesaid  was  located  about  eighteen  inches  west 
of  the  curb  on  the  west  side  of  said  North  Avenue,  and 
was  a  menace  to  the  pubhc,  and  was  allowed  to  remain 
there  as  aforesaid  negligently  and  carelessly  by  the  said 
City  of  Rochester,  and  rendered  said  sidewalk  unfit,  unsafe 
and  dangerous  at  all  times  herein  mentioned  for  the  use  of 
the  traveling  public  and  was  an  obstruction  and  a  nui- 
sance. 

Fourth:  And  the  plaintiff  further  alleges  that  on  the 
30th  day  of  April,  1909,  the  plaintiff  had  occasion  to  be 
upon  and  use  said  sidewalk,  and  was  lawfully  walking  upon 
the  same,  when  without  any  fault  or  negligence  or  care- 
lessness upon  her  part,  she  struck  one  of  her  feet  against 
said  iron  pipe,  and  was  thrown  violently  and  with  great 
force  to  said  cement  sidewalk  by  reason  of  her  striking  her 
said  foot  and  stubbing  her  toe  upon  said  projection  of  said 
iron  pipe  and  by  reason  of  her  being  thrown  to  said  side- 
walk as  aforesaid  her  left  arm  was  broken  in  two  places 
near  the  wrist,  and  her  arms  and  legs  were  lacerated  and 
her  body  was  bruised  and  lacerated,  and  she  suffered  a 
very  severe  nervous  shock,  and  she  was  very  severely  and 
permanently  injured  about  her  head,  arms,  legs  and  body, 
and  suffered  very  great  and  permanent  pain,  and  was 
thereby  made  and  became  sick,  sore,  lame,  bruised, 
lacerated  and  disabled,  and  thereby  prevented  from  at- 
tending to  her  usual  vocation  and  was  prevented  from 
working  and  earning  money  with  which  to  support  and 
maintain  herself,  and  was  compelled  to  pay  out  large  smns 
of  money  for  medical  and  other  aid,  care  and  nursing,  and 
she  still  continues  to  suffer  very  great  pain,  distress  and 
disability  by  reason  of  said  injuries,  and  will  continue  as 
she  is  informed  and  believes  to  be  disabled  and  prevented 
from  working  and  earning  money  and  will  still  continue 
to  be  compelled  to  pay  out  money  for  medicines  and  other 
care  and  nursing,  and  is  informed  and  believes  that  she 
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will  never  recover  from  said  injuries,  all  on  account  of  the 
negligence  and  carelessness  of  the  defendant  as  aforesaid, 
and  through  no  fault  or  negligence  on  the  part  of  the 
plaintiff.  That  one  year  has  not  elapsed  since  the  plaintiff 
received  the  injury  as  hereinbefore  mentioned. 

That  subsequent  to  said  injuries  so  sustained  to  plain- 
tiff and  on  the  29th  day  of  May,  1909,  a  written  verified 
statement  of  the  nature  of  the  claim  and  of  the  time  and 
place  at  which  said  injuries  were  received,  and  within 
thirty  days  after  said  injuries  were  so  sustained  by  the 
plaintiff,  was  served  upon  William  W.  Webb,  Esquire, 
then  Corporation  Coxmsel  of  the  said  City  of  Rochester, 
and  upon  the  Common  Coimcil  of  said  City  of  Rochester, 
and  that  more  than  three  months  have  expired  since 
said  claim  was  so  presented,  and  that  said  claim  was 
duly  filed  in  the  office  of  the  Clerk  of  said  City,  and  that 
also  at  the  same  time  plaintiff  served  a  notice  of  intent 
to  commence  an  action  against  the  City  of  Rochester 
to  recover  the  sum  of  five  thousand  dollars  for  damages 
sustained  by  her  as  above  set  forth,  upon  said  Corpora- 
tion Coxmsel  and  said  Common  Council  of  the  City  of 
Rochester. 

That  by  reason  of  the  facts  as  aforesaid  this  plaintiff 
has  suffered  damages  in  the  simi  of  five  thousand  dollars 
($5,000). 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  simi  of  five  thousand  dollars  ($5,000) 
damages,  besides  the  costs  and  disbursements  of  this 
action. 

Chamberlain  &  Page, 
Attorneys  for  the  plaintiff, 
317  EUwanger  &  Barry  Building, 

Rochester,  N.  Y. 

[Venfi(xUi(m.] 
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Form  No.  47 

Charge;  Negligence;  Municipal  Corporation;  Sewer  Vent 

Projecting  from  Sidewalk  > 

Gentlemen  of  the  Jury:  The  plaintiflf  seeks  to  re- 
cover from  the  City  of  Rochester  damages  which  she 
alleges  she  suffered  from  a  fall  upon  a  sidewalk  in  this 
city,  because  of  an  obstruction  which  was  negligently 
there  allowed  to  exist  by  the  city. 

You  have  heard  the  story  of  the  conditions  which  there 
prevailed,  of  the  sidewalk  and  the  sewer  vent  pipe  which 
projected  from  the  walk  some  distance  above  the  level 
of  the  walk  and  some  two  feet  inside  of  the  curb.  You 
are  to  say,  imder  all  the  circmnstances,  whether  the  per- 
mitting of  that  obstruction  to  remain  there  was  a  neghgent 
act  upon  the  part  of  the  city. 

The  City  of  Rochester  is  not  an  insurance  company. 
It  does  not  guarantee  the  absolute  safety,  xmder  all  cir- 
cumstances, of  those  who  may  have  from  time  to  time 
occasion  to  use  its  streets  and  sidewalks,  nevertheless, 
from  knowledge  of  the  general  conditions  of  the  walk 
and  the  general  use  of  the  walk,  it  is  bound  to  use  rea- 
sonable care  and  prudence  to  see  that  the  walks  are  rea- 
sonably safe  for  the  use  of  those  who  may  have  occasion 
to  pass  over  them.  So  that,  the  first  question  for  you 
to  determine  is  whether  or  not  the  claim  of  the  plaintiff 
that  permitting  that  pipe  to  stand  as  it  did  was  a  negUgent 
act  and  a  dangerous  obstruction  in  the  sidewalk,  either 
caused  or  permitted  by  the  negligence  of  the  city. 

The  plaintiff  is  bound  to  establish  the  negUgence  of 
the  city  by  a  fair  preponderance  of  the  evidence.  She 
is  bound  also  to  establish,  in  an  action  of  this  character, 

1  From  Brooks  v.  City  of  Rochester,  207  N.  Y.  742;  afiF'g  without 
opinion  147  App.  Div.  917;  131  Supp.  1106.  See  anUy  page  319.  For 
complaint  from  this  case,  see  ante,  page  320. 
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by  an  equally  fair  preponderance  of  the  evidence  that 
she  herself  was  guilty  of  no  negligence  which  contributed 
to  her  own  injury.  It  is  a  fair  proposition  that  while 
the  city,  or  a  municipal  corporation,  should  respond  in 
damages  to  one  whom  it  injures  by  its  neglect,  either  of 
commission  or  omission,  yet  it  should  not  respond  in 
damages  to  one  who  is  injured  just  as  much  through  their 
own  fault  as  they  are  through  the  fault  of  the  city.  The 
same  degree  of  care  and  prudence  is  required  of  a  person 
using  a  sidewalk  as  is  required  of  the  city  to  mamtain 
and  operate  the  sidewalk,  and  that  is  the  care  and  pru- 
dence which  an  ordinarily  reasonable  person  uses  under 
all  the  circumstances.  A  person  has  an  absolute  right 
to  use  the  walks  of  the  city  in  and  about  their  own  affairs. 
They  have  a  right  to  assume  that  the  sidewalks  are 
reasonably  safe  and  proper  for  their  use,  and  they  have 
a  right  to  assume  that  the  sidewalks  are  reasonably  safe 
for  their  passage  to  and  fro.  It  is  not  necessary  that  a 
man  shall  go  along  the  street,  stopping  and  hesitating 
aud  casting  his  eyes  here  and  there,  to  guard  himself 
against  dangerous  obstructions  in  the  walk.  He  has  an 
absolute  right  to  assume  that  the  walk  is  reasonably 
safe,  not  absolutely  safe,  but  reasonably  safe,  for  that 
pmpose.  He  has  a  right  to  rely  upon  the  fact  that  the 
city  upon  its  part  has  performed  its  duty  to  so  keep  them. 
He  has  a  right  to  use  a  walk,  even  though  he  knows  it  is 
dangerous.  Although  you  or  I  may  have  full  knowledge 
that  a  certain  piece  of  sidewalk  is  dangerous  for  passage, 
we  still  have  the  right  to  use  it,  and  the  mere  fact  that 
we  use  it  is  not  negligence.  But  if  we  know  of  the  danger, 
then  we  are  bound  to  use  the  increased  care  and  caution 
that  its  dangerous  condition  would  require  of  any  pru- 
dent person. 

So  that,  as  this  case  stands,  if  you  shall  find  that  the 
permitting  of  the  sidewalk  to  exist  in  this  condition  was 
a  negligent  act  upon  the  part  of  the  city,  and  that  the 
obstruction  was  negligently  permitted  there  to  stand. 
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and  caused  the  injury  to  this  plaintiff,  and  if  you  shall 
find  from  this  evidence,  as  you  undoubtedly  will,  that 
she  did  herself  have  full  knowledge  of  the  existence  of 
that  obstruction  at  that  place,  then  you  are  to  say  whether, 
under  all  the  circumstances,  she  used  the  care  and  cau- 
tion which  an  ordinarily  prudent  person  would  use.  In 
reaching  your  conclusion  upon  that  subject  you  are 
entitled  to  use,  and  should  exercise  good  sense.  The 
law  recognizes  that  there  are  times,  under  conditions 
which  prevail  temporarily,  when  people  lose  sight  of 
things  which  ordinarily  they  would  see,  and  which  they 
know  about,  and  the  law  says  that  there  are  times  of 
that  character  when  the  mere  or  momentary  lapse  of 
memory  is  not  in  and  of  itself  negligence;  but  whether  it 
is  negUgence,  or  whether  it  is  not  negUgence,  depends 
upon  the  fact  of  each  individual  case,  and  the  circum- 
stances which  surround  it.  It  is  for  you  to  say,  in  the 
exercise  of  your  good  judgment,  whether  the  plaintiff, 
imder  the  circumstances  which  have  been  narrated,  ex- 
ercised the  prudence  and  care  which  is  to  be  expected 
of  any  reasonably  prudent  person.  If  she  did,  she  is  not 
guilty  of  contributory  negligence.  If  you  shall  find  that 
to  be  so  and  find  that  the  city  was  negligent,  then  she 
can  recover.  If  you  find,  however,  that  the  city  was  not 
negligent,  or  if  you  shall  find  that  she  picked  up  the  dust- 
pan and  rushed  out  and  emptied  it  and  whirled  around 
and  rushed  back  in,  without  any  reference  to  where  she 
was  going  or  what  she  was  doing,  or  without  paying  any 
attention  to  the  obstruction  which  she  knew  was  there, 
if  you  find  that  was  so,  you  may  say,  in  your  good  judg- 
ment, that  she  did  not  use  the  care  and  prudence  which 
was  demanded  of  her;  and  if  you  shall  find  that  she  did 
not  use  such  care  and  prudence,  that  is  the  end  of  this 
case,  and  your  verdict  must  be  for  the  defendant.  If 
you  find  for  the  defendant,  either  upon  the  question  of 
negligence,  or  the  question  of  plaintiff's  contributory 
negligence,  your  verdict  must  be  one  of  no  cause  of  action. 
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If  you  are  satisfied  by  a  fair  preponderance  of  evidence 
that  the  city  was  negligent,  and  that  the  plaintiff  was 
not  guilty  of  contributory  negligence  within  the  rule 
which  I  have  given  you,  then  your  verdict  will  be  for 
the  plaintiff,  and  if  you  reach  that  conclusion  then  the 
only  question  left  is  that  of  damages.  No  question  of 
punishment  enters  in  here.  No  question  of  punitive 
damages  is  in  this  case.  No  question  of  sympathy  must 
be  permitted  to  enter  into  your  consideration  of  the 
question  of  damages.  It  is  purely  a  matter  of  business. 
She  is  simply  entitled  to  such  damages  as  she  has  suffered, 
no  more  and  no  less.  Of  course,  under  the  circumstances, 
damages  of  this  character  cannot  be  fixed  with  mathe- 
matical precision.  You  cannot  sit  down  and  with  a 
pencil  and  paper  figure  out  to  a  penny,  in  the  same  manner 
that  you  would  compute  interest,  just  the  amount  of 
damage  which  this  woman  has  suffered;  nevertheless, 
you  are  not  permitted  to  speculate;  but  within  the  sug- 
gestions which  I  shall  make  to  you,  you  are  to  give  her 
such  smn  of  money  as  shall  be  fair,  full,  and  adequate 
compensation,  and  no  more.  In  fixing  that  sum  you  are 
to  take  into  consideration  her  age,  her  earning  capacity 
at  the  time  of  her  injury,  her  loss  of  earning  capacity, 
if  anything,  the  pain  and  suffering  which  she  has  endured, 
the  pain  and  suffering  which  she  is  yet  to  endure,  if  you 
shall  find  that  it  still  continues.  With  regard  to  her 
earning  capacity,  what  she  will  probably  earn  hereafter, 
her  age  is  a  very  potent  factor,  because  the  prospective 
earnings  and  prospective  sufferings  of  a  boy  of  twenty, 
for  instance,  in  all  likelihood,  would  continue  through  a 
greater  series  of  years,  than  a  woman  of  sixty-four  or 
sixty-five.  She  is  also  entitled  to  recover,  if  she  is  en- 
titled to  recover  anything,  for  the  expense  which  she  has 
been  put  to.  Her  doctor's  bill  was  fixed  by  the  physician, 
I  think,  at  the  sum  of  $50.00.  In  addition  to  these  items, 
she  is  entitled  to  such  siun  of  money  as  shall  be  fair  com- 
pensation for  the  injuries  to  her  body.     Every  person 
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is  entitled  to  go  through  this  world  from  their  birth  to 
their  death  with  their  body  unblemished;  just  as  it  was 
given  them  by  Almighty  God,  and  if  any  person  shall  by 
negligence  or  intentionally  interfere  with  that  perfection 
of  body  which  we  all  hope  to  keep,  that  person  must  pay 
for  such  injury.  So  that,  if  you  shall  find  the  plaintiff 
entitled  to  anything,  you  will  give  her  such  sum  as  in 
your  own  good  sense  as  reasonably  prudent  men,  seems 
to  be  full,  fair  and  adequate  compensation.  But,  if  you 
are  not  satisfied  from  this  evidence,  that  the  city  was 
negligent,  and  that  she  was  not  guilty  of  contributory 
negUgence,  she  can  recover  nothing,  and  your  verdict 
must  be  accordingly. 

Mr.  Stull:  I  except  to  that  portion  of  the  charge  in 
which  you  laid  down  the  rule  as  applicable  to  the  facts 
in  this  case,  that  a  temporary  lapse  of  memory  is  not 
negUgence. 

The  Court :  I  did  not  so  lay  down  the  law.  I  intended 
to  say  to  the  jury  that  the  law  takes  into  consideration 
and  permits  you  to  take  into  consideration  all  of  the  things 
which  human  experience  teaches  us  govern  human  ac- 
tions, including  temporary  absence  of  memory,  audi 
permits  you  to  say,  under  all  the  circumstances,  whether 
or  not  it  was  negligence.  That  is  what  I  intended  to  say, 
and  you  may  have  an  exception  to  that.  If  I  said  other 
than  that  in  that  connection,  I  will  withdraw  it.  I  did 
not  mtend  to  state  otherwise. 

Mr.  Stull:  I  do  not  know  that  I  want  to  take  any 
exception  to  that.  I  ask  you  to  charge  the  jury  that 
temporary  lapse  of  memory  cannot  be  excused  in  any 
case  where  the  dangerous  condition  is  well  known  to  the 
person,  and  where  ordinary  caution  would  demand  their 
attention. 

The  Court:  I  so  charge. 

The  Jury  rendered  a  verdict  for  the  plaintiff  for  the 
sum  of  $2,050. 

Mr.  Stull:  I  move  to  set  aside  the  verdict  upon  the 


Harris  v.  Young  Men's  Christian  Assn.     329 

Opinion  of  the  Court 

ground  that  it  is  contrary  to  the  evidence  and  contrary 
to  law. 
Denied.    Exception. 


Henry  W.  Harris,  Plaintiff,  v.  Young  Men's  Christian 
Association  op  the  City  of  New  York,  Defendant. 

(City  Court  of  the  City  of  N.  Y.,  Special  Term,  April  4,  1912) 

Motion  for  judgment  on  the  pleadings  after  demurrer  for  misjoinder 

of  causes  of  action;  notice  of  motion 

1.  Where  the  defendant  has  demurred  to  the  complaint,  on 
the  groimd  of  misjoinder  of  causes  of  action,  and  the  de- 
fendant moves  for  judgment  on  the  pleadings  and  "for  such 
other  and  further  relief  as  .  .  .  may  seem  just  and  proper" 
the  court  may  consider  it  as  the  argument  of  a  demurrer 
as  a  contested  motion,  imder  §  976  of  the  Code  of  Civil  Pro- 
cedure, under  the  authority  contained  in  Code  Civ.  Pro., 
§768. 

Motion   by   the   defendant   Young   Men's   Christian 
Association  for  judgment  on  the  pleadings. 
Granted. 

Gordon  Ireland,  for  the  plaintiff. 

Harris  &  Towne,  for  the  defendant. 

Sbiith,  J. : 

The  plaintiff,  in  his  amended  complaint,  alleges  two 
causes  of  action  against  the  defendants  herein  arising 
out  of  its  alleged  wrongful  acts  and  neglect.  In  the  first 
cause  of  action  he  seeks  to  hold  all  the  defendants  liable, 
while  in  the  second  cause  of  action  he  asks  for  judgment 
against  the  defendant  Young  Men's  Christian  Associa- 
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tion  alone.  To  this  amended  complaint  the  defendant 
Hennebique  Construction  Co.  demurred,  upon  the  ground 
that  there  is  a  misjoinder  of  causes  of  action,  and  now 
brings  the  issue  before  the  court  by  notice  of  motion 
asking  for  judgment  on  the  pleadings,  and  ''for  such 
other  and  further  relief  as  .  .  .  may  seem  just  and 
proper.''  That  the  demiurer  is  well  taken  is  beyond 
question  {Nichols  v.  DreWf  94  N.  Y.  22-26;  Green  v. 
Dunlopy  136  App.  Div.  116;  120  Supp.  583),  nor  has 
the  contrary  been  contended  for  by  the  plaintiff.  The 
plaintiff,  however,  argues  that,  while  a  demurrer  may  be 
brought  on  as  a  contested  motion  under  §  976  of  the 
Code  of  Civil  Procedure,  yet  it  cannot  be  brought  on 
by  notice  of  motion  for  judgment  on  the  pleadings  under 
§  547  of  the  Code  of  Civil  Procedure,  because  the  causes 
of  action,  although  improperly  imited,  set  forth  separate, 
independent,  complete  causes  of  action.  In  opposition 
to  this  contention,  the  defendant  cites  the  case  of  National 
Park  Bank  v.  Billings  (144  App.  Div.  536;  129  Supp.  846). 
The  court  has  examined  this  case  but  finds  that  it  does 
not  apply.  In  that  case  the  Appellate  Division  estab- 
Ushed  the  rule  which  was  approved  by  the  Court  of  Ap- 
peals (96  N.  E.  1122;  203  N.  Y.  556)  that,  where  a 
demurrer  has  been  interposed  which  challenges  the 
sufficiency  of  the  complaint,  the  demurrant  may  bring 
the  demurrer  on  for  argument  by  notice  of  motion  under 
§  547  of  the  Code  of  Civil  Procedure.  Such  is  not  the 
fact  here.  And  since  the  defendant,  in  its  notice  of 
motion,  asks  "for  such  other  and  further  relief  as  may 
be  just  and  proper"  the  court  will  pass  upon  this  motion 
as  if  broujght  on  imder  §  976  of  the  Code  of  Civil  Proce- 
dure. This  the  court  may  do  under  §  768  of  the  Code 
of  Civil  Procedure,  even  though  the  moving  party  asks 
for  inconsistent  relief  (vide  Jones  v.  Fidelity  &  Casualiy 
Co.,  N.  Y.  Law  Journal,  City  Ct.,  Sp.  T.  decisions,  April  4, 
1912).  Upon  the  authorities  above  cited  this  motion 
is  granted,  with  $10  costs,  with  leave,  however,  to  the 
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plaintiff  to  sever  his  causes  of  action  and  to  serve  his 
amended  complaint  within  five  days  upon  payment  of 
such  costs  {Myers  v.  Lederer,  117  App.  Div.  27;  101  Supp. 
1088).    Settle  order  on  two  days'  notice. 


Isaac    GoodmaN;    Respondent,    v.    Joseph   Schwab, 

Appellant  ^ 

(208  N.  Y.  539;  aflf'g  without  opinion  144  App.  Div.  932;  129  Supp. 

1124) 

Fraud;  sale  of  real  estate;  rescission  of  contract  of  sale  on  the 
ground  of  fraud;  false  statements  as  to  amount  of  rents  and 
length  of  time  to  run  of  existing  mortgages 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judical  Department, 
entered  June  1,  1911,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  rescind  a  contract  for  the 
sale  of  real  property  on  the  ground  of  fraud. 

Charles  Goldssier,  for  appellant. 

Jacob  L  Berman  and  Isidor  Cohn  for  respondent. 

Judgment  aflSrmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.;  Gray,  Werner,  Hiscock, 
Collin  and  Cuddeback,  JJ.,  Not  sitting:  Miller,  J. 


^  For  complaint  from  this  case,  see  post,  page  332.    For  judgment, 
see  postf  page  338.   For  Findings,  see  post,  page  339. 
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Fonn  No.  48 

Complaint;  Fraud;  Sale  of  Real  Estate;  Rescission  of  Contract  of 
Sale  on  the  Ground  of  Fraud;  False  Statements  as  to  Amount 
of  Rents  and  Length  of  Time  to  Run  of  ^Tjating  Mortgages  ^ 

Supreme  Court,  County  of  New  York 


Isaac  Goodman, 

Plaintiflf, 
against 
Joseph  S.  Schwab, 

Defendant. 

The  plahxtiff,  complaming  of  the  defendant  by  Isidore 
Cohn,  his  attorney,  respectively  shows  to  the  court  and 
alleges: 

I.  That  heretofore  and  on  or  about  the  3d  day  of 
November,  1905,  the  plaintiff  and  the  defendant  entered 
into  an  agreement,  by  which  the  defendant  agreed  to 
sell  and  convey  and  the  plaintiff  to  purchase  certain  real 
property  with  the  buildings  and  improvements  thereon 
situate  at  the  southeast  comer  of  Second  Avenue  and 
96th  Street,  in  the  Borough  of  Manhattan,  City  of  New 
York,  a  copy  of  which  agreement  is  hereto  annexed  and 
made  a  part  of  this  complaint  marked  "Exhibit  A," 
and  this  plaintiff  paid  to  the  defendant  upon  the  makmg 
of  said  agreement  the  sum  of  one  thousand  dollars  ($1,000) 
the  receipt  of  which  is  therein  acknowledged,  as  reference 
to  said  contract  will  more  fully  show, 

II.  That  to  induce  the  plaintiff  to  enter  into  said 
contract,  the  defendant  falsely  and  fraudulently  stated 
and  represented  to  this  plaintiff,  prior  to  the  making  of 
said  contract,  that  the  said  premises  were  then  rented 


*  From  Goodman  v.  Schwab^  208  N.  Y.  539;  afif'g  without  opinion 
144App.Div.  932;  129  Supp.  1124.  See  an(e,  page  331.  For  judgment 
in  this  case,  see  post,  page  338.    For  findings,  see  po«t,  page  339. 
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at  an  annual  rental  of  forty-four  hundred  dollars  ($4,400), 
which  he  guaranteed  were  paid  unto  him,  and  that  the 
tenant  occupying  the  store  had  on  deposit  with  said  de- 
fendant the  equivalent  in  cash  of  three  months'  rent 
as  secm-ity  for  the  faithful  performance  by  and  on  the 
part  of  said  tenant  of  the  terms  and  provisions  of  his 
lease,  and  had  paid  the  rent  of  said  comer  store  in  ad- 
vance for  the  yearly-quarter  when  the  same,  by  the 
terms  of  said  lease  were  made  payable,  and  the  plaintiff 
relying  on  the  said  guarantee  of  rents  and  the  said  repre- 
sentations of  the  defendant  and  beUeving  the  same  to  be 
true,  was  induced  to  enter  into  and  execute  the  said 
contract,  and  to  pay  to  the  defendant  the  sum  of  one 
thousand  dollars  ($1,000)  on  the  making  thereof,  as 
therein  recited. 

III.  That  at  the  time  the  said  defendant  made  the 
said  guarantee  of  rents  and  representations,  and  at  the 
time  when  he  received  the  said  sum  of  one  thousand 
dollars  ($1,000),  and  at  the  present  time,  the  said  premises 
were  not,  and  are  not,  rented  for  the  sum  of  forty-four 
himdred  dollars  ($4,400)  per  annum,  but  were  rented 
for  a  lesser  sum  of  about  forty-two  hundred  and  seventy 
dollars  ($4,270),  or  less,  per  anniun,  and  at  the  time  of 
making  said  guarantee  and  representations  and  ever 
since,  the  defendant  well  knew  that  the  said  premises 
were  not  rented  for  the  sum  of  f orty-f oiu:  hundred  dol- 
lars ($4,400),  and  the  guarantee  thereof  and  the  state- 
ments and  representations  of  the  defendant  were  and 
are  false  and  untrue;  and  that  said  store  tenant  had  not 
deposited  with  the  defendant  or  anyone  else,  the  equiva- 
lent of  three  months'  rent  in  cash,  or  any  sum  whatsoever, 
nor  had  said  tenant  paid  the  quarter-yearly  installment 
of  rent  theretofore  due,  but  was  in  default  thereof,  and 
such  representations  of  the  defendant  were  false  and 
untrue,  and  so  known  by  him  to  be  so  at  the  time  he  made 
the  same,  and  this  plaintiff  was  deceived  thereby  to  his 
damage. 
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IV.  That  at  the  time  fixed  for  the  closing  of  title 
under  said  contract,  the  defendant  failed  and  refused, 
and  was  unable  to  perform  or  carry  out  the  terms  of  said 
contract  on  his  part,  in  that  as  plaintiff  is  informed  and 
verily  believes  said  premises  were  encumbered  by  other 
leases  and  rights  in  third  parties,  and  were  subject  to 
tenancies  not  mentioned  or  provided  in  said  contract; 
that  the  mortgages  were  not  running  for  the  length  of 
time  represented  by  the  defendant,  but  had  much  less 
time  to  run;  that  the  first  mortgage  on  said  premises 
imposes  on  any  owner  of  said  premises  a  burden  or  obliga^ 
tion  not  contemplated  by  the  parties  hereto  or  specified 
in  said  contract,  to  wit,  that  the  amount  of  any  tax  on 
mortgages  would  become  a  lien  on  said  premises  to  be 
paid  by  such  mortgagor,  or  the  owner  of  said  premises, 
and  if  not  so  paid,  would  subject  them  to  liabilities, 
penalties  and  losses;  that  said  premises  were  subject 
to  an  easement  and  to  the  rights  acquired  by  the  Elevated 
Railway  or  Railroad  Company  for  the  operation  of  a 
railroad  in  front  of  said  premises  on  Second  Avenue; 
that  said  premises  encroached  on  the  street  and  on  the 
avenue,  contrary  to  law,  as  shown  by  a  survey  thereof 
exhibited  by  this  plaintiff  to  the  defendant  at  the  said 
time  set  for  the  closing  of  title  under  said  contract;  that 
the  water  rent  meter  charges  against  said  premises  were 
open  and  impaid  since  Jime,  1905,  and  were  an  open 
hen  against  said  premises;  and  otherwise  there  were 
judgments,  and  outstanding  claintis  against  said  premises 
which  affected  the  marketabihty  of  the  title  thereto, 
and  the  defendant  was  otherwise  unable  to  fulfill  the 
terms  of  said  contract  on  his  part  entered  into. 

V.  That  this  plaintiff  duly  tendered  to  said  defendant 
at  the  time  and  place  stipulated  for  the  closing  of  said 
title,  the  balance  of  the  purchase  price,  in  cash,  and 
also  an  assignment  of  the  bond  and  mortgage  therein 
mentioned  to  be  assigned  and  offered  to  comply  with  the 
terms  of  said  contract  on  his  part  entered  into;  but  the 


Goodman  v.  Schwab  335 

Complaint 

defendant  was  unable  to  perform  his  part  of  said  con- 
tract in  respect  of  the  representations  and  the  matters 
and  facts  aforesaid. 

VI.  That  this  plaintiff  was  necessarily  obhged  to,  and 
actually  did  incur  the  services  and  obligation  theTefor 
of  an  attorney  and  coimsellor  at  law  whom  he  retained  to 
examine  the  title  to  said  premises,  at  the  fair  and  reason- 
able charge,  as  plaintiff  is  informed  and  verily  believes, 
of  three  hundred  dollars  ($300)  for  said  services  and  of 
forty-five  dollars  for  his  disbursements  therein. 

VII.  That  this  plaintiff,  by  reason  of  the  premises, 
became  entitled  to  the  return  of  said  sum  of  one  thousand 
dollars  ($1,000)  paid  down  on  said  contract,  and  the  smn 
of  three  hundred  and  forty-five  dollars  ($345),  his  rea- 
sonable charges  for  coxmsel  fess  in  examining  said  title 
and  expenses,  which  sum  the  plaintiff  duly  demanded  of 
the  defendant  and  he  refused  to  pay  the  same,  or  any 
part  thereof. 

Wherefore  this  plaintiff  demands  judgment  against 
the  defendant  for  the  said  sum  of  one  thousand  three 
hundred  and  forty-five  dollars  ($1,345),  which  sinn  with  in- 
terest thereon  from  the  3d  day  of  November,  1905,  he  de- 
clared a  lien  in  favor  of  this  plaintiff,  as  vendee  in  said 
contract  against  said  premises  above  described,  and  the 
interest  of  the  defendant  therein;  and  that  said  premises 
may  be  sold  imder  the  decree  of  this  court  for  the  pmpose 
of  satisfying  said  lien,  and  the  interest  of  the  defendant 
be  thereafter  forever  barred  and  foreclosed  therein  im- 
less  the  proceeds  of  sale  be  sufficient  to  satisfy  said  lien 
with  interest  and  costs,  and  that  this  plaintiff  have  such 
other  and  further  judgment,  decree  and  relief  in  the- 
premises  as  to  this  court  may  seem  just  and  proper, 
together  with  the  costs  and  disbursements  of  this  action. 

ISIDOR  COHN, 

Attorney  for  plaintiff, 
5  Beekman  Street, 
[Verification.]  New  York  City. 
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EXHIBIT  A 

Agreement,  made  this  third  day  of  November,  1905, 
between  Joseph  S.  Schwab,  of  the  Borough  of  Manhattan, 
City  and  State  of  New  York,  herein  designated  as  the 
party  of  the  first  part,  and  Isaac  Goodman,  hereinafter 
described  as  the  party  of  the  second  part  of  the  same 
place,  Witnesseth: 

That  the  party  of  the  first  part  agrees  to  sell  and  con- 
vey, and  the  party  of  the  second  part  agrees  to  purchase 
All  that  lot  or  parcel  of  land,  in  the  County  of  New  York, 
with  the  buildings  and  improvements  thereon  described 
as  follows : 

All  that  certain  lot,  piece  or  parcel  of  land  with  the 
buildings  thereon  situated  at  the  southeast  comer  of 
96th  Street  and  Second  Avenue,  in  the  Borough  of  Man- 
hattan, in  the  City  of  New  York,  and  boimded  and  de- 
scribed as  follows : 

Beginning  at  the  southeasterly  comer  of  Second 
Avenue  and  96th  Street,  and  running  thence  easterly  along 
the  southerly  side  of  96th  Street,  one  hundred  (100)  feet 
thence  southerly  parallel  with  Second  Avenue,  twenty-five 
(25)  feet  eight  and  one-half  (8J^)  inches,  running  thence 
westerly,  parallel  with  Ninety-sixth  Street  and  part  of  the 
way  through  a  party  wall,  one  himdred  (100)  feet  to  the 
easterly  side  of  Second  Avenue,  and  running  thence  north- 
erly along  the  easterly  side  of  Second  Avenue  twenty-five 
(25)  feet  eight  and  one-half  (83^^)  inches  to  point  or  place  of 
beginning,  be  the  said  several  dimensions  more  or  less. 
Subject  to  any  and  all  leases  now  on  said  premises. 
*  The  price  is  forty-one  thousand  dollars  ($41,000), 
payable  as  follows : 

One  thousand  dollars  on  the  signing  of  this  contract, 
the  receipt  whereof  is  hereby  acknowledged. 

Seventy-five  himdred  dollars  in  cash  on  the  delivery  of 
the  deed  as  heremafter  provided,  and  taking  said  property 
subject  to  a  mortgage  of  twenty-six  thousand  dollars 
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($26,000),  at  five  per  cent  (5%);  also  a  second  mortgage 
of  two  thousand  dollars  ($2,000),  at  six  per  cent  (6%). 

And  the  party  of  the  second  part  will  assign  to  the 
party  of  the  first  part  a  second  mortgage  at  six  per  cent 
(6%)  on  No.  25  Pike  Street,  in  the  City  of  New  York, 
Borough  of  Manhattan,  on  which  there  is  now  due  and 
unpaid  the  sum  of  forty-five  hundred  dollars,  which 
mortgage  has  four  and  one-half  (4J^)  years  to  run,  and 
on  which  mortgage  the  mortgagor  paid  instalhnents  of 
five  hundred  dollars  semiannually,  said  mortgage  being 
accepted  as  part  of  the  purchase  price. 

Vendor  will  convey  same  free  from  any  violation  of 
any  of  the  Mimicipal  Departments. 

And  the  said  party  of  the  first  part  on  receivmg  such 
payment  at  the  time  and  in  the  manner  above  mentioned 
shall,  at  the  expense  of  the  party  of  the  first  part,  execute, 
acknowledge  and  dehver  to  the  said  party  of  the  second 
part  or  the  assigns  of  the  said  party  of  the  second  part, 
a  proper  deed  containing  the  usual  full  covenants  and 
warranty  for  the  conveying  and  assuring  to  the  party  of 
the  second  part,  or  the  assigns  of  the  party  of  the  second 
part,  the  fee  simple  of  the  said  premises  free  from  all 
encmnbrances,  except  as  herein  stated. 

The  said  deed  shall  be  dehvered  at  the  oflBce  of  Thomas 
O'Callaghan,  on  the  15th  day  of  November,  1905,  at 
11  A.  M.,  at  No.  200  Broadway,  New  York  City. 

The  chandeliers,  gas  fixtures,  ranges,  water-closets, 
bath  tubs  and  other  plimibing  excepting  the  store  fixtures 
now  on  said  premises  are  to  be  included  in  this  sale  and 
in  the  warranty  above  set  forth. 

The  rents  of  the  said  premises,  insurance  premiums, 
and  interest  on  mortgages,  if  any,  shall  be  adjusted, 
apportioned  and  allowed  up  to  the  day  of  taking  title. 

The  risk  of  loss  or  damage  to  said  premises  by  fire 
until  the  dehvery  of  said  deed  is  assiuned  by  the  party 
of  the  first  part. 

It  is  understood  that  the  stipulations  aforesaid  are  to 
22 
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apply  to  and  bind  the  heirs,  executors,  adminifitrators 
and  assigns  of  the  respective  parties. 
Witness  the  hands  and  seals  of  the  above  parties. 

Joseph  S.  Schwab  [l.  s.] 
Isaac  Goodman      [l.  s.] 
Signed,  sealed  and  delivered 
in  the  presence  of 
Thos.  O'Callaohan. 
[VerificcUion.]  

Form  No.  49 

Judgment;  Fraud;  Sale  of  Real  Estate;  Resdssioii  of  Contract  of 
Sale  on  tlie  Ground  of  Fraud;  False  Statements  as  to  Amount 
of  Rents  and  Length  of  Time  to  Run  of  n^Tig»<n|r  Mortgages  ^ 

Supreme  Court,  County  of  New  York. 

Isaac  Goodman, 

Plaintiff, 
against 
Joseph  S.  Schwab, 

Defendant. 


The  issues  in  this  action  having  been  regularly  brought 
on  for  trial  before  Mr.  Justice  Samuel  Greenbaum,  at  a 
Special  Term  of  this  court.  Part  III,  held  on  October  17th 
and  18th,  1910,  at  the  County  Court  House  in  the  Borouph 
of  Manhattan,  City  of  New  York  and  the  court  having 
heard  the  allegations  and  proofs  of  the  parties  and  the 
argument  of  counsel,  and  after  due  deUberation,  having 
duly  made  and  filed  on  the  18th  day  of  October,  1910,  a 
decision  in  favor  of  the  plaintiff  and  against  the  defendant, 
which  decision  contains  a  statement  of  the  facts  found 
and  the  conclusions  of  law  thereon,  and  directs  judgment 
as  hereinafter  stated  and  the  plaintiff's  costs. 

Now,  on  motion  of  Isidor  Cohn,  attorney  for  the 
plaintiff,  it  is 

» From  Goodman  v.  Schwab ^  208  N.  Y.  539;  aflf'g  without  opinion, 
144  App.  Div.  932;  129  Supp.  1124.  See  ante,  page  331.  For  com- 
plaint from  this  case,  see  ante,  page  332.    For  findings,  post,  page  339. 
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Adjudged,  that  the  agreement  between  the  plaintiff 
and  the  defendant  dated  November  3d,  1905,  and  de- 
scribed in  the  complaint  herein  be  and  the  same  is  hereby 
rescinded;  that  the  plaintiff  recover  of  the  defendant  the 
smn  of  one  thousand  dollars  ($1,000);  with  interest  from 
November  3d,  1905,  amoxmting  to  S298.88,  together 
with  the  costs  of  this  action  adjusted  as  aforesaid  in 
the  sum  of  two  hundred  and  seventy  28/100  dollars, 
making  in  the  aggregate  the  siun  of  fifteen  hundred  and 
sixty-nine  16/100  dollars,  and  that  said  plaintiff  have 
execution  against  the  defendant  therefor. 

Either  of  the  parties  to  this  action  may  apply  at  the 
foot  of  this  judgment  for  such  further  directions,  orders 
or  relief  as  may  be  proper. 

Dated,  New  York,  October  24th,  1910. 

Enter:  S.  G., 

J.  id.  O. 

William  F.  Schneider,  Clerk. 
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Isaac  Goodman, 

Plaintiff, 
against 
Joseph  S.  Schwab, 

Defendant. 


findings  of  fact 


The  findings  of  fact  and  conclusions  of  law,  made  by 
the  court  at  the  first  trial,  were  as  follows: 
I.  On  or  about  the  2d  day  of  November,  1905,  plain- 

»From  Goodman  v.  Schwab,  208  N.  Y.  539;  aff'g  without  opinion 
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tiff  called  upon  defendant  in  relation  to  the  premises 
situate  at  the  southeast  comer  of  Second  Avenue  and 
96th  Street,  Borough  of  Manhattan,  New  York  City, 
which  defendant  offered  for  sale  pursuant  to  a  certain 
card  written  and  sent  out  by  him,  which  card  was  ad- 
mitted in  evidence  without  objection  on  the  trial,  and 
marked  Plaintiff's  Exhibit  1.  In  this  card,  defendant 
stated  and  represented  to  plaintiff  that  the  rent  of  said 
premises  was  the  smn  of  $4,400  guaranteed  by  said  de- 
fendant, subject  to  a  first  mortgage  of  $26,000  at  five 
per  cent  interest  having  two  and  one-half  years  to  run; 
and  a  second  mortgage  of  $2,000  at  six  per  cent  interest, 
having  one  year  to  run,  which  could  be  paid  off  sooner, 
and  that  the  saloon  tenant  was  the  Lion  Brewery,  which 
had  the  equivalent  in  cash  of  three  months'  rent  as  se- 
curity, for  the  faithful  performance  by  and  on  its  part 
of  the  provisions  of  its  lease;  and  that  this  saloon  tenant 
had  paid  the  rent  of  the  saloon  premises  in  advance  for 
the  yearly  quarter  when  the  same  by  the  terms  of  said 
lease,  was  made  payable.  The  plaintiff,  relying  upon 
these  representations  and  believing  them  to  be  true,  was 
induced  by  the  defendant,  then  and  there  to  deposit 
with  the  defendant  the  siun  of  $500,  receiving  in  return 
a  receipt  prepared  by  the  defendant,  marked  in  evidence 
Plaintiff's  Exhibit  2;  and  on  the  following  day  to  give 
the  defendant  an  additional  sum  of  $500. 

II.  That  on  the  following  day,  to  wit,  on  or  about 
the  3d  day  of  November,  1905,  the  defendant,  being 
the  owner  of  the  premises  above  mentioned,  entered  into 
an  agreement  in  writing  with  this  plaintiff  induced  as 
aforesaid,  whereby  he  agreed  to  sell  to  the  plaintiff  and 
the  plaintiff  agreed  to  purchase,  the  said  premises  at  the 
southeast  comer  of  Second  Avenue  and  96th  Street, 
Borough  of  Manhattan,  New  York  City,  for  the  price 

144  App.  Div.  932;  129  Supp.  1124.  See  ante,  page  331.  For  com- 
plaint from  this  case,  see  anUf  page  332.  For  judgment,  see  ante, 
page  338. 
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of  $11,000.  A  true  copy  of  said  agreement  is  annexed 
to  the  complaint.  The  said  purchase  price  of  $41,000 
was  to  be  paid  as  follows:  $1,000  upon  the  execution 
of  said  agreement  as  aforesaid;  $7,500  thereof  by  the 
delivery  of  the  deed,  $26,000  thereof  by  taking  said  prem- 
ises subject  to  a  first  mortgage  for  that  amoimt  upon 
the  property,  at  five  per  cent  interest,  $2,000  thereof 
by  taking  said  premises  subject  to  a  second  mortgage 
thereon  at  six  per  cent  interest  and  the  residue  of  $4,500 
by  assigning  a  bond  and  mortgage  for  that  amount,  the 
mortgage  covering  premises  No.  25  Pike  Street,  Borough 
of  Manhattan,  New  York  City.  That  in  and  by  said 
agreement  the  defendant  agreed  to  convey  said  premises 
by  proper  deed  containing  the  usual  full  covenants  and 
warranty  for  the  conveying  and  assuring  to  the  plaintiff 
the  fee  simple  of  said  premises  free  from  all  enciunbrances 
except  such  as  were  stated  in  said  agreement.  Said 
agreement  further  provided  that  the  defendant  was  to 
convey  said  premises  free  from  any  violations  in  any  of 
the  Municipal  Departments,  and  that  the  rents  of  said 
premises,  insurance  premiimis  and  interest  on  mortgages 
shall  be  adjusted  and  allowed  up  to  the  day  of  taking 
title.  That  in  and  by  said  agreement  November  15, 1905, 
was  fixed  as  the  date  for  the  performance  of  the  same 
by  the  parties  thereto  and  that  by  mutual  agreement 
the  date  of  closing  was  adjourned  to  November  16,  1905, 
at  11:30  o'clock  in  the  forenoon  at  the  place  specified  in 
said  agreement,  that  the  premises  mentioned  in  said 
agreement  were  described  therein  as  follows:  (Same  de- 
scription as  in  agreement.) 

III.  That  upon  the  execution  of  said  agreement  the 
plaintiff  paid  to  the  defendant  the  sum  of  $1,000  on  ac- 
count of  such  purchase  price: 

IV.  That  on  November  16th,  1905,  at  the  time  and 
place  fixed  for  the  performance  of  said  agreement  the 
plaintiff  was  ready,  able  and  willing  to  perform  the  terms 
thereof  on  his  part,  and  tendered  to  the  defendant  the 
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residue  of  the  purchase  price  and  an  assignment  of  the 
bond  and  mortgage  together  with  such  bond  and  mortgage 
in  accordance  with  the  terms  of  said  agreement.  The 
defendant  tendered  to  plainti£F  a  deed  which  the  plaintiff 
declined  to  accept  on  the  ground  that  the  same  would 
not  convey  to  him,  as  provided  in  said  agreement,  the 
fee  simple  of  said  premises  free  from  all  encumbrances 
except  such  as  were  stated  in  said  agreement,  the  specific 
grounds  of  plaintiff's  objections  being: 

(a)  The  rental  was  guaranteed  as  $4,440  whereas  in 
fact  as  appears  by  the  very  statement  produced  by  the 
vendor,  the  rents  actually  are  but  $4,270. 

(b)  The  premises  are  encumbered  by  several  open 
leases  which  have  never  been  legally  surrendered,  the 
rights  of  the  lessees  in  which  have  not  been  cut  off,  and 
equity  of  redemption  still  remains  open,  viz:  a  lease  by 
Mary  A.  C!onnolly,  as  agent  for  the  owners  to  Samuel 
Epstein,  dated  Nov.  15,  1902,  recorded  Dec.  10,  1902, 
in  S.  5,  Liber  87,  Cp.  116;  a  lease  by  Mary  A.  C!onnolly, 
Catharine  Connolly  Sampers,  Hugh  E.  Connolly  and 
Agnes  Hunt  Connolly  by  attorney  to  WiUiam  Flood  and 
John  McCabe,  dated  May  11,  1903,  recorded  Dec.  18, 
1903,  in  S.  5,  Liber  97,  Cp.  265,  for  ten  years  from  Jime  1, 
1903,  and  mortgaged  to  Lion  Brewery  to  secure  $2,500 
by  Liber  136,  Mp.  376;  to  which  vendor  took  subject. 

And  premises  are  subject  to  other  tenancies  not  men- 
tioned in  the  contract. 

(c)  The  first  mortgage  was  represented  as  running 
for  2J^  years  and  the  second  mortgage  for  one  year, 
whereas  the  first  mortgage  has  but  l}/i  years  to  run, 
and  the  second  but  six  months  to  run. 

(d)  The  first  mortgage  is  subject  to  an  extra  or  addi- 
tional burden  by  a  special  mortgage  tax  clause,  not  pro- 
vided in  the  contract  by  which  the  mortgageee  may 
pay  the  tax  and  the  amount  becomes  a  lien  on  the  prem- 
ises payable  by  the  mortgager  or  owner. 

(e)  The  premises  are  subject  to  an  easement  and  of 
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the  rights  acquired  by  the  Elevated  Raiboad  Company 
for  the  operation  of  an  elevated  railroad  on  Second  Avenue. 

(f)  The  saloon  tenant  was  represented  as  having 
three  months'  security  deposited,  whereas  there  is  no 
security  deposit  at  all. 

(g)  There  are  open  and  impaid  water  rents,  meter 
charges  against  the  premises  since  June,  1905,  a  hen 
thereon  at  this  time. 

(h)  There  are  outstanding  judgments  returned  on 
diagram  search  No.  32,673  made  by  Lawyers'  Title  In- 
surance and  Trust  Company  covering  said  premises, 
against  Mary  Connolly  and  Catharine  Connolly,  parties 
through  whom  the  vendor  derives  his  alleged  title,  as 
also  a  petition  in  bankruptcy  filed  in  the  District  Court 
against  Catharine  Connolly  on  April  12th,  1900. 

(i)  Outstanding  claims  or  debts  against  the  estate 
of  Catharine  Connolly,  deceased. 

(j)  Unpaid  Transfer  Tax  on  the  estates  of  Edward  D. 
Connolly  and  Catharine  Connolly,  there  having  been 
no  accounting  filed  in  the  Surrogate's  Court  in  such 
estates. 

(k)  Judgments  outstanding  against  Henry  A.  Connolly, 
as  returned  on  aforesaid  search,  herewith  exhibited. 

(1)  Encroachments  on  96th  Street  and  on  Second 
Avenue  as  shown  by  survey  of  Francis  K.  Ford,  City 
Surveyor,  dated  November  13,  1905. 

At  the  time  the  plaintiff  rejected  the  deed  tendered 
to  him  by  the  defendant  as  aforesaid,  he  demanded  of 
the  defendant  the  return  of  the  sum  of  $1,000  paid  by 
him  on  the  execution  of  said  agreement,  and  $300  reason- 
able coimsel  fees  and  expenses  for  examining  the  title, 
but  no  part  of  either  of  said  sums  has  been  paid. 

V.  The  plaintiff  rightfully  declined  to  accept  the  deed 
tendered  by  the  defendant  for  the  reason  that  the  same 
would  not  convey  to  him,  as  provided  in  said  agreement, 
the  fee  simple  of  said  premises  free  from  all  encmnbrances 
except  such  as  were  stated  in  said  agreement,  and  without 
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considering  all  of  the  specific  grounds  of  plaintiff's  objec- 
tions above  enumerated,  the  following  were  good  and 
valid  objections  thereto  made  at  the  time  set  for  closing, 
to  wit: 

(1)  There  were  open  and  mipaid  Croton  Water  Rents 
and  water  rent  meter  charges  since  June,  1905,  in  the 
various  amounts  shown  on  the  diagram  search  of  Law- 
yers' Title  Insurance  and  Trust  Company  exhibited  to 
defendant,  with  the  liens  of  which  the  said  premises  were 
encumbered  at  said  time,  and  which  defendant  did  not 
discharge,  thereby  rendering  him  unable  to  perform  said 
agreement  on  his  part. 

(2)  The  only  leases  on  said  premises  existed  on  the 
comer  store  or  saloon.  The  premises  were  encumbered 
however  by  monthly  tenancies  of  the  upper  floors  or  apart- 
ments, not  subject  to  or  affected  by  any  lease,  which  ten- 
ancies were  not  mentioned  in  said  agreement. 

(3)  The  premises  were,  and  at  the  date  of  the  trial 
are  subject  to  an  easement  existing  against  the  same, 
and  also  of  the  rights  acquired  by  the  elevated  railroad 
company  for  the  operation  of  an  elevated  railroad  on 
Second  Avenue  in  front  of  said  premises,  which  easement 
and  rights  impaired  or  had  a  tendency  to  impair,  the  use- 
fulness and  value  of  said  premises. 

(4)  The  following  encroachments  upon  Second  Avenue 
and  East  96th  Street  of  the  premises  in  question,  appear 
upon  a  survey  thereof  made  by  Francis  K.  Ford,  City 
Siureyor,  imder  date  of  Nov.  13th,  1907,  exhibited  by 
plaintiff  to  defendant  at  the  time  set  for  closing,  viz: 
Upon  Second  Avenue;  grating  projects  beyond  record 
Unes,  from  6  feet  7  inches  to  6  feet  7J^  inches  west;  fire 
escape  projection  3  feet;  and,  upon  East  96th  Street; 
cellar  steps,  5  feet  1  inch  north;  storm  door,  3  feet  lOJ^ 
inches  north;  grating,  5  feet  J^  inch  north;  step,  1  foot 
north;  grating,  5  feet  north;  stoop,  3  feet  3]/^  inches 
north;  and  on  the  westerly  side  a  rear  fence  encroaches 
on  the  lot  to  the  south  1  foot  1  inch. 
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VI.  That  the  statements  and  representations  made 
by  the  defendant  to  plaintiff  as  set  forth  in  finding  num- 
bered "I"  hereof  were  false  and  imtrue,  and  so  known 
to  be  by  the  defendant  at  the  time  he  made  the  same; 
and  although  the  defendant  guaranteed  the  rent  of  said 
premises  in  the  sum  of  $4^40  per  annum,  the  same  was 
much  less,  and  only  the  sum  of  $4,270  per  annimi;  the 
first  mortgage  of  $26,000  on  said  premises  did  not  have 
two  and  one-half  years  to  run,  but  only  one  and  one-half 
years  to  run;  the  second  mortgage  of  $2,000  on  said 
premises  did  not  have  one  year  to  run,  but  only  five 
months  to  run;  the  saloon  tenant  was  not  the  Lion  Brew- 
ery, which  had  the  equivalent  in  cash  of  three  months' 
rent  as  seciuity  for  the  faithful  performance  of  its  lease, 
but  the  same  was  held  by  one  Joseph  Bruckner  who  had 
no  secmity  deposit  whatever,  but  who  removed  or  va- 
cated possession  of  said  saloon  at  or  about  the  time  fixed 
for  the  closing  of  title;  and  the  saloon  tenant  had  not 
paid  the  rent  thereof  in  advance  for  the  yearly-quarter 
when  the  same  was  made  payable,  the  period  thus  re- 
ferred to  being  from  the  15th  day  of  October,  1905,  to 
the  15th  day  of  January,  1906,  and  imder  said  lease  the 
amoimt  of  such  quarter's  rent  being  $375.  As  matter  of 
fact,  defendant  only  offered  to  credit  plaintiff  with  the 
sum  of  $125  on  accoimt  of  said  quarter,  leaving  a  balance 
of  $250  still  owing  and  unpaid  for  such  period.  And  the 
statements  and  representations  above  mentioned  as 
having  been  made  by  defendant  to  plaintiff,  which  were 
known  by  said  defendant  to  be  false  and  untrue  were 
made  in  order  to  induce  plaintiff  to  enter  into  said  agree- 
ment to  purchase  said  premises,  and  pay  the  sum  of 
$1,000  thereon,  and  with  intent  that  said  defendant 
should  enter  into  said  purchase  and  part  with  said  smn 
of  money,  and  that  the  plaintiff  was  actually  deceived 
thereby,  to  his  damage  in  the  said  sum  of  $1,000  with 
interest  thereon  and  the  expenses  incurred  in  examining 
the  said  title. 
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VII.  That  the  plaintiflf  has  incurred  for  the  services 
of  counsel  in  the  examination  of  the  title  to  said  premises 
the  sum  of  $150,  which  is  the  reasonable  value  thereof, 
together  with  $30  for  said  diagram  search  and  $10  for 
said  survey,  reasonable  disbursements  expended  in  con- 
nection therewith. 

VIII.  That  at  all  the  times  mentioned  in  the  complaint 
and  on  the  3rd  day  of  November,  1905,  when  the  defend- 
ant entered  into  said  agreement  with  the  plaintiff,  said 
defendant  was  the  owner  of  the  premises  set  forth  in 
the  contract  annexed  to  the  complaint  herein. 

CONCLUSIONS  OF  LAW 

1.  That  the  defendant  was  unable  and  failed  to  per- 
form the  terms  of  said  agreement  of  sale  on  his  part 
entered  into. 

2.  That  the  plaintiff  is  entitled  to  a  cancellation  of 
said  agreement  of  sale. 

3.  That  the  plaintiff  is  entitled  to  recover  of  the  de- 
fendants the  sum  of  one  thousand  dollars,  with  interest 
from  November  3d,  1905,  for  which  amount  the  plain- 
tiff is  entitled  to  a  lien  upon  the  premises  above  described; 
and  which  lien  was  maintained  by  the  filing  of  a  notice 
of  pendency  of  this  action  affecting  said  premises  in  the 
oflBce  of  the  Clerk  of  the  CJounty  of  New  York,  on  Novem- 
ber 24th,  1905;  and  in  Ueu  thereof,  an  undertaking  was 
given  and  filed  in  this  court,  on  behalf  of  said  defendant 
on  April  30th,  1906,  to  procure  the  cancellation  of  said 
notice  of  pendency  of  action.  Plaintiff  is  also  entitled  to 
recover  the  further  sum  of  one  himdred  and  fifty  dollars, 
and  forty  dollars  expenses  and  disbiursements  of  search- 
ing the  title. 

I  accordingly  direct  as  follows : 

That  the  said  agreement  between  the  plaintiff  and 
defendant,  dated  November  3d,  1905,  be  and  the  same 
is  hereby  cancelled;  that  the  plaintiff  recover  of  the  de- 
fendant the  sum  of  one  thousand  dollars  with  interest 
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from  November  3d,  1905,  amomiting  to  one  hundred 
and  thirty-one  dollars,  together  with  the  sum  of  one  hun- 
dred and  ninety  dollars,  searching  expenises  and  dis- 
bursements, besides  the  costs  of  this  action  and  an  extra 
allowance  of  dollars  ^  hereby  awarded  to  the  plaintiff. 
That  for  the  aforesaid  simi  of  one  thousand  dollars  with 
interest  from  November  3d,  1905,  amoimting  to  one 
hundred  and  thirty-one  dollars,  aggregating  in  all  the 
sum  of  one  thousand  two  himdred  and  fifty-five  35/100 
dollars  besides  the  costs  of  this  action,  the  plaintiff  have 
a  vendee's  lien  upon  the  above-described  premises  at 
the  southeast  comer  of  Second  Avenue  and  96th  Street, 
Borough  of  Manhattan,  New  York  City,  which  is  supple- 
mented by  the  said  undertaking  given  by  the  defendant, 
to  procure  the  cancellation  of  said  notice  of  pendency  of 
action. 
Dated,  New  York,  January  17,  1908. 

James  A.  Blanchard, 

J.  S.  C. 

Margaret  Cowell,  as  Administratrix  of  the  Estate  of 
Ekiward  Cowell,  Deceased,  Respondent,  t;.  Elizabeth 
Saperston,  Appellant,  Impleaded  with  Another  * 

(208  N.  Y.  619;  aff'g  without  opinion  149  App.  Div.  373;  134  Supp.  284) 

Negligence;  automobiles;  car  loaned  to  a  third  person  for  such 
person's  use,  but  operated  by  owner's  chauffeur;  liability  of 
owner 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Foxirth  Judicial  Department 

^  Apparently  no  extra  allowance  was  made;  but  in  any  event  the 
printed  record  is  as  shown  in  the  text. 

^  For  amended  complaint  from  this  case,  see  post,  page  348.  For 
charge,  see  post,  page  351. 

The  defendant,  who  was  the  owner  of  the  car  in  this  case,  had  loaned 
it  to  a  friend,  in  order  to  enable  him  to  distribute  campaign  literature, 
and  the  person  to  whom  the  car  was  loaned  had  power  to  tell  the  de- 
fendant's chauffeur,  who  was  operating  the  car,  where  to  drive  and 
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entered  March  8,  1912,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  by  the  neghgence  of  defendant  in  operating 
an  automobile. 

William  L.  Visscher,  for  appellant. 

Richard  0.  Basset ,  for  respondent. 

Judgment  affirmed  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Werner,  Hiscock,  Chase 
and  Collin,  JJ.    Not  voting:  Hogan,  J.    Absent:  Wil- 

LARD  BaRTLETT,  J. 
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Amended  Complaint;  Negligence;  Automobiles;  Car  Loaned  to 
Third  Person  for  Such  Person's  Use,  but  Operated  by  Owner's 
Chauffeur;  Liability  of  Owner  ^ 

Supreme  Court,  Erie  County. 


Margaret  Cowell,  as  Administratrix 
of  the  Estate  of  Edward  Cowell, 
Deceased, 

against 

Elizabeth  Saperston  and  John  J. 
Brown. 


The  plaintiff  complains  of  the  defendants,  by  her  at- 


where  to  stop.  The  Appellate  Division  held  that  the  question  was 
properly  submitted  to  the  jury  and  the  jury  was  justified  in  finding 
that  the  chauffeur,  at  the  time  of  the  accident,  was  the  agent  of  the 
owner,  if  he  alone  had  full  control  and  actual  management  of  the  car. 
The  court  further  held  that  the  person  to  whom  the  car  was  loaned  in 
no  wise  directed  or  interfered  with  such  management.  149  App.  Div. 
373;  134  Supp.  284. 

*  From  Cowell  v.  Saperston,  208  N.  Y.  619;  aff'g  without  opinion 
149  App.  Div.  373;  134  Supp.  284.  See  arUe,  page  347.  For  charge, 
see  post,  page  351. 
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tomey,  Andrew  B.  Gilfillan,  and  for  her  amended  com- 
plaint and  cause  of  action,  alleges: 

Fibst:  That  heretofore  and  on  the  20th  day  of  October, 
1910,  the  defendants,  through  their  duly  authorized 
agents  and  employees,  operated  an  automobile  in  a  west- 
erly direction  on  Elk  Street,  in  the  City  of  Buffalo,  N.  Y., 
in  the  vicinity  of  the  junction  of  said  Elk  Street  and 
Louisiana  Street,  and  while  so  operating  the  same,  negli- 
gently and  carelessly  colUded  with  the  plaintiff's  in- 
testate, Edward  Cowell,  inflicting  upon  him  injuries 
which  C££used  his  death.  That  such  collision  was  brought 
about  solely  by  the  neghgence  of  the  defendants,  their 
agents  and  employees,  and  was  not  caused  nor  contrib- 
uted to  in  any  way  by  the  plaintiff's  intestate. 

Second  :  That  at  and  prior  to  the  moment  of  the  colU- 
sion,  the  defendants  were  operating  said  automobile  at  a 
high,  dangerous  and  unlawful  rate  of  speed,  and  in  a 
careless  and  negligent  manner,  and  at  such  a  rate  of 
speed  as  to  endanger  the  life  and  limbs  of  persons  law- 
fully upon  the  street.  That  the  defendants  failed  to 
seasonably  turn  to  the  right,  and  to  respect  the  nghts  of 
the  plaintiff's  intestate  in  such  highway,  and  failed  to 
give  warning  to  the  plaintiff's  intestate  of  the  approach 
of  such  automobile  to  the  intersection  of  Elk  and  Louisi- 
ana streets,  and  to  the  point  where  the  collision  occurred, 
and  wholly  failed  and  neglected  to  stop  such  automobile, 
or  to  have  the  same  under  reasonable  or  proper  control 
at  the  time  of  the  accident. 

The  plaintiff  further  alleges  that  at  and  prior  to  the 
time  of  such  accident,  there  was  in  force  in  the  City  of 
Buffalo,  N.  Y.,  having  been  duly  enacted  and  promulgated 
therein,  a  certain  ordinance  known  as  Chapter  IV,  of 
the  Ordinances  of  the  City  of  Buffalo,  N.  Y.,  being  §  53 
of  such  Chapter,  which  said  ordinance  provided  that 
every  person  operating  a  motor  vehicle  on  any  street 
should  drive  the  same  in  a  careful  and  prudent  manner, 
and  at  a  rate  of  speed  so  as  not  to  endanger  the  property 
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of  another  or  the  life  and  limb  of  any  person,  provided 
that  a  rate  of  speed  in  excess  of  the  rate  of  speed  specified 
in  such  ordinance  in  certain  specified  streets  shall  be 
presumptive  evidence  of  driving  such  motor  vehicle  at  a 
rate  of  speed  which  was  not  careful  and  prudent.  And 
that  such  ordinance  provided  that  the  lawful  rate  of 
speed,  as  aforesaid,  on  Elk  Street,  at  the  place  of  the 
accident  aforesaid  should  be  fifteen  miles  per  hour. 

And  the  plaintiff  fiui;her  alleges  that  at  the  time  of 
the  said  accident,  the  defendants  were  not  driving  the 
said  automobile  in  a  careful  and  prudent  manner,  but 
so  negligently  and  carelessly  as  to  endanger  the  life  and 
limbs  of  the  plaintiff's  intestate,  and  in  excess  of  the  lawful 
rate  of  speed,  to  wit,  fifteen  miles  per  hour. 

Third  :  And  the  plaintiff  further  alleges  that  heretofore, 
and  before  the  commencement  of  this  action,  and  on 
the  26th  day  of  October,  1910,  she  was  duly  appointed, 
by  the  Surrogate  of  Erie  County,  administratrix  of  the 
estate  of  the  said  Edward  Cowell,  and  limited  letters  of 
administration  were  issued  to  her,  and  that  she  is  now 
such  administratrix,  duly  qualified  and  acting. 

Fourth:  That  the  plaintiff's  intestate  left  him  sur- 
viving this  plaintiff,  his  mother,  a  sister,  Ida  M.  Cowell, 
and  a  brother,  Henry  Cowell,  since  deceased,  and  was 
the  sole  support  of  this  plaintiff. 

That  by  reason  of  his  death,  this  plaintiff  has  suf- 
fered damage  in  the  smn  of  twenty  thousand  dollars 
($20,000). 

Wherefore,  plaintiff  demands  judgment  against  the 
said  defendants  in  the  sum  of  twenty  thousand  dollars 
($20,000),  besides  the  costs  of  this  action. 

Andrew  B.  Gilfillan 

Plaintiff's  attorney, 
707  Mutual  Life  Buildmg, 

Buffalo,  N.  Y. 

[Verification.] 
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Gentlemen  of  the  Jury:  On  the  20th  day  of  last  Oc- 
tober, Mr.  Cowell,  the  plaintiflf's  mtestate,  and  her  son, 
was  killed  by  an  automobile  near  the  junction  of  Elk 
and  Louisiana  Streets,  in  this  city.  And  this  action  is 
brought  by  the  plaintiff,  in  her  representative  capacity, 
to  recover  damages  sustained  by  the  alleged  negh^ent 
killing  of  her  son. 

It  is  claimed  that  those  operating  the  automobile  on 
the  afternoon  or  evening  in  question,  were  negligent  in 
the  operation  of  the  machine,  and  that  his  death  was 
caused  solely  by  the  negUgent  acts  of  those  in  charge  of 
the  machine,  and  without  any  contributory  negligence 
on  the  part  of  the  intestate. 

In  all  actions  of  this  kind,  as  you  have  imdoubtedly 
been  repeatedly  told,  if  you  have  had  occasion  to  sit 
upon  juries  in  the  trial  of  negligence  actions,  in  order  to 
justify  a  recovery,  the  plaintiflf  in  the  action  must  satisfy 
you  by  a  fair  preponderance  of  the  evidence  of  two  propo- 
sitions or  facts : 

1st:  That  the  defendant  has  been  guilty  of  negligence 
which  caused  the  accident  or  death. 

2d:  That  the  person  injured  was  free  from  contrib- 
utory negligence. 

And,  if  he  fails  to  establish  either  of  these  propositions, 
the  defendant  is  entitled  to  a  verdict  at  your  hands. 

The  first  inquiry,  therefore,  which  you  must  take  up 
in  the  disposition  of  this  case,  irrespective  of  the  ques- 

1  From  Cowell  v.  Saperston^  208  N.  Y.  619;  afif'g  without  opinion, 
149  App.  Div.  373;  134  Supp.  284.  See  arUe,  page  347.  For  amended 
complaint,  see  ante,  page  348. 
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tion  of  which  of  the  two  defendants  is  liable  in  the  action, 
is  the  question  as  to  whether  there  was  negligence  in 
the  operation  of  this  automobile  on  the  part  of  those  in 
charge  of  the  machine. 

This  accident  occurred  in  a  public  highway,  and  on 
one  of  the  streets  of  the  City  of  Buffalo. 

You  will  recall  the  main  circumstances  of  the  case: 
That  Mr.  Cowell,  on  the  evening  in  question,  had  started 
from  his  place  of  work  to  go  to  his  home:  that  he  was 
riding  upon  an  Elk  Street  car:  that,  at  the  time  of  the 
accident,  another  car,  going  east  on  Elk  Street,  had 
stopped  at  or  near  the  junction  of  Louisiana  Street: 
that  the  car  on  which  CoweU  was  riding  was  foUowing: 
that  he  was  in  company  with  one  Daley,  a  companion:  that 
Daley  stepped  from  the  car  before  the  car  had  come 
to  a  full  stop,  as  he  testifies:  that  one  or  two  persons 
alighted  from  the  car  after  Daley  alighted,  and  then 
CoweU  got  off  the  car;  and  they  both  started  with  the 
intention  of  going  to  the  barbershop  on  the  northerly 
side  of  Elk  Street.  To  do  that  they  had  to  go  around 
the  end  of  the  car  they  stepped  off  of,  and,  also,  would 
have  had  to  cross  the  east-bound  track,  but  before  reach- 
ing that  point,  this  automobile  came  along  and  struck 
Cowell,  and  he  received  the  injuries  from  which  he  died 
in  about  twenty-four  hours. 

The  testimony  seems  to  indicate  that  after  Cowell 
got  off  the  car,  it  started  on  again  and  moved  from  ten 
to  twenty  feet  up  towards  the  first  car,  that  leaving  a 
space  of  from  ten  to  twenty  feet  between  the  rear  of  the 
car  they  ahghted  from  and  the  place  where  Cowell  was 
struck. 

It  is  claimed  that  the  automobile  was  run  at  this  time 
in  a  negligent  and  careless  manner:  that  it  was  run  at  an 
excessive  rate  of  speed:  that,  instead  of  keeping  on  a 
course  between  the  tracks  and  the  curb,  shortly  before 
reaching  Cowell  it  swerved  and  ran  in  a  diagonal  direc- 
tion, catching  him,  and  it  was  necessary  to  do  that  in 
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passing  an  automobile  standing  in  front  of  the  barber- 
shop near  the  curb. 

It  is  claimed  that  no  signal  was  given  of  the  approach. 
It  is  claimed  that,  under  those  circumstances,  to  operate 
a  car  at  that  rate  of  speed,  and  surroimded,  as  this  place 
was,  with  standing  cars,  it  was  negligent. 

There  is  a  question  for  you  to  determine.  You  must 
take  into  consideration  all  of  the  evidence  in  the  case, 
first  determining  at  what  rate  of  speed  the  auto  was 
actually  running. 

The  witnesses  on  the  part  of  the  defendant  claim  it 
was  nmning  at  the  rate  of  ten  miles  an  hour,  while  the 
evidence  on  the  part  of  the  plaintiff  was  that  it  was  as 
high  as  twenty  and  even  higher. 

There  seems  to  be  no  dispute  that  it  did  swerve.  For 
some  reason  it  turned  out.  Whether  it  turned  more  than 
was  necessary  to  pass  this  car  is  necessary  for  you  to 
determine. 

So,  upon  the  question  of  fact,  you  will  first  determine 
whether  the  defendant — I  speak  of  the  defendant — the 
chauflfeur,  in  the  operation  of  this  car  was  guilty  of  negli- 
gence and  the  accident  was  caused  on  that  account. 
Both  parties  had  a  right  to  use  the  street.  Cowell  had 
a  right  to  cross  the  street.  Cowell  had  a  right  to  cross 
the  street  at  any  point  in  the  street.  His  right  to  cross 
it  was  not  confined  to  the  crosswalks  or  street  intersec- 
tions; he  had  a  right  to  cross  it  between  blocks.  But, 
of  course,  the  fact  that  the  point  at  which  he  did  cross 
was  not  at  the  street  intersection  may  be  taken  into  con- 
sideration by  you  in  determining  whether,  in  the  exer- 
cise of  ordinary  and  reasonable  care,  the  chauffeur,  and 
those  in  charge  of  the  car,  ought  not  to  have  anticipated 
and  guarded  against  meeting  obstructions  or  vehicles 
in  the  streets  at  that  point.  Also  take  into  consideration 
the  fact  the  street  cars  had  drawn  up  there  about  that 
time;  and  whether,  in  the  exercise  of  reasonable  care 
and  prudence,  the  chauffeur  should  have  anticipated 
23 
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that  passengers  were  likely  to  alight  from  the  car  and 
come  around  the  end  and  go  towards  the  north  and  to 
the  sidewalk  on  the  north  side  of  the  street. 

All  of  these  things  you  should  take  mto  consideration  and 
give  due  weight  in  determining  the  question  as  to  whether 
the  chauffeur,  in  the  operation  of  the  machine  on  this  day 
that  the  accident  happened,  was  guilty  of  negligence. 

The  statute  in  reference  to  those  matters  provides 
simply  that  ''no  person  shall  operate  a  motor  vehicle  on  a 
public  highway  at  a  rate  of  speed  greater  than  is  reason- 
able and  proper,  having  regard  to  the  traffic  and  use  of 
the  street,  or  so  as  to  endanger  the  life  or  limb  of  any 
person." 

That  is  simply  stating  the  rule  of  common  law,  inde- 
pendent of  the  statute. 

What  constitutes  reasonable  care  is  to  be  measured  by 
the  dangers  which  are  to  be  anticipated  and  guarded 
against.  That  is  common  sense  and  reason,  and  you 
should  apply  that  in  the  disposition  of  the  question  as  to 
whether  the  chauffeur  was  negligent  in  this  action. 

Not  only  must  the  plaintiff  establish  by  a  fair  pre- 
ponderance of  the  evidence  the  negUgence  of  the  chauffeur, 
but  he  must  satisfy  you  also  by  a  fair  preponderance 
of  the  evidence  that  the  intestate,  who  was  killed,  was 
free  from  contributory  negligence  on  his  part.  He  owed 
his  duty  to  himself  to  use  his  senses:  to  use  his  hearing 
and  eyesight  in  a  reasonable  and  prudent  way,  for  his 
own  protection  and  to  guard  against  accident. 

When  a  man  undertakes  to  cross  a  street  where  there 
is  traffic,  where  automobiles  are  likely  to  pass  up  and 
down,  and  other  vehicles  come  along,  a  person  going 
over  and  crossing  a  street  should  have  in  mind  those 
contingencies  and  use  his  eyes  and  hearing  to  guard 
against  accident  and  collision.  And,  if  he  fails  to  exercise 
that  reasonable  care,  which  an  ordinarily  prudent  man 
would  do  under  such  circumstances,  and  an  injmy  comes 
to  him  by  a  failure  to  exercise  it,  then  he  or  his  represent- 
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atives  are  without  redress  or  remedy  in  courts  of  law 
by  recovery  for  damages.  But,  he  is  not  bound  to  antici- 
pate that  other  people  will  violate  the  speed  law  or  the 
right  of  the  road.  He  has  the  right  to  assimie  that  they, 
on  their  part;  and  others  passing  along  the  street,  will 
exercise  the  same  reasonable  care  which  is  accredited  to 
him.  Therefore,  I  leave  this  branch  of  the  case  to  you 
to  determine  upon  all  the  evidence  in  the  case;  whether 
the  chauffeur,  in  operating  the  car  which  killed  Cowell, 
was  guilty  of  negligence,  and  whether  the  intestate 
was  free  from  contributory  neghgence.  If  the  plaintiff 
fails  to  establish  either  of  those  propositions,  by  a  fair 
preponderance  of  the  evidence,  then  your  verdict  should 
be  one  of  no  cause  of  action. 

There  still  remains  in  this  case,  for  your  disposition, 
the  further  question  as  to  which  of  the  two  defendants 
sued  in  this  action  is  liable  for  the  consequences  of  the 
accident,  in  case  you  should  find  the  plaintiff  is  entitled  to 
recover. 

It  is  quite  manifest  to  the  court  that  upon  the  evidence 
in  this  case  the  verdict  cannot  be  a  general  verdict  against 
both  of  the  defendants.  It  must  be  against,  if  at  all, 
against  one  alone,  and  which  of  these  is  to  be  held  liable 
is  to  be  determined  by  you,  under  the  instructions  of 
the  court,  is  a  question  of  fact  in  this  case,  in  view  of 
all  the  conflicting  evidence  which  has  been  given. 

Now,  so  far  as  the  evidence  in  this  case  is  concerned, 
neither  Mrs.  Saperston  nor  Mr.  Brown  appear  to  have 
been  personally  negligent  on  the  occasion  of  the  accident. 
Mrs.  Saperston  was  not  there  at  the  place  of  the  accident, 
and,  although  Mr.  Brown  was  in  the  automobile  the 
evidence  does  not  disclose  that  he  had  hold  of  the  steering 
apparatus,  or  was,  at  the  time,  assmning  the  control 
of  the  automobile  either  as  to  its  speed  or  direction. 
If  there  was  negligence  in  its  operation  the  negligence 
was  the  negligence  of  Etjen,  the  chauffeur.  If  either 
of  the  defendants  is  to  be  held  for  Etjen's  negligent  acts, 
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it  is  only  upon  the  theory  and  detennination  that  Etjen, 
for  the  time  being,  was  the  servant  of  one  or  the  other 
of  the  defendants. 

It  is  only  upon  the  doctrine  of  respondeat  superior^ 
using  the  Latin  phrase  as  employed  in  the  legal  authori- 
ties, upon  which  there  can  be  any  recovery  against  either 
of  the  defendants. 

Mrs.  Saperston  claims  that  Etjen  was  not,  on  the 
occasion  of  this  accident,  her  servant,  but  was  acting 
wholly  under  the  control  and  in  the  business  of  Mr. 
Brown.  While  Mr.  Brown  contends  that  he  had  no 
control  over  Etjen;  that  he  took  him  from  place  to  place 
as  he  desired.  It  must  be  stated  that  the  distribution 
of  the  campaign  hterature,  taken  out  that  day,  was  the 
peculiar  business  of  the  defendant.  Brown.  That  was 
what  he  was  interested  in  and  engaged  in  doing  on  the 
afternoon  of  the  20th  of  October,  and  the  automobile 
was  taken  from  place  to  place  for  that  purpose. 

Now,  the  question  is,  whose  servant,  or  who  had  con- 
trol of  the  chauffeur,  and  in  this  connection  I  have  had 
the  stenographer  transcribe,  for  the  use  of  the  coiu*t 
and  yom-selves,  the  testimony  given  by  the  three  wit- 
nesses, who  spoke  upon  that  subject. 

Mr.  Brown  was  called  and  testified: 

"Q.  Had  you  had  any  conversation  with  anybody 
prior  to  the  time  when  Etjen  came  to  your  office,  about 
this  automobile,  this  or  any  automobile? 

"A.  Yes,  sir. 

''Q.  With  whom? 

"A.  A  telephone  conversation  with  Mrs.  Saperston. 

"Q.  What  was  that  conversation? 

''A.  I  called  her  up  and  told  her  I  had  some  campaign 
literature  that  I .  wished  to  distribute  in  South  Buffalo 
that  afternoon.  I  beUeve  it  was  the  day  before  I  called 
her  up,  and  asked  her  if  her  chauffeur  might  take  me 
out  riding  through  this  territory.  She  said  she  would 
be  very  glad  to  send  him  down." 
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That  is  Mr.  Brown's  version  of  the  talk  had  with 
Mrs.  Saperston  over  the  'phone. 

Then  you  will  recall  that  later  on  Mr.  Etjen,  the  chauf- 
feur, was  called  and  he  was  examined  by  Mr.  Vogel,  the 
defendant's  counsel,  and  he  says : 

"Q.  You  went  down  to  Mr.  Brown's  office  for  the 
purpose  of  taking  him  out? 

"A.  Yes. 

''Q.  That  was  your  instruction  from  Mrs.  Saperston? 

"A.  Yes;  from  Mrs.  Saperston.  ... 

"Q.  Mr.  Etjen,  did  you  have  a  conversation  with 
Mrs.  Saperston  on  that  20th  day  of  October  prior  to 
coming  down  to  Mr.  Brown's  office? 
A.  Yes ;  we  had  a  conversation. 
Q.  What  was  said  by  Mrs.  Saperston? 
A.  Mrs.   Saperston  says,    'George,    drive   down   to 
Mr.  Brown's  office;  he  wishes  to  go  out  campaigning; 
and  take  him  wherever  he  wishes  to  go,  in  the  afternoon.' 
She  said,  'Mr.  Brown  is  running  to  be  State  Senator, 
and  I  am  lending  the  car  to  help  him  out.'    Mrs.  Saperston 
said  I  might  get  back  before  dark,  if  I  possibly  could; 
she  didn't  want  to  leave  the  car  out  very  late." 

Mrs.  Saperston  testified  in  this  connection: 

"Q.  You  may  tell  the  jury,  Mrs.  Saperston,  in  your 
own  way,  just  how  that  invitation  came: 

''A.  Mr.  Brown  called  me  up  on  the  'phone  and  asked 
me  if  I  would  allow  him  to  use  the  machine,  the  next 
day;  I  believe  I  said  I  was  not  expecting  to  use  it  and 
I  would  be  very  glad  to  send  it  down  to  him.  I  asked 
him  what  time  and  he  said  about  three  o'clock.  I  ordered 
the  chauffeur  down  to  the  Ellicott  Square  to  Mr.  Brown's 
office  to  take  Mr.  Brown  out  and  use  the  car  for  a  few 
hours. 

''Q.  Did  you  have  more  than  one  talk  with  Mr.  Brown, 
or  was  it  just  the  one  talk  with  Mr.  Brown  (about  using 
it).    I  mean  at  this  time? 

"A.  Just  one  talk. 
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''Q.  Did  he  tell  you  what  he  wanted  to  use  it  for? 

''A.  There  was  no  conversation  as  to  the  use  of  the 
car,  but  I  understood  Mr.  Brown  was  running  for  office 
and  it  was  to  be  used  for  his  own  purposes;  that  is  all. 

"Q.  (Mr.  Gibbs.)  You  sent  the  automobile  to  Mr. 
Brown's  office  at  his  request? 

"A.  I  sent  it  to  Mr.  Brown's  office  at  his  request. 

'*Q.  Did  you  tell  Mr.  Etjen  to  go  to  Brown's  office? 

''A.  Yes,  sir." 

That  seems  to  be  all  of  the  testimony,  practically, 
of  these  parties,  as  to  how  Etjen  came  to  go  to  the  office 
of  Mr.  Brown  on  the  afternoon  in  question. 

You  see  there  is  a  slight  di£ference  in  the  conversation 
between  the  witnesses  as  to  what  transpired.  Mr.  Brown 
saying,  in  substance,  that  he  called  up  Mrs.  Saperston 
and  asked  if  she  would  have  her  chauffeur  take  him 
around  through  South  Buffalo  for  the  purpose  of  dis- 
tributing campaign  literature.  Mrs.  Saperston  saying 
that  the  request  was  to  borrow  the  automobile  itself, 
and  in  that  connection,  with  that  request,  she  sent  it 
to  him. 

Now,  if  the  owner  of  an  automobile  or  motor  vehicle 
lends  the  machine  to  another  to  use,  and  in  using  it 
another  is  injured,  the  owner  is  not  liable  for  such  an 
accident,  but  the  person  to  whom  the  machine  is  loaned 
becomes  legally  responsible.  Even  if  a  party  takes  a 
machine  belonging  to  another  with  or  without  the  con- 
sent, the  owner  is  not  legally  liable  for  the  consequences. 
It  is  only  where  the  owner  reserves  dominion  and  control 
over  the  operator  of  the  machine  that  the  owner  becomes 
liable  for  the  negligent  acts  of  the  operator. 

Mrs.  Saperston  contends  that  for  the  afternoon  in 
question  she  reserved  no  right  to  herself  or  dominion 
over  the  automobile,  but,  at  Mr.  Brown's  request,  al- 
lowed him  to  use  it  in  his  own  business  affairs,  and,  in 
that  connection  to  give  such  orders  and  directions  as 
he  saw  fit  to  Etjen  who  operated  it.    In  other  words,  if 
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Brown  borrowed  the  chauffeur  as  well  as  the  machine 
for  the  transaction  of  his  own  business  and  not  for  the 
transaction  of  hers;  if  Mrs.  Saperston  surrendered  the 
dominion  and  control  of  the  chauffeur  and  of  the  machine 
to  Mr.  Brown,  at  the  time  being  reserving  none  to  her- 
self, then  the  chaffeur  became  Brown's  servant,  or  Etjen 
did,  for  the  time  being  and  Brown  is  liable  for  the  chauf- 
feur's negligent  acts  and  Mrs.  Saperston  is  not.  If  Mrs. 
Saperston  reserved  to  herself,  through  her  chauffeur,  the 
right  to  say  how  the  machine  should  be  operated,  at 
what  speed,  in  what  manner  it  should  be  run,  simply 
undertaking,  although  gratuitously,  to  carry  Mr.  Brown 
and  his  party  from  place  to  place,  then  the  chauffeur 
remained  her  agent  and  in  her  employ,  and  she  becomes 
liable  for  his  negligent  acts  and  not  Mr.  Brown. 

Therefore,  it  becomes  a  question  of  fact  for  you  to 
determine,  under  all  the  evidence  in  this  case,  whether 
the  chauffeur,  under  the  instructions  already  given,  was, 
for  the  time  being  and  at  the  time  of  the  accident,  the 
agent  or  employee  of  Brown  or  of  Mrs.  Saperston. 

This  question  of  fact  is  to  be  determined,  not  only 
from  the  oral  evidence  of  the  parties  and  witnesses,  but 
from  all  the  surrounding  circumstances  having  a  legiti- 
mate bearing  on  the  question. 

The  master  is  the  person  in  whose  business  the  servant 
is  engaged  at  the  time,  and  who  has  the  right  and  control 
and  directs  his  conduct. 

It  is  conceded  that  the  business  on  the  afternoon  of 
the  accident  was  the  business  of  Mr.  Brown  and  not  of 
Mrs.  Saperston;  that  Brown  had  the  right  to  direct  where 
the  automobile  should  take  him  and  his  party.  Had 
Brown  the  further  right  to  direct  the  chauffeur  as  to  the 
speed  of  the  car?  One  of  the  elements  of  negligence, 
which  is  relied  upon  in  this  case,  is  the  speed  at  which 
this  car  was  moving.  If  the  chauffeur  was  running  too 
fast,  had  Brown  the  authority  to  say  to  him  "  Slow  down?  " 
And  had  the  chauffeur  the  right  to  disregard  such  direc- 
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tion  from  Brown?  If  Brown  had  such  authority  it  be- 
comes practically  controlling  in  the  case  of  fixing  the 
responsibility  of  the  chau£feiu''s  acts  on  Brown. 

Brown  testifies  he  never  gave  any  directions  to  the 
chauffeur  beyond  telling  him  where  to  go.  But  that 
fact  is  not  necessarily  controlling  in  the  case  as  a  cir- 
cumstance to  be  taken  and  considered  in  its  due  weight, 
for,  if  he  had  the  right  and  omitted  to  exercise  his  au- 
thority when  he  should  have  spoken,  then  the  omission 
to  give  the  direction  would  not  absolve  him  from  l^al 
responsibility.  The  mere  omission  does  not  relieve  him 
,  from  the  legal  responsibility;  neither  does  the  fact  Etjen 
was  in  the  general  emplojrment  of  Mrs.  Saperston, 
control.  It  is  a  circmnstance  which  should  be  given  due 
weight  in  considering  the  question  which  I  submit  to 
you  for  your  determination.  And,  if  he  was  in  her  general 
employ  she  had  the  right  to  loan  him  and  her  automobile  to 
Brown  and  confer  upon  Brown  the  right  and  authority 
to  direct  him  for  the  time  being.  If  this  was  so,  then  that 
ends  the  case  as  against  Mrs.  Saperston. 

If,  however,  that  was  not  done,  and  the  operation 
and  control  of  the  machine  was  reserved,  that  is  reserved 
to  Mrs.  Saperston,  then  she,  Mrs.  Saperston,  remained 
the  master  in  law  and  became  l^ally  responsible  for  the 
negligence  of  the  chauffeur. 

Now,  I  do  not  know  as  I  can  say  anything  further 
that  would  aid  or  assist  you  in  the  disposition  of  the 
question  of  fact  as  to  who  was  the  master  at  the  time 
that  this  accident  happened. 

If  you  should  find  the  plaintiff  is  entitled  to  recover, 
and  should  determine  which  of  the  defendants  is  re- 
sponsible for  the  accident,  then  you  will  proceed  to  the 
question  of  the  damages  to  be  awarded. 

This  right  of  recovery  is  purely  a  statutory  right.  It 
did  not  exist  at  common  law  before  the  passage  of  the 
act  under  which  this  action  is  brought;  and  the  statute 
confines  the  recovery  to  such  pecuniary  damages  as  the 
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next  of  kin  of  the  intestate  have  sufifered  by  the  negligent 
kiUing  of  the  intestate.  The  statute  does  not  permit 
anything  to  be  awarded  for  grief  or  mental  suffering,  but 
confines  the  recovery,  if  one  is  to  be,  to  the  pecuniary 
loss  sustained  by  the  next  of  kin,  which,  in  this  case, 
of  course,  is  the  mother  and  sister,  they  being  now  sole 
siurvivors  of  the  intestate.  You  have  heard  the  testi- 
mony as  to  his  age — in  the  neighborhood  of  thirty — 
and  his  earning  capacity,  and  the  amount  of  aid  and 
assistance  he  has  been  accustomed  to  render  to  his  mother 
and  sister. 

In  determining  the  amoimt  of  damages,  if  you  get  to 
that,  you  must  take  into  consideration  the  expectancy 
of  Ufe,  not  only  of  the  person  whose  life  was  taken,  but 
also  of  his  mother  and  sister;  and  take  into  consideration 
all  the  probable  course  of  events,  the  possible  marriage 
and  bringing  up  of  a  family,  and  matters  of  that  kind,  and 
arrive  at  such  sum  as  you  think  fairly  compensates  the 
next  of  kin  for  the  financial  loss  they  have  sustained. 

Mr.  Wechter:  I  have  no  exceptions  or  requests. 

Mr.  Vogel:  I  ask  your  Honor  to  charge:  that  if  the 
jury  find  from  all  the  evidence,  the  chauffeur,  in  the 
operation  of  the  automobile  in  question,  in  tmning  to 
the  left  and  attempting  to  pass  the  automobile  standing 
against  the  curb,  made  a  simple  error  in  judgment  m 
tummg  to  the  left— that  for  that  reason  the  jury  herem 
cannot  conclude  therefrom  the  defendants  w6re  neghgent. 

The  Court:  Parties  are  not  liable  for  mere  error  in 
judgment. 

The  Court :  It  is  only  in  case  of  negligence. 

Mr.  Vogel:  Also  to  charge  that  the  testimony  of  Etjen 
was  that  he  had  absolute  control  and  the  management 
of  the  machine  on  this  afternoon. 

The  Court:  Gentlemen:  You  will  recall  the  testimony. 
If  there  is  anything  that  the  coiu*t  has  omitted  from 
the  testimony,  I  do  not  want  you  to  withdraw  it  from 
your  consideration. 
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Mr.  Gibbs:  I  wish  to  except  to  that  part  of  your 
Honor's  charge  in  which  you  state  that  Brown  was  not 
directing  the  operation  of  the  automobile  at  the  time  of 
the  accident. 

The  Court:  I  so  understand  the  testimony:  that  he 
was  not  personally  handling  the  automobile;  that  he 
was  not  running  the  car  or  putting  on  the  power. 

Mr.  Gibbs:  I  desire  to  except  to  the  charge  as  now 
made  in  that  behalf. 

Also,  I  desire  to  except  to  the  submission  of  the  case 
to  the  jury  upon  the  theory  that  it  is  a  case  involving  the 
doctrine  of  respondeat  superior. 

Also  to  charge  that  there  is  no  proof  of  the  rate  of 
speed  of  the  automobile  at  the  time  of  the  accident. 

The  Court:  I  decline. 

The  jury  retired  in  the  custody  of  the  officers.  The 
jury  later  returned  into  coiu*t  and  asked  for  further  in- 
structions, as  follows : 

Foreman:  If  the  court  please:  The  jury  have  asked 
me  to  ask  that  the  charge  of  the  court,  with  reference 
to  the  responsibility  of  Mrs.  Saperston  and  Mr.  Brown, 
might  be  read  to  them;  and  the  evidence  that  the  court 
quoted,  read — the  evidence  with  reference  to  the  chauffeur. 

The  Court :  I  can  read  it  right  over  again,  if  you  want 
it  all  on  that  branch. 

Foreman:  Yes,  they  would  like  it. 

The  Court.  First  was  the  testimony  of  Mr.  Brown, 
which  I  will  read  to  you.    He  was  asked  by  Mr.  Wechter: 

''Q.  Had  you  any  converstion  with  anybody  prior 
to  the  time  when  Etjen  came  into  your  office,  about 
this  automobile,  this  or  any  automobile? 

''A.  Yes,  sir. 

"Q.  With  whom? 

"A.  A  telephone  conversation  with  Mrs.  Saperston. 

"Q.  What  was  that  conversation? 

''A.  I  called  her  up  and  told  her  I  had  some  campaign 
hterature  that  I  wished  to  distribute  in  South  Buffalo 
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that  afternoon — I  believe  it  was  the  day  before  I  called 
her  up,  and  asked  her  if  her  chauffeur  might  take  me  out 
riding  through  this  territory.  She  said  she  would  be  very 
glad  to  send  him  down." 

That  is  Mr.  Brown's  testimony. 

The  chauffeur,  Etjen,  when  examined  by  Mr.  Wechter, 
testified: 

"Q.  You  went  down  to  Mr.  Brown's  office  for  the 
purpose  of  taking  him  out? 

"A.  Yes. 

'^Q.  That  was  your  instruction  from  Mrs.  Saperston? 

"A.  Yes;  from  Mrs.  Saperston. 

''Q.  Mr.  Etjen,  did  you  have  any  conversation  with 
Mrs.  Saperston  on  the  20th  day  of  October,  prior  to 
coming  down  to  Mr.  Brown's  office? 

''A.  Yes;  we  had  a  conversation. 

"Q.  What  was  said  by  Mrs.  Saperston? 

"A.  Mrs.  Saperston  says,  *  George,  drive  down  to 
Mr.  Brown's  office;  he  wishes  to  go  out  campaigning; 
and  take  him  wherever  he  wishes  to  go  in  the  afternoon.' 
She  said,  'Mr.  Brown  is  running  to  be  State  Senator, 
and  I  am  lending  the  car  to  help  him  out.'  Mrs.  Saper- 
ston said  I  might  get  back  before  dark,  if  I  possibly 
could;  she  didn't  want  to  leave  the  car  out  very 
late." 

Mrs.  Saperston  testified,  when  examined  by  Mr.  Gibbs: 

''Q.  You  may  tell  the  jury,  Mrs.  Saperston,  in  your 
own  way,  just  how  that  invitation  came. 

"A.  Mr.  Brown  called  me  up  on  the  'phone  and  asked 
me  if  I  would  allow  him  to  use  the  machine,  the  next  day, 
I  believe.  I  said  I  was  not  expecting  to  use  it  and  I 
would  be  very  glad  to  send  it  down  to  him.  I  asked  him 
what  time  and  he  said  about  three  o'clock.  I  ordered 
the  chauffeur  down  to  the  Ellicott  Square  to  Mr.  Brown's 
office  to  take  Mr.  Brown  out  and  use  the  car  for  a  few 
hours. 

''Q.  Did  you  have  more  than  one  talk  with  Mr.  Brown, 
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or  was  it  just  the  one  talk  with  Mr.  Brown  (about  using 
it)?    I  mean  at  this  tune? 

''A.  Just  the  one  talk. 

"Q.  Did  he  tell  you  what  he  wanted  to  use  it  for? 

''A.  There  was  no  conversation  as  to  the  use  of  the 
car,  but  I  understood  Mr.  Brown  was  running  for  office 
and  it  was  to  be  used  for  his  own  purposes;  that  is  all. 

"Q.  You  sent  the  automobile  to  Mr.  Brown's  office 
at  his  request? 

"A.  I  sent  it  to  Mr.  Brown's  office  at  his  request. 

''Q.  Did  you  tell  Mr.  Etjen  to  go  to  Brown's  office? 

"A.  Yes,  sh-." 

Mr.  Thomas:  I  would  request  that  the  stenographer 
read  the  rest  of  the  testimony  of  Brown,  Etjen  and  Mrs. 
Saperston. 

Foreman:  Can  the  stenographer  read  your  charge  in 
connection  with  that? 

The  Comi; :  I  have  it  written  here  as  I  gave  it  to  you 
before,  and  I  will  read  that  part  to  you. 

(Reads.)  ''Now,  so  far  as  the  evidence  in  this  case 
is  concerned,  neither  Mrs.  Saperston  nor  Mr.  Brown 
appears  to  have  been  personally  negligent  on  the  occasion 
of  the  accident.  Mrs.  Saperston  was  not  there  at  the 
place  of  the  accident,  and,  although  Mr.  Brown  was  in 
the  automobile  the  evidence  does  not  disclose  that  he 
had  hold  of  the  steering  apparatus,  or  was,  at  the  time, 
assuming  the  control  of  the  automobile  either  as  to  its 
speed  or  direction.  If  there  was  negligence  in  its  opera- 
tion the  negligence  was  the  negligence  of  Mr.  Etjen, 
the  chauffeur.  If  either  of  the  defendants  is  to  be  held 
for  Etjen's  negligent  acts,  it  is  only  upon  the  theory 
and  determination  that  Etjen,  for  the  time  being,  was 
the  servant  of  one  or  the  other  of  the  defendants. 

"It  is  only  upon  the  doctrine  of  respondeat  superior , 
using  the  Latin  phrase  as  employed  in  the  legal  authorities, 
upon  which  there  can  be  any  recovery  against  either 
of  the  defendants. 
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'^  Mrs.  Saperston  claims  that  Etjen  was  not,  on  the  oc- 
casion of  this  accident;  her  servant,  but  was  acting  wholly 
under  the  control  and  in  the  business  of  Mr.  Brown, 
while  Mr.  Brown  contends  that  he  had  no  control  over 
Etjen;  that  he  took  him  from  place  to  place  as  he  desired. 
It  must  be  stated  that  the  distribution  of  the  campaign 
Uterature,  taken  out  that  day,  was  the  peculiar  business 
of  the  defendant  Brown.  That  was  what  he  was  inter- 
ested m  and  engaged  m  doing  on  the  afternoon  of  the 
20th  of  October,  and  the  automobile  was  taking  him  from 
place  to  place  for  that  purpose." 

Now,  the  question  is,  whose  servant,  or  who  had  con- 
trol of  the  chauffeur?  And  in  this  connection  I  have  had 
the  stenographer  transcribe,  for  the  use  of  the  court  and 
yourselves,  the  testimony  given  by  the  three  witnesses, 
which  testimony  I  have  just  read  to  you  again. 

Foreman:  Will  the  stenographer  please  read  the  tes- 
timony of  Etjen  in  regard  to  the  running  of  the  car? 

Stenographer:  (Reads.) 

"Q.  Mr.  Vogel.  It  did  not  make  any  difference  where 
Brown  sat,  or  where  any  of  them  sat,  you  took  the  in- 
structions just  the  same? 

''A.  I  did  not  take  any  instructions  in  regard  to  driv- 
ing." 

Re-cross-examination  by  Mr.  Gibbs: 

''Q.  What  do  you  mean  by  that;  you  'didn't  take  any 
instructions  in  regard  to  the  driving? ' 

"A.  In  regard  to  handling  the  car. 

"Q.  Didn't  you  just  testify  Brown  did  tell  you  where 
to  go? 

"A.  Yes;  surely. 

''Q.  The  others  did  the  same  thing? 

"A.  Yes. 

"Q.  Brown  sat  on  the  front  seat? 

"A.  Yes. 

"Q.  Whenever  he  gave  the  instructions  he  was  on 
the  front  seat? 
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"A.  Yes. 

"Q.  And  you  obeyed  the  instructions? 

^'A.  Yes;  but  not  as  to  whether  it  was  necessary  to 
put  on  the  brakes;  nor  in  the  handling  of  the  car." 

Juryman:  That's  what  we  wanted. 

Jury  again  retired. 

Recess  taken  until  10  a.  m.  Friday. 

The  Clerk:  Gentlemen:  have  you  agreed  upon  your 
verdict? 

Foreman:  We  have.    (Hands  paper  to  clerk.) 

The  Clerk:  Gentlemen:  This  is  your  verdict?  (Reads.) 
In  favor  of  the  plaintiff,  against  the  defendant,  Elizabeth 
Saperston,  in  the  sum  of  five  thousand  dollars? 

Foreman :  It  is. 

Proceeding  Monday  morning,  June  12th,  1911: 

Mr.  Gibbs :  In  the  case  of  Cowell  v.  Saperatan,  1  would 
like  to  make  a  motion  for  a  new  trial  on  all  the  grounds 
contained  in  section  999  of  the  Code  of  Civil  Procedure. 

On  the  ground,  further,  that  the  verdict  is  against  the 
weight  of  evidence,  and  against  the  law. 

I  do  not  know  whether  those  grounds  are  contained 
within  that  section  or  not. 

The  Court:  Well,  it  is  a  very  close  case,  there  is  no 
question  about  that,  but  I  think  I  will  deny  your  motion. 


Ralph  Cohen  &  ano..   Plaintiffs,   v.   Krabo  Ernest 
Realty  Co.  and  others.  Defendants 

(Supreme  Ck)urt,  N.  Y.  Special  Term,  Part  I,  April  12,  1912) 
Lis  pendens;  cancellation;  creditor's  action  against  a  corporation 

1.  An  action  by  a  judgment  creditor  against  a  corporation  is 
not  a  creditor's  action  within  the  meaning  of  Code  Civ.  Pro., 
§  1879,  and  therefore  a  notice  of  lis  pendens  in  such  an  action 
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caimot  be  cancelled  by  payment  into  court  under  Code 
av  Pro.,  §  1674. 

Motion  to  cancel  notice  of  lis  pendens. 
Denied. 

Edward  A.  Brown,  for  the  plaintiffs. 
Edward  Herrmann,  for  the  defendant. 

BiSCHOFF,  J.: 

The  judgment  debtor  being  a  corporation  organized 
under  the  laws  of  this  State,  the  action  cannot  be  de- 
fined as  a  judgment  creditor's  action,  within  the  meaning 
of  the  Code  (Code  Civ.  Pro.,  §  1879),  in  an  action  of  which 
class  only  may  a  notice  of  lis  pendens  be  cancelled  upon 
payment  into  comi;  (Code  Civ.  Pro.,  §  1674).  Motion 
denied.    Denied,  with  $10  costs  to  plaintiff. 


City  of  Buffalo,   Respondent,   v.  David  Goodman, 

Appellant  ^ 

(208  N.  Y.  561;  aff'g  without  opinion  152  App.  Div.  954;  137  Supp. 

1114) 

Penalty;  municipal  corporation;  ordinance  requiring  huckster  to 

pay  license  fee;  action  for  penalty 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Fourth  Judicial 
Department,  entered  October  19,  1912,  afl^nning  a  judg- 
ment of  Special  Term,  which  aflSrmed  a  judgment  of 
the  City  Court  of  Buffalo  imposing  a  penalty  of  fifty 
dollars  on  the  appellant  for  a  violation  of  an  ordinance 
of  said  city  of  Buffalo  requiring  a  huckster  to  pay  a  li- 

^  For  complaint  from  this  case,  see  post,  page  368. 
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cense  fee  of  seventy-five  dollars  for  the  privilege  of  using 
a  one-horse  vehicle  upon  the  streets  of  the  city  of  Buffalo. 

Vemcm  Cole,  for  appellant. 

Clark  H.  Hammand,  Corporation  Counsel  {Edward  M. 
Regan  of  counsel),  for  respondent. 

Judgment  afl^rmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Willard  Babtlett, 
Chase,  Cuddeback  and  Miller,  J  J.    Absent:  Hogan,  J. 


Form  No.  68 


Compiaint;  Penalty;  MunidiMl  Corporation;  Ordinance  Requir- 
ing Huckster  to  Pay  license  Fee;  Action  for  Penalty  ^ 

City  Court  of  Buffalo. 


City  of  Buffalo, 

Plaintiff, 
against 

Samuel  Goodman, 

Defendant. 


The  above-named  plaintiff,  by  Clark  H.  Hammond, 
its  corporation  counsel,  complains  of  the  defendant  and 
for  its  cause  of  action  alleges  upon  information  and  belief: 

I.  That  the  plaintiff  is  a  mimicipal  corporation,  or- 
ganized and  existing  under  and  by  virtue  of  Chapter  105 
of  the  laws  of  1891  of  the  State  of  New  York,  and  the 
acts  amendatory  thereof  and  supplementary  thereto. 

II.  That  the  defendant  herein  is  a  resident  of  the  City 
of  Buffalo,  County  of  Erie,  and  State  of  New  York. 

*  From  City  of  Buffalo  v.  Goodman,  208  N.  Y.  561 ;  aff'g  without 
opinion,  152  App.  Div.  954;  137  Supp.  1114.    See  ante,  page  367. 
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III.  That  pursuant  to  the  power  vested  in  the  City 
of  Buffalo  by  its  charter  there  was  duly  enacted,  and 
at  all  the  times  mentioned  herein  was  and  now  is 
in  f6rce  in  the  City  of  Buffalo,  the  following  ordi- 
nance, being  Chapter  XVII,  Sections  1  and  4,  as  amended, 
viz.: 

"Resolved,  That  Section  1  of  Chapter  XVII  of  the 
City  Ordinances  be  and  the  same  hereby  is  amended  so 
as  to  read  as  follows : 

"Section  1:  No  person  shall  sell,  peddle,  hawk  or  vend 
upon  the  streets  or  public  places  of  the  city,  by  going 
from  house  to  house,  soliciting  purchases  or  otherwise, 
unless  a  Ucense  or  permit  to  do  so  has  been  previously 
obtained  by  him  or  her  from  the  mayor,  which  license 
must  be  shown  to  any  member  of  the  poUce  force  on 
demand.  All  persons  holding  licenses  to  sell  fish,  farm 
or  garden  products  shall  be  permitted  to  cry  out  their 
wares  upon  the  streets  of  the  city,  except  within  the 
territory  bounded  on  the  east  by  Washington  Street,  on 
the  south  by  Exchange  Street  and  the  Terrace,  on  the 
west  by  Pearl  Street,  and  on  the  north  by  Chippewa  Street, 
including  the  streets  forming  such  boundaries;  but  no 
persons  shall  sell,  peddle,  hawk  or  vend  any  fruits,  farm 
or  garden  produce  or  other  merchandise  on  the  public 
streets  or  grounds  of  the  city  of  Buffalo,  on  Sundays,  or 
after  seven  o'clock  in  the  evening  or  before  seven  o'clock 
in  the  morning  on  other  days. 

"No  vehicle  of  any  kind  or  description,  drawn  by 
animals  or  propelled  by  power  other  than  hand  power, 
shall  be  used  for  the  sale  of  goods,  wares,  merchandise 
or  produce  therefrom  upon  the  streets  or  public  places 
of  the  city,  unless  a  license  has  been  obtained  from  the 
mayor  therefor  and  a  license  plate  prominently  aflSxed 
to  such  vehicle. 

"All  applicants  for  licenses  under  this  section  shall 
produce  satisfactory  evidence   to   the  mayor  of  their 
good  moral  character. 
24 
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''The  fees  for  licenses  issued  under  this  section  shall 
be  as  follows : 

"For  each  one-horse  vehicle,  $75. 

"For  each  two-horse  vehicle,  or  other  vehicle  not 
herein  otherwise  specified,  $100. 

"For  each  hand-cart,  push-cart  or  barrow  $25;  except 
when  said  hand-cart,  push-cart  or  barrow  is  used  ex- 
clusively for  the  sale  of  peanuts  or  popcorn,  in  which 
event  the  fee  for  Ucense  shall  be  $15. 

"Each  such  vehicle  or  cart  shall  at  all  times  display  a 
hcense  plate,  supplied  by  the  mayor  when  the  license  is 
issued,  and  the  number  thereof  shall  be  roistered  at 
the  mayor's  oflfice. 

"For  each  license  for  selling,  peddling,  hawking  or 
vending  from  a  licensed  vehicle,  hand-cart  or  with  basket 
or  other  receptacle,  or  on  foot,  the  fee  shall  be  $25;  ex- 
cept fish  peddlers  and  venders  of  popcorn  or  peanuts, 
vending  from  hand-cart,  barrow  or  basket,  whose  license 
fee  shall  be  $10.  No  license  to  sell  or  peddle  shall  be 
included  in  a  vehicle  or  hand-cart  license,  but  every  such 
license  to  sell  or  peddle  shall  be  issued  separately,  with 
the  hcense  fee  as  herein  fixed,  and  no  Ucense  to  sell  shall 
include  a  license  for  cart  or  vehicle. 

"Each  holder  of  a  Ucense  to  sell,  peddle,  hawk  or  vend 
shaU  wear,  prominently  displayed,  a  badge,  bearing  his 
or  her  number  as  registered  in  the  mayor's  office,  which 
badge  shaU  be  issued  by  the  mayor  at  the  time  of  granting 
the  license,  and  shaU  be  returned  to  the  mayor  upon  the 
expiration  of  the  term  for  which  the  license  was  issued. 
Not  more  than  two  Ucensed  seUers  shaU  seU  from  or  peddle, 
hawk  or  vend  in  connection  with  any  Ucensed  vehicle. 
No  person  other  than  a  Ucensed  seUer  or  peddler  shaU 
seU,  peddle,  hawk,  or  vend  from  or  in  connection  with  any 
Ucensed  vehicle. 

"Not  more  than  one  license  of  any  one  kind  herein 
mentioned  shall  be  issued  to  any  one  person. 

"The  provisions  of  this  section,  requiring  Ucenses  for 
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vehicles,  shall  not  be  construed  to  require  licenses  for 
delivery  wagons,  owned  or  used  by  grocers  or  others 
having  a  store  for  the  sale  of  merchandise  within  the 
city,  solely  for  the  delivery  of  goods  sold  at  such  store. 

''The  mayor  may,  m  his  discretion,  issue  licenses  free 
of  charge  to  indigent  persons  for  peddling  from  hand- 
carts, baskets  or  other  receptacles,  small  articles  or  mer- 
chandise other  than  fruit,  farm  or  garden  products,  upon 
the  public  streets  and  grounds  of  the  city,  but  no  more 
than  one  license  shall  be  issued  to  one  person,  and  no 
such  license  shall  be  transferable. 

"The  penalty  for  a  violation  of  this  section  shall  be 
not  less  than  $10  nor  more  than  $50.  The  mayor  may, 
in  his  discretion,  for  cause  and  without  rebate,  revoke 
any  license  issued  under  this  section. 

''All  licenses  issued  imder  this  section  shall  expire 
on  the  thirtieth  day  of  April  of  each  year. 

"That  Section  4  of  Chapter  XVII  of  the  City  Ordi- 
nances be  and  the  same  is  hereby  amended  so  as  to  read 
as  follows : 

"Sec.  4.  The  mayor  shall  furnish  to  each  person  re- 
ceiving a  vehicle  license  under  section  one  of  this  chap- 
ter, a  metal  plate,  marked  'Licensed  Vehicle,'  upon  which 
shall  be  inscribed  the  number  of  said  license  and  the 
term  for  which  it  is  issued.  Plates  for  hand-carts  or 
push-carts  shall  be  not  less  than  four  inches  by  eight 
inches.  Plates  for  one-horse  or  two-horse  or  other  vehi- 
cles shall  be  not  less  than  ten  inches  by  fourteen  inches. 
Every  such  plate  shall  be  returned  to  the  mayor  at  the 
expiration  of  the  term  for  which  it  was  issued. 

"Every  applicant  for  a  license  under  this  chapter 
shall  furnish  to  the  mayor  a  bond  in  the  siun  of  one 
hundred  doUars,  with  suflScient  sm^ties,  conditioned  for 
the  faithful  observance  by  such  applicant  of  all  the  ordi- 
nances of  the  city  of  Buffalo  in  regard  to  hucksters  or 
licensed  vehicles  for  their  use.  Every  such  bond  must 
be  approved  by  the  mayor  before  acceptance. 
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''Each  application  for  any  license  provided  for  in 
this  chapter  shall  be  made  upon  a  form  to  be  obtained 
at  the  mayor's  ofiSce,  which  shall  set  forth  the  full  name 
of  the  applicant  and  such  other  information  as  the  mayor 
may  require.  All  applications  must  be  certified  under 
oath. 

"Each  such  license  shall  contain  a  full  text  of  sec- 
tions one  and  four  of  this  chapter.  No  license  shall  be 
issued  for  a  siun  less  than  the  license  fee,  nor  shall  any 
hcense  be  issued  to  any  person  who  is  imder  the  age  of 
eighteen  years,  nor  shall  any  person  imder  such  age  ped- 
dle fruits,  farm  or  garden  products. 

''This  chapter  shall  apply  to  wholesale  venders  of 
fruit  and  garden  products." 

Plaintiff  further  alleges,  upon  information  and  belief, 
that  said  defendant,  for  some  time  prior  to  May  1,  1911, 
and  upon  that  date  and  at  all  times  subsequent  thereto, 
was  and  now  is  engaged  in  the  business  of  a  huckster, 
selling,  peddling,  hawking  and  vending  goods,  wares 
and  merchandise  consisting  of  fruits,  produce  and  other 
articles  of  food,  upon  the  streets  or  public  places  of  the 
city,  by  going  from  house  to  house  soliciting  purchases  or 
otherwise,  from  a  vehicle  drawn  by  one  horse,  without 
having  obtained  a  license  or  permit  from  the  mayor  of 
the  City  of  Buffalo  for  such  vehicle  drawn  by  one  horse, 
as  aforesaid,  and  paying  therefor  the  fee  for  such  license, 
viz. :  the  sum  of  $75,  which  said  fee  became  due  and  pay- 
able on  May  1,  1911,  such  license  expiring  on  April  30, 
1912,  in  violation  of  the  provisions  of  the  ordinance  here- 
tofore mentioned  and  described. 

Plaintiff  further  alleges,  upon  information  and  belief, 
that  said  defendant  herein,  in  the  selling,  peddling,  hawk- 
ing and  vending  of  goods,  wares  and  merchandise,  as 
aforesaid,  does  not  wear,  prominently  displayed,  a  badge, 
bearing  his  number  as  registered  in  the  mayor's  office 
which  badge  shall  be  issued  by  the  mayor  of  said  city 
at  the  time  of  the  granting  of  the  license  therein,  in 
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violation  of  the  provisions  of  said  ordinance,  as  afore- 
said. 

Plaintiff  further  alleges,  upon  information  and  belief, 
that  the  said  defendant,  in  the  peddling,  hawking,  vend- 
ing and  sellmg  of  goods,  waxes  and  merchandise,  as  afore- 
said, has  not  attached  to  the  vehicle  so  used  by  him  as 
aforesaid,  a  metal  plate  marked  '^Licensed  Vehicle," 
upon  which  shall  be  inscribed  the  number  of  said  Ucense 
and  the  term  for  which  the  same  is  issued,  such  hcense 
plate  being  supplied  by  the  mayor  of  said  city  when  such 
license  is  issued,  and  the  niunber  thereof  registered  at 
the  o£Eice  of  the  said  mayor,  such  plate  to  be  not  less 
than  10  by  14  inches,  in  violation  of  the  provisions  of  such 
ordinance,  as  aforesaid. 

Plaintiff  further  alleges,  upon  information  and  belief, 
that  the  defendant,  in  the  selling,  peddling,  hawking 
and  vending  of  goods,  wares  and  merchandise  as  afore- 
said, has  not  filed  in  the  office  of  the  mayor  of  said  city  of 
Buffalo,  an  application  for  such  license  as  aforesaid, 
upon  a  form  to  be  obtained  at  the  office  of  the  said  mayor, 
which  said  form  shall  set  forth  the  full  name  of  the  appli- 
cant and  such  other  information  as  the  said  mayor  may 
require,  all  such  applications  to  be  certified  by  such  ap- 
plicant under  oath,  in  violation  of  the  provisions  of  the 
ordinance  as  aforesaid. 

Plaintiff  further  alleges,  upon  information  and  belief, 
that  the  said  defendant  herein  is  engaged  in  the  business 
of  a  huckster,  selling,  peddling,  vending  and  hawking 
goods,  wares  and  merchandise  as  aforesaid,  without 
having  filed  with  the  mayor  of  said  city  a  bond  in  the 
sum  of  $100,  with  sufficient  sureties,  conditioned  for 
the  faithful  observance  by  such  applicant  of  all  the  ordi- 
nances of  the  city  of  Buffalo  in  regard  to  hucksters  or 
licensed  vehicles  for  their  use,  in  violation  of  the  provisions 
of  such  ordinance  as  aforesaid,  such  bond  to  be  approved 
by  the  mayor  of  said  city. 

Wherefore,  plaintiff  demands  judgment  against  the 
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defendant  herein  for  the  sum  of  fifty  dollars  ($50.00), 
with  interest  thereon  from  the  1st  day  of  May,  1911, 
besides  the  costs  and  disbm'sements  of  this  action. 

Clark  H.  ELammond, 
Corporation  oomisd. 

Attorney  for  plainti£F, 
31  aty  and  County  Hall, 

Buffalo,  N.  Y. 
[Verification.] 


Cmr  OP  New  York,  Respondent,  v.  James  W.  Hough, 
et  al..  Defendants,  and  Illinois  Surety  Company, 
Appellant  ^ 

(208  N.  Y.  553;  aff'g  without  opinion  146  App.  Div.  956;  131  Supp. 

1108;  no  opinion) 
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cover from  indemnitor  damages  for  injury  to  property  from 
blasting 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
entered  December  7,  1911,  aflSrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  on  an 
mdemnity  bond  to  recover  for  mjuries  to  property  aUeged 
to  have  resulted  from  blasting. 

Nelson  L.  Keach,  for  appellant. 

Archibald  R.  Watson,  Corporation  Counsel  (Terence 
Farley  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs,  no  opinion. 


^  For  complaint  from  this  case,  see  post,  page  375.    For  charge  of 
court,  see  post,  page  379. 
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Concur:  Cullen,  Ch.  J.,  Gray,  Willard  Bartlett, 
Chase,  Hogan  and  Cuddeback,  J  J.  Not  sitting: 
Miller^  J. 
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Supreme  Court,  County  of  New  York. 


The  City  of  New  York, 

Plaintiff, 
against 
James  W.  Hough,  John  T.  McMahon, 
Ferdinando    Gallo,    and    Illinois 
Surety  Company, 

Defendants. 

Plaintiff  complains  of  defendants,  by  Francis  K.  Pendle- 
ton, Corporation  Counsel,  and  for  its  cause  of  action 
alleges,  on  information  and  belief: 

I.  That  the  plaintiff  is  and  was  at  the  tunes  mentioned 
in  this  complaint  a  domestic,  municipal  corporation, 
organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  New  York  and  its  ancient  charters. 

II.  That  the  defendant,  lUinois  Surety  Company,  is 
and  was  at  the  times  mentioned  herem  a  foreign  corpora- 
tion, organized  and  existing  imder  and  by  virtue  of  the 
laws  of  the  State  of  New  Jersey,  with  an  office  for  the 
transaction  of  business  in  the  Borough  of  Manhattan, 
City  and  State  of  New  York. 

III.  That  on  or  about  the  17th  day  of  November,  1908, 
the  defendant,  Ferdinando  Gallo,  made  an  application 

^  From  CUy  of  New  York  v.  Hough,  208  N.  Y.  553;  afif'g  without 
opinion  146  App.  Div.  956;  131  Supp.  1108.  See  ante,  page  374.  For 
charge  of  court,  see  post,  page  379. 
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in  writing  to  the  Conunissioner  of  the  Fire  Department 
of  The  City  of  New  York,  a  duly  constituted  officer  of 
the  plaintiff,  for  a  hcense  to  use  and  keep  explosives  in 
blasting  operations,  at  such  place  or  places  in  The  City 
of  New  York  as  might  be  designated  in  a  permit  or  per- 
mits thereafter  issued  under  such  license  by  the  Fire 
Commissioner,  in  conformity  with  an  ordinance  and  the 
regulations  made  thereunder,  to  regulate  the  sale,  use  and 
transportation  of  explosives  in  The  City  of  New  York, 
passed  by  the  Board  of  Aldermen  of  The  City  of  New 
York,  on  May  13, 1902;  and  the  defendant,  Gallo,  thereby 
agreed  to  fully  comply  with  all  of  the  said  regulations. 

IV.  That  on  said  17th  day  of  November,  1908,  the 
defendants  Ferdinando  Gallo  and  Illinois  Surety  Com- 
pany executed  their  certain  bond  of  indemnity,  which 
was  dehvered  by  the  defendant  Gallo  with  the  said  ap- 
plication for  license  to  use  and  keep  explosives,  and  the 
said  Gallo  and  Illinois  Surety  Company  bound  them- 
selves unto  the  plaintiff  in  the  sum  of  $5,000,  the  condi- 
tion of  the  said  obligation  being  that  if  the  said  Ferdi- 
nando Gallo  and  Illinois  Surety  Company,  their  several 
and  respective  heirs,  executors,  administrators,  succes- 
sors or  assigns  or  any  of  them,  should  well  and  truly  pay 
to  the  City  of  New  York,  its  certain  attorneys,  successors 
or  assigns,  any  loss,  damage  or  injury  resulting  to  pel-sons 
or  property  from  the  use  and  keeping  of  explosives,  and 
strictly  observe  an  ordinance  and  the  regulations  made 
thereunder  to  regulate  the  sale,  use  and  transportation 
of  explosives  in  the  City  of  New  York,  passed  by  the 
Board  of  Aldermen  of  the  City  of  New  York  on  May  13, 
1902,  and  approved  by  the  Mayor  of  the  City  of  New  York 
on  May  19,  1902,  imder  and  by  virtue  of  such  permit 
as  aforesaid,  such  payment  to  be  for  the  benefit  of  any 
and  all  persons  suffering  damage  or  loss  thereby,  then 
the  said  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue. 

V.  That  on  or  about  the  30th  day  of  November,  1908, 
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the  said  Fire  Department  of  the  City  of  New  York, 
through  its  proper  officer,  the  Inspector  of  Combustibles 
of  said  Department,  granted  and  issued  to  defendant, 
Ferdinando  Gallo,  upon  his  said  application,  a  license 
authorizing  the  said  Gallo  to  use  explosives  for  blasting 
operations  at  the  time  and  in  the  place  and  manner 
designated  in  the  permits  or  licenses  to  be  issued  by  the 
Fire  Department  to  him. 

VI.  That  on  or  about  the  19th  and  25th  dayB  of  August, 
1909,  at  or  near  the  premises  known  as  No.  513  West 
161st  Street,  in  the  Borough  of  Manhattan,  City  of  New 
York,  the  defendants  negligently,  unlawfuUy  and  reck- 
lessly exploded  and  caused  and  permitted  to  be  exploded 
blasts  in  and  about  said  premises,  and  discharged  and 
caused  and  permitted  to  be  discharged  large  quantities 
of  dynamite  or  other  explosives  in  and  about  said  place, 
by  reason  of  which  rock,  dirt  and  other  material  was 
thrown  upon  premises  owned  by  the  plaintiff,  and  the 
reckless  and  unlawful  discharge  of  said  dynamite  or  other 
explosive  as  aforesaid,  together  with  the  throwing  of 
such  material  upon  plaintiff's  premises  resulted  in  injury 
and  damage  to  plaintiff's  property,  to  wit,  the  fire  engine 
house  situated  at  513  West  161st  Street,  Borough  of 
Manhattan,  City  of  New  York,  occupied  by  Engine 
Company  No.  84. 

VII.  That  the  said  unlawful  blasts,  discharge  of  ex- 
plosives and  trespass  as  aforesaid  caused  the  walls  of 
plaintiff's  said  fire-house  at  No.  513  West  161st  Street 
to  crack  and  bulge  in  and  caused  the  underpinning  of 
the  said  fire-house  to  settle  and  the  walls,  floors,  plmnb- 
ing  and  other  portions  of  the  said  fire-house  to  become 
cracked,  displaced  and  rendered  insecure. 

VIII.  That  by  the  laws,  ordinances  and  regulations 
governing  the  manufacture,  storage,  sale  and  use  of 
explosives  and  combustibles  in  The  City  of  New  York, 
under  which  the  said  application  made  by  the  defendant 
Gallo,  was  made  and  referred  to  in  the  said  bond  of  in- 
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demnity  executed  by  the  defendants  Gallo  and  Illinois 
Surety  Company,  it  is  especially  provided  that  "no  opera- 
tions shall  begin  under  a  license  for  the  use  of  explosives 
and  blasting  without  a  permit  being  granted  by  the  Fire 
Department  under  the  said  regulations  of  the  Municipal 
Explosives  Commission  for  the  specific  place  and  in  the 
specific  manner  in  The  City  of  New  York." 

IX.  That  no  license  or  other  permit  or  authority  had 
ever  been  issued  to  the  defendants,  or  any  of  them,  by 
the  Fire  Department  of  the  City  of  New  York  for  the  use 
of  explosives  for  blasting  at  or  near  the  said  premises,  511 
West  161st  Street,  Borough  of  Manhattan,  City  of  New 
York,  as  by  the  statutes,  ordinances  and  regulations 
therein  provided,  and  the  said  blasting  and  discharge 
of  explosives  as  aforesaid  was  unlawful  and  without  any 
authority  whatever. 

X.  That  by  reason  of  the  matters  aforesaid,  plaintiff 
suffered  damage  by  the  said  unlawful  acts  in  the  sum  of 
five  thousand  dollars  ($5,000).  Plaintiff  begs  leave  to 
refer  to  and  prove  upon  the  trial  of  this  action  the  ordi- 
nances, regulations  and  other  documents  referred  to  in 
this  complaint  as  if  herein  set  forth  and  pleaded  at  length. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendants  and  each  of  them  for  the  said  sum  of  five 
thousand  dollars  ($5,000),  together  with  the  costs  and 
disbursements  of  this  action. 

Francis  E.  Pendleton, 
Corporation  counsel. 
Attorney  for  plamtiff. 

Hall  of  Records, 
Borough  of  Manhattan, 
New  York  Qty. 
[Venficaiian.] 
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tion to  Recover  from  Indemnitor  Damages  for  Injury  to  Prop- 
erty from  Blasting  ^ 

GENTLEBiEN  OF  THE  JuRYi  Through  all  these  complex 
questions  as  to  whom  the  licenses  and  permits  and  so 
forth  were  issued,  you  will  start  with  one  question  that 
is  not  disputed  here,  and  that  is  that  Gallo  was  doing 
this  work,  was  doing  this  excavation  and  blasting.  There 
is  no  dispute  about  that.  So  that  you  have  Gallo  as  the 
man  who  was  doing  the  work.  The  next  thing  is  that 
as  the  result  of  the  explosion  next  to  the  fire  house,  the 
walls  and  pipes  and  partitions  were  injured.  There  is 
no  dispute  about  that.  If  we  proceed  along  and  go  by 
process  of  elimination,  and  find  out  just  exactly  what 
questions  are  proven  without  dispute,  you  will  then 
come  to  the  resolution  of  just  the  simple  questions  for 
you  to  determine. 

Further,  there  is  no  question  but  that  the  reasonable 
cost  of  the  damage  done  to  that  building  was  $895.  About 
these  questions  there  is  no  dispute  at  all. 

Who  is  responsible  for  this?  On  its  face,  it  would  ap- 
pear that  where  blasting  occurs,  and  because  of  that 
blasting  that  a  neighbor's  property  is  injured,  somebody 
ought  to  be  responsible  for  that  injury,  if  the  blasting 
was  done  negligently.  It  would  shock  conomon  sense  to 
think  that  a  man's  property  alongside  of  a  place  where 
excavation  and  blasting  are  being  conducted  will  be 
damaged  by  that  excavation  and  blasting,  and  no  one 
responsible  for  it.  That  is  not  common  sense,  nor  is  it 
the  law. 

^  From  City  of  New  York  v.  H(mgh,  208  N.  Y.  653;  aflf'g  without 
opinion  146  App.  Div.  956;  131  Supp.  1108.  See  anle,  page  374.  For 
complaint  from  this  case,  see  arde,  page  375. 
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What  was  the  cause  of  this  damage?  It  is  unquestioned 
that  it  was  the  blasting.  You  start  with  that.  This  is 
the  undisputed  proof  before  you:  Gailo  on  the  ground 
doing  the  work,  the  blasting  being  done  by  him,  the  ex- 
plosions from  the  blasting  causing  the  concussion  that 
resulted  in  the  damage  to  this  house,  and  the  damage 
amountmg  to  $895.  Who  is  responsible?  The  City  says 
that  Gallow  is  responsible,  the  man  who  was  doing  the 
work,  and  in  addition  to  his  responsibility,  the  Bonding 
Company  that  bonded  him  as  required  by  law  is  also 
responsible.  Gallo  could  not  have  obtained  a  license 
to  carry  on  this  blasting  or  excavation  without  filing  a 
bond,  and  the  defendant  Surety  Company  went  on  his 
bond  guaranteeing  to  pay  any  loss  that  might  result 
from  his  conduct. 

The  first  defense  that  the  defendants  interpose  is  that 
they  are  not  responsible;  that  Gallo  did  not  have  a  license; 
he  has  acknowledged  his  own  signature;  and  his  own 
statement  that  he  did  get  a  Ucense.  Then  there  is  evidence 
by  the  clerk  in  the  Fire  Department  that  he  issued  a 
license  in  accordance  with  this  application,  and  received 
a  check  of  $10.00  and  Gallo  himself  says  he  paid  $10.00 
to  the  Fire  Department  when  he  appUed  for  this  Ucense. 
Do  you  think  you  need  any  greater  or  additional  proof 
than  that  a  Ucense  was  issued  to  GaUo?  If  the  Ucense 
was  issued  to  Gallo,  there  was  something  else  required. 
If  you  find  that  the  license  was  issued  to  GaUo,  as  a 
question  of  fact  for  you  to  determine,  there  was  something 
else  GaUo  had  to  have,  and  that  is  the  permit  to  do  the 
excavation  of  this  particular  place.  He  was  bound  to 
get  that  permit.  There  is  evidence  that  no  such  i)ermit 
was  issued  to  Gallo  to  carry  on  the  excavation  in  that 
place.  Gallo  claims  that  he  went  in  simply  as  an  em- 
ployee there.  Of  whom?  He  sajrs  he  received  $3.50 
a  day  for  the  first  week  from  a  Mr.  Hough,  and  $4.00  a 
day  from  a  Mr.  Hough.  There  is  nothing  in  evidence  to 
show  that  he  received  his  wages  from  Leeson,  the  man 
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who  claims  to  have  the  permit  for  the  excavation  in 
that  place.  So  that  you  will  see,  gentlemen,  in  the  pecul- 
iar atmosphere  created  by  these  licenses  and  permits 
and  contracts  and  employments,  and  so  forth,  between 
Gallo  and  Leeson  and  Hough,  that  there  are  these  un- 
questioned facts  before  you;  Gallo  doing  the  excavation, 
that  he  had  appUed  for  a  license,  that  he  himself  says 
he  received  a  license,  that  he  himself  says  that  he  paid 
$10.00  when  he  applied  for  the  license,  and  the  City  has 
shown,  and  it  is  uncontradicted,  that  no  permit  was  .  .  . 
granted  him  for  carrying  on  excavation  at  that  place. 

The  defendant  seeks  to  justify  his  work  by  showing 
that  he  had  a  certificate  of  fitness.  That  was  not  neces- 
sary— that  was  not  all  that  was  necessary.  There  was 
something  more.  He  should  have  had  a  permit  from  the 
City  to  do  the  excavation  under  the  license  which  it  is 
claimed  was  already  granted  to  him  to  keep  explosives 
on  those  premises.  The  hcense,  remember,  was  not  to  do 
the  excavation,  it  was  to  keep  explosives;  the  permit 
was  to  do  the  excavation;  the  certificate  of  fitness  simply 
said  that  the  man  who  was  to  do  the  excavation  was  com- 
petent to  do  it.  Those  are  three  things:  first,  the  hcense 
to  keep  explosives;  second;  the  permit  to  use  the  explosives 
on  the  particular  premises;  and  thirdly,  the  certificate 
of  fitness  that  the  man  who  appUed  the  explosives  was  a 
competent  man  to  do  it.  Those  are  the  three  things  that 
were  required.  And  of  those  three  things,  Gallo  had  two. 
It  is  claimed  by  the  City  when  the  license  had  been  issued 
to  him  to  keep  explosives  on  those  premises,  he  had  a 
certificate  of  fitness  that  he  was  competent  to  use  explo- 
sives, but  he  did  not  have  a  permit  to  apply  and  use  the 
explosives  on  those  premises.  Now,  the  question  comes 
before  you  as  to  whether  or  not  there  was  neghgence. 
You  have  the  right  to  take  into  consideration  on  this 
question  the  manner  in  which  the  explosions  were  carried 
on;  the  notice  which  the  City  alleges  was  given  to  him 
by  the  captain  of  the  fire  house,  that  he  would  have  to 
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alter  his  method  or  put  m  less  charges,  or  something, 
otherwise  the  house  would  be  blown  down;  the  additional 
circumstance  that  after  the  injury  was  done,  that  the 
rock  that  had  been  excavated  was  removed  by  a  pick 
or  crowbar  or  shovel.  If  it  could  have  been  removed  by 
that  means  or  that  method,  then  it  could  have  been  re- 
moved before;  and  if  it  could  have  been  removed  before 
by  that  method  and  it  was  not  removed,  but  another 
method  was  adopted  which  resulted  in  damage  to  the 
adjoining  property,  that  is  a  circumstance  for  you  to 
consider  on  the  question  of  negligence.  Taking  that  into 
consideration,  and  the  failure  of  Gallo  to  obtain  a  permit 
to  use  explosives  upon  that  property,  if  you  find  those 
facts,  that  would  constitute  negligence.  If  you  find  that 
the  defendant  Gallo  was  negligent,  that  he  had  not  taken 
proper  precautions,  that  he  could  have  removed  that 
rock  after  receiving  warning  and  notice  by  other  means 
than  the  means  he  adopted,  that  the  means  he  adopted 
were  adopted  without  lawful  authority,  he  not  having 
obtained  a  permit,  if  you  find  on  all  those  facts  that 
Gallo  was  guilty  of  negligence,  then  you  should  find  a 
verdict  for  the  plaintiff. 

If  the  jury  find  that  the  defendant  GaUo  was  guilty, 
and  that  through  its  negligence  the  adjoining  building 
was  damaged,  it  must  be  then  determined  by  you  what 
is  reasonable  compensation  to  the  plaintiff  for  that  dam* 
age,  the  claim  being  for  $895.  But  it  is  for  you  to  say 
whether  that  is  reasonable.  If  you  find,  of  course,  that 
he  was  not  negligent,  that  he  was  not  guilty  of  negligence, 
then  your  verdict  will  be  for  the  defendant.  It  is  for 
you  to  say  on  this  proof.  And  if  you  find  that  Gallo  was 
guilty  of  negligence  and  the  injury  was  caused  by  his 
negligence,  then  the  defendant  surety  company  is  liable 
for  the  damage  that  he  did,  on  their  bond.  That  I  charge 
you,  as  a  matter  of  law.  I  submit  the  case  to  you,  gentle- 
men.   You  may  retire. 

Mr.  Callaghan:  May  I  ask  your  Honor  to  charge  that 


City  of  New  York  v.  Hough  383 

Charge 

there  is  no  proof  in  this  case  on  behalf  of  the  City  that 
the  stone  could  have  been  removed  in  any  other  way 
prior  to  the  time  of  the  blasting  than  by  blasting  itself? 

The  Court:  That  is  so.  I  have  charged  you,  gentle- 
men, that  you  may  infer  from  the  evidence  that  when  it 
was  removed  by  pick  or  crowbar  or  shovel,  after  the 
damage  was  done  to  the  adjoining  building,  you  could 
infer  whether  or  not  it  could  have  been  removed  by  those 
methods  before  the  explosion.  It  is  a  question  for  you 
to  determine. 

Mr.  Callaghan:  I  except  to  the  refusal  of  the  coiui^ 
to  charge  in  the  words  requested,  and  I  except  to  the 
charge  as  made  by  the  court  with  reference  to  that  re- 
quest. 

The  Court:  How  can  you  except  to  my  refusal  when  I 
charge  your  request? 

Mr.  Callaghan :  You  did  not  charge  it  in  my  words. 

The  Court:  I  charged  it  in  counsel's  words,  in  the 
express  language. 

Mr.  Callaghan:  I  except  to  that  part  of  your  Honor's 
charge  wherein  you  say  in  substance  or  in  words  that 
the  negligence  of  Gallo  was  the  negligence  of  the  surety 
company. 

The  Court:  I  did  not  say  that;  I  did  not  make  use  of 
any  such  words. 

Mr.  Callaghan :  May  I  ask  the  stenographer  to  read  it? 

The  Court:  No. 

Mr.  Callaghan:  May  I  take  an  exception  to  your 
Honor's  refusal  to  allow  me  to  except  to  the  part  of  your 
charge  to  which  I  am  trying  to  refer? 

The  Court:  No,  I  don't  refuse  you;  I  simply  correct 
you  in  your  misstatement. 

Mr.  Callaghan:  May  I  get  an  exception?  I  ask  your 
Honor  to  get  my  exception. 

The  Court:  Get  your  exception;  you  have  it  now. 

Mr.  Callaghan:  I  except  to  that  part  of  your  Honor's 
charge  in  which  you  charge,  in  substance  or  in  words, 
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that  the  negligence  of  Gallo  was  the  negligence  of  the 
surety  company,  and  if  they  find  that  Gallo  was  negligent, 
the  surety  company  would  be  liable. 

The  Court:  Gentlemen,  if  I  charged  you  in  that  way, 
and  I  do  not  believe  that  I  did — it  is  not  my  memory 
that  I  did — but  if  I  did  it  was  an  inadvertence.  What  I 
intended  to  charge,  if  I  did  not  clearly  express  my  inten- 
tion, was  that  if  you  find  Gallo  to  be  negligent,  and  that 
the  damage  caused  to  this  building  was  due  to  his  negli- 
gence, then  the  defendant  surety  company  is  responsible 
for  the  consequences  of  his  negligence. 

Mr.  Callaghan:  I  except  to  that  part  of  your  Honor's 
charge  just  recited. 

I  ask  your  Honor  to  charge  that  if  the  jury  find  that 
there  was  an  application  for  a  license  signed  by  Leeson, 
and  that  there  was  a  license  issued  to  Leeson,  that  there 
was  a  permit  issued  to  Leeson  to  do  the  blasting  or  the 
work  in  question,  and  that  Gallo  secured  a  certificate 
of  fitness  under  the  rules  and  regulations  of  the  Municipal 
Explosive  Commission  and  did  the  work  as  an  employee 
for  any  one,  for  Hough,  that  the  surety  company  is  not 
liable  in  this  action. 

The  Court:  I  decline  to  charge  in  the  language  requested. 

Mr.  Callaghan:  I  except  to  your  Honor's  refusal 
to  charge. 

I  ask  your  Honor  to  charge  that  if  the  jury  find  that  a 
license  was  issued  to  Gallo  imder  his  appHcation,  and  that 
no  permit  was  issued  by  the  City  upon  Gallo's  applica- 
tion, to  do  the  work  on  161st  Street,  that  then  and  m 
that  event  the  surety  company  is  not  liable  for  whatever 
damages  ensued. 

The  Court:  I  decline  to  charge  in  the  language  re- 
quested. 

Mr.  Callaghan:  I  except  to  your  Honor's  refusal  to 
charge. 

I  ask  your  Honor  to  charge  the  jury  that  Gallo  was 
only  an  operator  on  the  job. 
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The  Court:  I  decline  to  so  charge. 

Mr.  Callaghan:  Exception. 

I  ask  an  exception  to  your  Honor's  charge  wherein 
you  say  in  substance  or  in  words  that  Gallo  was  doing 
the  work  on  the  premises  m  question. 

I  take  an  exception  to  that  part  of  your  Honor's  charge 
wherein  you  say  in  substance  or  in  words  that  it  would 
appear  that  when  damage  was  done  to  a  neighbor's 
property,  that  somebody  is  liable  for  that  damage. 

The  Court :  I  did  not  say  it  would  appear.  Take  your 
exception. 

Mr.  Callaghan:  I  except  to  that  part  of  your  Honor's 
charge  wherein  you  say,  in  substance  or  in  words,  that 
the  damages  caused  here  were  the  result  of  the  blasting. 

The  Court:  You  may  retire,  gentlemen. 

The  jury  found  a  verdict  ''for  the  City." 

Defendant's  Counsel:  I  move  to  set  aside  the  verdict 
and  for  a  new  trial  upon  all  the  grounds  set  forth  in  §  999 
of  the  Code. 

Motion  denied;  exception. 


Matter  op  Dailey  &  Ivins  for  a  Mandamus  against  Wil- 
liam A.  Prendergast 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  Sept.  1,  1914) 

Mandamus;  enforcement  of  contract  claims  against  city  of  New 

York  by  peremptory  mandamus 

1.  Where  there  is  no  question  of  fact  the  pure  legal  question 
of  the  legality  or  non-legality  of  contractual  claims  against 
the  City  arising  under  written  contracts  for  the  performance 
of  City  work,  may  be  determined  upon  the  mandamus;  So 
held,  where  the  relators  had  made  a  special  deposit  to  secure 
the  performance  of  a  street  cleaning  contract  under  which 
it  was  provided  that  the  unexpended  portion  thereof  should 
be  returned  to  the  contractor  at  the  end  of  one  year. 
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Statement  of  Case 


Paul  D.  Hawkins,  Respondent,  v.  August  Kuhne,  Ap- 
pellant ^ 

(208  N.  Y.  555;  aflf'g  153  App.  Div.  216;  137  Supp.  1090) 

Assault;  false  imprisonment;  detention  upon  charge  of  embezzle- 
ment; liability  of  police  officer;  justification  for  arrest 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial  Department, 
entered  November  21,  1912,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action  to 
recover  for  an  alleged  assault  and  false  imprisonment  al- 
leged to  have  been  committed  against  plaintiff  by  def  end- 

^  For  complaint  from  this  case,  see  posty  page  388.  For  charge  of 
court,  see  past,  page  390. 

It  appeared  that  the  plaintiff  was  the  (General  Manager  of  a  company 
in  Porto  Rico  and  that  his  emplo3anent  was  to  begin  on  his  leaving 
the  United  States  and  continue  until  his  return  thereto.  He  drew  a 
check  on  the  company  for  the  balance  of  his  salary,  with  the  assent 
of  the  officers  of  the  company,  and  resigned  his  position  and  sailed  for 
New  York.  Upon  his  arrival  in  New  York  he  was  arrested  by  a  police 
officer  who  had  received  a  cablegram  sent  to  the  District  Attorney, 
from  the  Government  of  Porto  Rico,  requesting  the  arrest  of  the  plain- 
tiff upon  a  charge  of  embezzlement.  The  plaintiff  was  arrested,  photo- 
graphed and  measured  in  accordance  with  police  r^ulations.  The 
Magistrate  refused  to  entertain  a  complaint  against  the  plaintiff  and 
released  him  on  bail,  charged  with  vagrancy.  The  defendant,  upon 
the  direction  of  the  District  Attorney,  caused  the  plaintiff  to  be  re- 
arrested and  taken  back  to  jail.  This  constituted  the  alleged  false 
impriisonment.  The  plaintiff  was  finally  discharged  on  information 
of  the  dismissal  of  the  proceedings  against  him  in  Porto  Rico.  It  was 
held  by  the  Appellate  Division  that  the  direction  of  a  verdict  for  the 
plaintiff  for  a  fair  compensation,  to  be  determined  by  the  jury,  was 
proper;  that  the  defendant,  by  ordering  that  the  plaintiff  be  photo- 
graphed, measured,  etc.,  was  Uable  for  the  assault  committed;  that 
the  cablegram  from  Porto  Rico  and  the  direction  of  the  District  Attor- 
ney formed  no  justification  or  excuse  for  the  defendant's  order  that 
the  plaintiff  be  re-arrested  and  taken  back  to  jail.  153  App.  Div.  216; 
137  Supp.  1090. 
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ant  while  acting  captain  of  the  police  force  of  the  city  of 
New  York. 

Archbald  R.  Wataorif  Corporation  Counsel  (Jesse  W. 
Johnson  and  James  D.  BeU  of  counsel),  for  appellant. 

Ar^ur  F.  Gotthold,  William  H.  Corbitt  and  Ernest  J. 
EUenwood  for  respondent. 

Judgment  affirmed,  with  costs. 

Concur:  Cullen,  Ch.  J.,  Gray  and  Willard  Bartlett, 
JJ.,  on  opinion  of  Woodward,  J.,  below.  Concur  in 
result:  Chase,  Cuddeback,  Hogan  and  Miller,  JJ. 


Fonn  No.  66 


Complaint;  Assault;  False  Impiisonmeiit;  Detention  upon  Cbaxge 
of  Embezzlement;  Liability  of  Police  Officer  ^ 

Supreme  Court,  County  of  Kings. 


Paul  D.  Hawkins 

Plaintiff, 
against 
August  Kuhne, 

Defendant. 

The  plaintiff  above  named,  by  Gould  &  Wilkie,  his 
attorneys,  complaining  of  the  defendant  herein,  alleges: 

FOR  A  FIRST  CAUSE   OF  ACTION 

First:  That  on  the  28th  day  of  April,  1908,  at  the 
Borough  of  Brooklyn  in  the  City  of  New  York,  County 
and  State  of  New  York,  the  defendant,  with  force  and 
arms  assaulted  the  plaintiff  and  then  and  there  forced 

^  From  Hawkins  v.  Kuhne,  208  N.  Y.  556;  aff'g  163  App.  Div.  216; 
137  Supp.  1090.  See  ante,  page  387.  For  charge  of  court,  see  poa, 
page  390. 
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and  compelled  the  said  plaintiff,  maliciously,  wrongfully 
and  unlawfully,  to  go  from  the  Adams  Street  Police 
Station  in  said  Borough  of  Brooklyn  into  the  public  streets 
of  said  City  of  Brooklyn  and  then  and  there  forced  and 
compelled  him  to  go  in  and  along  divers  public  streets 
in  said  city  to  Police  Headquarters  in  said  Borough  of 
Brooklyn. 

Second  :  That  at  said  Police  Headquarters  in  Brooklyn 
the  defendant  maliciously,  wrongfully  and  unlawfully 
and  without  any  provocation  or  cause  assaulted  the  said 
plaintiff  and  photographed  him  for  the  '^Rogues'  Gal- 
lery," so  called,  and  measured  him  under  the  Bertillon 
system,  so  called,  for  the  purposes  of  said  ''Rogues' 
GaUery." 

Third:  That  all  of  the  said  malicious  and  imlawful 
acts  aforesaid  were  against  the  will  of  the  said  plaintiff. 

Fourth:  That  the  plaintiff  was  thereby  greatly  hurt 
bodily  and  mentally  and  was  thereby  accordingly  injured. 

Fifih:  The  plaintiff  has  sustained  damages  thereby 
in  the  sum  of  fifteen  thousand  dollars  ($15,000). 

FOR  A  SECOND   CAUSE  OF  ACTION 

Sixth:  That  on  the  28th  day  of  April,  1908,  at  the 
Borough  of  Brooklyn,  in  the  City  of  New  York,  the  de- 
fendant wrongfully,  imlawfully  and  maliciously,  and 
without  any  warrant  or  pretence  of  legal  process,  arrested 
the  plaintiff  and  detained  him  and  deprived  him  of  his 
liberty  for  a  period  of  about  five  hours. 

Seventh:  That  the  plaintiff  was  thereby  injured  and 
compelled  to  procure  bail  and  expend  large  sums  of 
money  for  counsel  and  necessary  expenses. 

Eighth:  That  by  reason  thereof  plaintiff  suffered 
great  mental  and  bodily  injury. 

Ninth:  By  reason  of  the  premises,  plamtiff  has  been 
damaged  in  the  sum  of  fifteen  thousand  dollars  ($15,000). 

Wherefore  the  plamtiff  demands  judgment  against 
the  defendant  in  the  further  siun  of  fifteen  thousand 
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dollars  ($15,000),  making  in  all  the  sum  of  thirty  thousand 
dollars  ($30,000),  together  with  the  costs  and  disbiu'se- 
ments  of  this  action. 

Gould  &  Wilkie, 
Attorneys  for  plaintiff, 
No.  2  Wall  Street, 
Borough  of  Manhattan, 
New  York  City. 
[Verification.] 


Form  No.  57 


Charge;  Assault;  False  Imprisonment;  Detention  upon  Charge 
of  Embezzlement;  Liability  of  Police  Officer;  Justification  for 
Arrest^ 

OLARK,  J  • ! 

Mr.  Foreman,  and  Gentlemen  of  the  Jury:  You,  of 
course,  by  this  time  understand  that  the  coml  has  taken 
the  responsibility  of  deciding  that  the  defendant  must 
pay  damages  to  the  plaintiff.  Before  counsel  summed 
up  they  were  advised  that  the  only  issue  which,  the  cowrt 
would  present  to  you  would  be  the  amount  of  damages 
which  the  plaintiff  should  recover  by  your  verdict,  from 
the  defendant.  Therefore,  any  allusion  by  counsel  to 
any  subject  foreign  to  the  question  of  damages  is  to  be 
by  you  entirely  disregarded.  You  will  forget  it.  The 
simple  question  is  how  much  will  you  award  to  this  plain- 
tiff for  the  legal  injuries  which  the  court  tells  you  he  has 
suffered  at  the  hands  of  the  defendant. 

The  plaintiff  is  a  citizen,  who  stands  before  you  through- 
out this  trial  and  in  the  jury-room  as  an  innocent  citizen 
against  whom  no  crime  has  been  proved.  The  defendant 
was  a  peace  officer,  high  in  the  Department  of  Police  in 

*  From  Hawkins  v.  Kithne,  208  N.  Y.  555;  aff'g  153  App.  Div.  216; 
137  Supp.  1090.  See  anUf  page  387.  For  complaint  from  this  case,  see 
antCy  page  388. 
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the  City  of  New  York.  What  the  court  personally 
thinks  as  to  the  conduct  of  the  police  officer,  the  court 
will  not  express,  because  it  is  not  an  issue  in  this  case. 
You  have  heard  the  explanation  of  the  police  officer  him- 
self, the  defendant,  as  to  what  rules  he  acted  under  and 
how  he  endeavored  to  comply  with  those  rules. 

The  only  comment  the  court  will  make  upon  that  is 
the  one  already  made,  that,  however  honest,  however 
truly  zealous  in  the  apprehension  of  criminals  he  may  have 
been,  he  committed  legal  error,  which  renders  him  re- 
sponsible to  the  plaintiff.  Therefore,  even  though  the 
defendant  may  have  fully  complied  with  the  rules  of  the 
Department,  that  in  no  way  disturbs  or  dimmishes  the 
plaintiff's  right  of  recovery. 

The  illegal  acts  complained  of  are  practically  few. 
The  first  was  the  photographing,  the  measuring,  and  the 
taking  of  the  finger-prints  of  the  plaintiff,  in  the  manner 
and  under  the  circumstances  which  have  been  described 
to  you.  The  second  is  incarceration  for  five  hours,  and, 
during  that  incarceration,  the  deprivation  of  his  liberty, 
while  he  was  in  a  prison  cell,  unable  to  act  as  a  free  man, 
and  dispose  of  himself  as  he  saw  fit.  These  are  the  acts 
which  the  court  declares  to  you  to  have  been  illegal.  They 
are  the  acts  for  which  the  plaintiff  is  entitled  to  com- 
pensation. Different  men  are  differently  affected  by 
what  happens  to  them;  in  other  words,  we  are  all  of  dif- 
ferent dispositions,  of  different  temperaments;  what 
might  be  an  insult  to  one  would  pass  unheeded,  not  even 
understood  by  another.  Therefore,  you  are  at  Hberty 
to  take  into  consideration  from  the  evidence  how  this 
plamtiff  was  circumstanced,  and  in  reachmg  a  conclusion 
on  that  point  you  are  to  consider  his  antecedents,  his 
nurture,  his  education,  the  work  for  which  he  fitted  him- 
self in  life,  the  time  during  which  he  was  employed  and 
to  what  extent  he  has  had  continuous  work,  bearing  in 
one  sense  upon  the  man's  character,  or,  at  least,  upon 
his  ability.    I  may  refer,  in  view  of  the  address  of  counsel 
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for  the  defense,  to  what  is  sometimes  called  in  the  law 
vindictive  or  pmiitive  damages.  In  this  class  of  cases, 
under  certain  circumstances,  the  court  may  charge  the 
jury  to  give  pimitive  damages;  that  is,  damages  which 
will  punish  a  defendant  and  deter  him;  vindictive,  be- 
cause the  acts  of  the  defendant  showed  a  vindictive,  a 
hostile  feeling  on  his  part.  Now,  let  no  consideration 
of  that  kind  enter  into  your  verdict.  The  court  has 
decided  and  charges  you  that  in  this  case  you  may  not 
award  damages  which  are  either  vindictive  or  punitive. 
The  legal  word  which  describes  the  damages  which  you 
may  give  is  compensatory.  The  plaintiff  has  this  one  day 
in  coiut  in  which  to  get  redress,  and  you  are  called  upon 
to  compensate  him  for  the  damages  which  he  had  sus- 
tained. 

In  reaching  a  conclusion  as  to  proper  and  just  com- 
pensatory damages,  you  ntiay  include  the  following 
elements : 

The  plaintiff  is  entitled  to  be  reimbursed  for  the  ex- 
penses incurred  by  him,  on  account  of  the  iUegal  acts 
of  the  defendant,  and  those  expenses  would  include  what- 
ever services  might  be  rendered  by  counsel,  whatever 
moneys  might  be  expended  by  the  plaintiff,  not  only  to 
secure  his  freedom,  but  also  to  seciu^  his  effects,  and  to  se- 
cure the  return  to  him  of  the  pictures  which  were  illegally 
taken.  You  are  the  judges  of  the  amount  which  the 
plaintiff  may  receive  for  expenses.  The  plaintiff  himself 
said  about  two  hundred  dollars.  That  smn  has  been  made 
more  definite  by  his  counsel,  and  I  charge  you  that  you 
will  not  award  to  the  plaintiff  for  expenses  more  than  the 
sum  of  $188.09.  That  sum  I  direct  you  to  award  to  the 
plaintiff,  provided  you  find  that  the  plaintiff  paid  that 
amount  for  counsel  fees,  or  for  expenses  inciuxed  for  the 
services  concerning  which  I  have  just  charged  you. 

Another  element  which  you  are  to  consider  is  the 
bodily  suffering  of  the  plaintiff  during  the  period  of  his 
confinement  of  five  hours.    You  are  to  include  as  a  further 
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element  his  mental  suffering,  including  humiliation, 
shame,  degradation;  and,  taking  into  consideration  what 
was  done  to  the  plaintiff  in  this  action,  you  are  to  wisely 
determine,  considering  the  elements  of  damage  which  I 
have  stated  to  you,  what  is  fair  compensation  to  this 
yoimg  man  for  the  illegal  acts  of  the  defendant. 

Has  either  side  any  exceptions  or  requests  that  he 
cares  to  have  made  in  presence  of  the  jiury?  If  not,  I 
will  let  the  jury  go. 

Mr.  Corbitt :  I  have  not  any. 

Mr.  Johnson:  I  have  one  or  two.  Will  I  take  my  ex- 
ceptions first,  or  the  requests  first? 

The  Cornrt :  I  will  hear  the  plaintiff  first. 

Mr.  Corbitt:  I  except  to  so  much  of  the  charge  as 
permits  the  jury  to  award  less  than  $188.09  for  expenses 
and  counsel  fee,  in  connection  with  which  the  coiu1;'s 
attention  is  called  to  the  fact  the  testimony  of  Mr.  Gott- 
hold  is  imcontradicted  as  to  the  actual  amoimt  paid  by 
the  plaintiff  for  counsel  fee  and  expenses,  and  as  to  the 
reasonableness  of  the  charge  that  is  uncontradicted  on 
the  record. 

The  Court:  As  I  understand  it,  then,  you  except  to 
leaving  that  question  to  the  jury  because  the  evidence 
in  its  favor  is  not  contradicted? 

Mr.  Corbitt :  The  evidence  is  uncontradicted. 

The  Court:  I  leave  it  to  the  jury  solely  on  the  funda- 
mental principle  that  the  jury  is  to  be  the  judge  of  the 
credibiUty  of  witnesses.  I  do  not  understand  that  you 
except  to  my  fixing  the  amount  at  $188.09,  as  the  maxi- 
mum amount  for  expenses. 

Mr.  Corbitt:  I  except  to  so  much  of  your  Honor's 
charge  as  would  allow  the  jury  to  find  less  for  expenses. 

The  Court:  Yes;  I  understand. 

Mr.  Corbitt:  I  except  to  so  much  of  your  Honor's 
charge  as  allows  the  question  of  the  police  rules  to  be  in 
any  way  considered  by  the  jury. 

The  Court:  I  think  you  must  have  misunderstood  the 
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charge  in  that  respect.  I  have  not  mtended  to  charge, 
and  I  am  quite  sure  that  I  have  not  charged,  that  they 
are  to  consider  the  Police  Rules  at  all.  I  have  endeavored 
to  impress  upon  them  simply  this,  that  however  innocent 
they,  themselves,  personally  might  regard  the  defendant 
because  he  had  observed  the  Police  Rules,  that  they 
are,  notwithstanding  that,  to  give  damages  to  the  plain- 
tiff, and  not  to  consider  those  rules  as  in  any  way  tending 
to  diminish  the  amount. 

Mr.  Johnson:  I  take  an  exception  to  that. 

Mr.  Johnson:  I  except  to  your  Honor's  charge  that 
the  defendant,  in  doing  as  he  did,  in  making  the  photo- 
graphs, committed  legal  error. 

The  Court:  The  expression  "committed  legal  error'' 
was  not  a  happy  one,  and  I  substitute  for  it — and  the 
jury  will  note  the  substitution — ^the  words,  "acted  il- 
legaUy." 

Mr.  Johnson :  I  except  to  the  modification. 

I  except  to  that  portion  of  your  Honor's  charge  where 
you  say,  in  referring  to  the  taking  of  the  pictures  and 
the  imprisonment  and  incarceration  of  April  28th,  "those 
are  the  acts  which  the  court  says  are  illegal." 

I  ask  your  Honor  to  charge  that  if  the  jury  believe  the 
plaintiff  was  not  damaged  by  the  taking  of  the  photo- 
graphs and  by  the  imprisonment,  or  arrest  of  April  28th, — 
by  those  things  alone,  in  a  greater  sum  than  six  cents, 
they  may  find  a  verdict  for  that  amount. 

The  Court:  Refused. 

Mr.  Johnson:  Exception. 

The  Court:  Gentlemen,  I  charge  you  that  you  must 
find  a  verdict  for  the  plaintiff,  in  any  event,  if  you  find 
that  imder  the  rules  that  I  have  laid  down  in  my  main 
charge,  the  plaintiff  incurred  expenses  for  counsel  fee 
and  for  expenses,  leaving  the  fixing  of  that  amount  to 
you,  which  Mr.  Gotthold  has  testified  to  as  S188.09, 
as  I  left  it  in  my  main  charge. 

The  plaintiff  here  sues  on  two  separate  causes  of  action, 
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and  demands  damages  in  one  action  for  $15,000,  and  in 
the  other  action  $15,000.  You  cannot  give  him  damages 
in  excess  of  $30,000.  You  cannot  give  him  damages  for 
less  than  $188.09,  if  you  believe  that  he  is  entitled  to  that 
smn  under  my  main  charge,  and  under  the  supplementary 
charge  which  I  am  now  making.  As  to  what  I  have 
called  compensatory  damages,  which  I  believe  I  have 
thoroughly  explained  to  you,  and  in  which  I  am  not  now 
including  the  sum  of  $188.09,  I  shall  leave  you  perfectly 
free  as  twelve  citizens  entrusted  with  fixing  the  damages 
inciured  by  the  plaintiff  citizen,  a  range  between  $30,000 
and  six  cents. 

Mr.  Johnson:  I  except  to  that  portion  of  your  Honor's 
charge  in  which  you  say  that  the  jury  are  not  permitted 
to  find  a  verdict  for  less  than  $188.09. 

The  Court:  You  will,  of  coiu*se,  remember  that  I  did 
not  state  that  unqualifiedly. 

Mr.  Johnson:  I  ask  your  Honor  to  charge  that  if  they 
believe  that  the  item  of  $188.09  was  not  warranted  by 
the  services  rendered  for  the  acts  done  by  the  defendant 
on  April  28th,  then  they  can  find  in  a  less  sum  than 
that. 

The  Court:  Refused,  except  as  charged. 

Mr.  Johnson:  Exception. 

The  jiuy  retired. 

The  jury  returned. 

The  Court:  I  have  omitted  to  give  you  the  formal 
charge  that  I  give  to  all  juries;  that  is,  in  finding  a  ver- 
dict for  the  plaintiff,  you  will  say.  We  find  for  the  plain- 
tiff in  a  certain  amount,  and  you  are  not  to  divide  it  up 
to  show  how  you  reach  the  verdict.  You  are  to  give  one 
single  amount.    Do  you  understand? 

The  Foreman:  One  single  amoimt. 

The  Court:  So,  if  you  have  in  mind  various  amounts 
which  you  have  discussed,  you  will  add  them  in  one  sum 
total.  If  you  need  to  retire,  you  can  retire,  or  you  can 
do  it  in  the  jury  box  now. 
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(Subsequently  the  court  said:) 

The  Court :  Have  you  added  up  the  total,  as  you  find  it? 

The  Foreman:  Yes. 

The  Court:  Pass  it  around,  so  it  will  come  to  each 
juror's  eye. 

(The  foreman  does  as  requested.) 

The  Court:  Are  you  ready  now  to  declare  the  verdict? 

The  Foreman:  Yes.    Verdict  for  plamtifif  for  $1,788.09. 

The  Coitft:  (to  the  Clerk):  You  may  poll  the  jury. 

(The  jury  was  then  polled.) 

The  Coiui):  The  court  directs  that  the  verdict  in  favor 
of  the  plaintiff  against  the  defendant  for  $1,788.09  be 
accepted,  entered  and  recorded. 

Mr.  Johnson:  Exception. 

I  move  to  set  aside  the  verdict,  and  for  a  new  trial  upon 
all  the  grounds  mentioned  in  §  999  of  the  Code  of  Civil 
Procedure. 

The  Court :  Motion  denied. 

Mr.  Johnson:  Exception. 


Daniel  Rosendorf,  Respondent,  v.  The  New  York 

Edison  Company,  Appellant  * 

(210  N.  Y.  605;  aff'g  without  opinion  149  App.  Div.  945;  134  Supp. 

1144) 

Nuisance;  injunction  to  restrain  the  maintenance  thereof;  elec* 

trie  light  power  house 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  Department, 

^  For  complaint  from  this  case,  see  post,  page  397.  For  findings,  see 
postf  page  401.    For  decree,  post,  page  406. 

For  complaint  in  an  action  against  a  municipal  corporation  to 
prevent  discharge  of  sewage  in  stream  passing  through  plaintiff's 
land,  with  claim  for  damages,  from  Pendorf  v.  City  of  Rome,  203  N.  Y. 
645;  aff'g  without  opinion,  138  App.  Div.  913,  no  opinion,  see  2  Brad- 
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entered  March  30,  1912,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  enjoin  the  maintenance  of 
an  alleged  nuisance  and  for  damages. 

Henry  J.  Hemmena  and  Thomas  H.  Beardsley,  for 
appellant. 

George  W.  Files,  lot  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
CuDDEBACK,  HoQAN  and  Cardozo,  J  J.  Not  sitting: 
Miller,  J. 
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Supreme  Comii,  New  York  County. 


Daniel  Rosendorf , 

Plaintiff, 
against 
The  New  York  Edison  Company, 

Defendant. 


The  plaintiff  herein  complaining  of  the  defendant  by 


buhy's  Pl.  and  Pr.  Rep.  304.  Also  see  the  note  to  the  last-mentioned 
form,  giving  the  substance  of  the  Utigation. 

For  complaint  in  action  against  a  manufacturing  corporation  with 
injunctive  relief  and  damages  in  one  action,  for  the  pollution  of  a 
stream,  from  Weeks-Thome  Paper  Co,  v.  Glenside  Woolen  Mills,  204 
N.  Y.  663;  afif'g  without  opmion,  140  App.  Div.  878;  124  Supp.  2, 
see  2  Bradbury's  Pl.  and  Pr.  Rep.  49. 

For  complaint  in  an  action  to  prevent  a  telephone  company  from 
stringing  wires  over  the  plaintiff's  premises  and  injuring  fruit  and 
shade  trees  from  Royce  v.  BeU  Telephone  Co.,  187  N.  Y.  543,  see  2 
Bradbury's  Forms  of  Pleading,  page  1155. 

1  From  Rosendorf  v.  N.  Y.  Edison  Co,,  210  N.  Y.  605;  aff'g  without 
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Files  &  Reese,  his  attomejrs,  respectfully  shows  and 
alleges: 

I.  Upon  information  and  belief,  that  the  defendant 
was  at  all  times  hereinafter  mentioned  and  still  is  a  domes- 
tic corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  New  York. 

II.  That  the  plaintiff  was  at  all  times  hereinafter 
mentioned  and  still  is  the  owner  of  the  premises  including 
the  building  known  as  No.  125  East  83d  Street,  in  the 
Borough  of  Manhattan,  City  of  New  York,  with  a  front- 
age of  about  twenty-three  (23)  feet  and  a  depth  of  one 
hundred  and  two  (102)  feet  and  two  (2)  inches  or  there- 
abouts, and  has  owned  the  same  for  a  long  time  prior 
to  the  acts  of  the  defendant  hereinafter  complained 
of. 

III.  That  at  all  times  herein  mentioned  the  said  premi- 
ses had  and  stiU  has  erected  thereon  a  building  of  sub- 
stantial construction  containing  a  large  number  of  flats 
or  apartments  adapted  for  and  intended  to  be  used  by 
the  plaintiff  as  his  residence  and  to  be  let  out  by  the 
plaintiff  to  other  tenants  for  dwelling  purposes,  and  that 
the  said  apartments  except  for  the  acts  of  the  defendant 
hereinafter  set  forth  are  well  adapted  for  the  purposes 
for  which  they  were  intended  as  above  mentioned  and 
prior  to  the  conunencement  of  the  acts  of  the  defendant, 
plaintiff  received  a  large  income  therefrom. 

IV.  That  at  the  same  times  the  plaintiff  has  been 
and  is  in  possession  of  the  stairs  and  hallways  of  said 
building  and  at  all  of  such  times  has  occupied  and  now 
occupies  one  of  said  apartments  for  his  home,  and  has 
been  from  time  to  time  during  the  tunes  herein  mentioned, 
and  now  is  in  possession  as  landlord  and  owner  of  certain 
vacant  apartments  in  said  building. 

V.  That  the  defendant  is  engaged  in  the  business  of 

opinion  149  App.  Div.  945;  134  Supp.  1144,  no  opinion,  in  which  a 
judgment  in  favor  of  the  plaintiff  was  affirmed.  See  ante,  page  396. 
For  findings,  see  post,  page  401.    For  decree,  see  poaty  page  406. 
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selling  and  distributing  electricity  for  various  purposes 
and  for  this  object  has  erected  on  the  lot  immediately 
adjoining  on  the  west  of  the  plaintiff's  said  premises  a 
large  structure  in  which  it  has  installed  large  machines, 
engines,  dynamos,  and  other  appliances,  used  in  con- 
nection with  the  defendant's  said  business,  and  runs 
the  same  and  operates  the  same,  and  has  continuously 
from  on  or  about  the  1st  day  of  May,  1905,  operated 
the  same  and  continues  so  to  do  without  cessation  night 
and  day,  causing  loud  and  disagreeable  and  incessant 
noises  night  and  day  and  great  jar  and  vibration,  all 
of  which  are  transmitted  into  and  through  the  entire 
building  of  the  plaintiff  hereinbefore  referred  to,  to  the 
injury  of  the  same,  causing  a  great  nuisance  to  its  inmates 
and  to  the  plaintiff,  and  injuriously  affecting  their  and 
plaintiff's  health  and  the  quiet  and  peaceful  enjoyment 
and  use  of  their  and  of  the  plaintiff's  apartments. 

VI.  That  by  reason  of  the  great  noise,  jar  and  vibra- 
tion above  described,  and  which  have  existed  smce  on 
or  about  the  1st  day  of  May,  1905,  all  of  which  nuisances 
above  set  forth  are  solely  due  to  the  acts  of  the  defendant, 
said  premises  of  the  plaintiff  have  been  seriously  injured 
and  have  been  rendered  imcomfortable,  unwholesome 
and  less  desirable  for  any  purposes  whatsoever;  that 
some  of  the  tenants  of  the  plaintiff  have  been  obliged  to 
leave  their  said  apartments  and  give  up  the  same,  and 
that  other  tenants  of  the  plaintiff,  upon  the  expiration 
of  their  leases  have  declined  to  renew  the  same,  and  that 
many  persons  seeking  such  apartments  decline  and  have 
declined  to  hire  and  are  deterred  from  hiring  apartments 
in  said  building  solely  on  account  of  the  said  acts  of  the 
defendant,  said  acts  of  nuisance,  and  other  resulting 
effects  and  injuries  above  described;  that  the  said  plain- 
tiff by  reason  thereof  is  prevented  from  renting  some  of 
the  apartments  in  said  premises,  and  is  compelled  to 
accept  less  rent  for  other  apartments  on  said  premises, 
from  such  tenants  as  are  willing  to  live  under  such  circum- 
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stances,  and  by  reason  whereof  the  rental  and  usable 
value  of  the  plamtiff's  said  premises  has  been  seriously 
impaired  and  damaged,  and  will  continue  to  be  seriously 
impaired  and  damaged,  as  long  as  the  defendant  is  al- 
lowed to  continue  its  said  nuisances  and  injuries  to  the 
damage  of  plaintiff  in  the  sum  of  ten  thousand  dollars 
($10,000). 

VII.  That  the  defendant  has  been  repeatedly  notified 
of  the  nuisances  and  injuries  resulting  from  its  acts  above 
complained  of  and  requested  a  discontinuance  of  the 
same,  but  the  defendant  has  not  refrained  from  com- 
mitting and  continuing  such  nuisances  but  has  made 
them  a  permanent  nuisance  to  the  occupants  of  the 
said  premises  of  the  said  plainti^  and  to  the  plaintiff 
himself,  and  has  injured  said  premises,  and  the  value 
thereof  to  plaintiff's  damage  as  aforesaid. 

VIII.  That  the  aforesaid  acts,  use  and  occupation 
of  the  defendant  have  existed  continually  from  on  or 
about  the  1st  day  of  May,  1905,  and  stiU  exist  and  con- 
tinue, and  that  the  said  acts  constitute  and  are  a  nuisance, 
which  is  a  special  injury  to  the  plaintiff  and  which  is 
continuous  and  will  cause  great  and  irreparable  loss  to 
the  plaintiff  unless  restrained  by  injunction. 

IX.  That  plaintiff  is  damaged  in  the  enjoyment  of 
his  home  and  is  irreparably  damaged  by  the  continua- 
tion of  such  nuisance  and  has  no  adequate  remedy  at 
law. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant : 

1.  That  the  defendant,  its  officers,  servants  and  agents, 
and  all  persons  under  its  authority  and  control,  be  en- 
joined and  restrained  from  committing  and  continuing 
such  nuisance  and  from  causing,  permitting  and  trans- 
mitting any  noise,  jar  or  vibration  into  or  through  said 
plaintiff's  premises. 

2.  For  the  simi  of  three  thousand  dollars  ($3,000) 
damage. 
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3.  For  the  costs  and  disbursements  of  this  action. 

4.  For  such  other  and  further  relief  as  may  be  just. 

Files  &  Reese, 
Attorneys  for  the  plaintiff, 

64  WaU  Street, 
Borough  of  Manhattan, 
New  York  City. 
[Verification.] 


Fonn  No.  69 


Findings;   Nuisance;   Injunction  to   Restrain  the   Maintenance 

Thereof;  Blectric  Light  Power  House  * 

At  a  Special  Term,  Part  VIII,  of 
the  Supreme  Court  of  the  State  of 
New  York,  held  in  and  for  the 
Coimty  of  New  York,  at  the 
County  Court  House,  in  the  Bor- 
ough of  Manhattan,  City  of  New 
York,  on  the  10th  day  of  March, 
1911. 

Present,  Hon.  Mitchell  L.  Erlanger,  Justice. 


Daniel  Rosendorf , 

Plaintiff, 
against 
The  New  York  Edison  Company, 

Defendant. 

The  issues  of  fact  and  law  raised  by  the  answer  of  the 
defendant  coming  on  to  be  tried  by  this  court  at  a  Special 

» From  Rosendmf  v.  N.  Y.  Edison  Co.,  210  N.  Y.  605;  aflf'g  without 
opinion  149  App.  Div.  945;  134  Supp.  1144,  no  opinion,  in  which  a 
judgment  in  favor  of  the  plaintiff  was  affirmed.  See  anUf  page  396. 
For  complaint  from  this  case  see  ante,  page  397.  For  decree,  poat^ 
page  406. 
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Term,  Part  VIII  thereof,  held  by  the  undersigned  without 
a  jury  on  the  17th,  23d,  25th,  and  28th  dsLys  of  Novem- 
ber, 1910,  and  on  the  6th  day  of  February,  1911,  and  the 
allegations  and  evidence  of  the  parties  having  been  heard 
and  duly  submitted; 

Now,  after  hearing  Geoi^e  W.  Files,  Esq.,  of  coimsel 
for  the  plaintiff,  and  Charles  I.  Taylor,  Esq.,  of  counsel 
for  the  defendant,  and  due  deliberation  having  been  had, 
I  decide  and  find  as  follows: 

FINDINGS  OF  FACT 

I.  That  the  defendant  is  and  at  all  times  mentioned 
in  the  complaint  was  a  domestic  corporation. 

II.  That  the  plaintiff  purchased  premises  known  as 
No.  125  East  83d  Street,  Borough  of  Manhattan,  City 
of  New  York,  consisting  of  a  five-story  apartment  house, 
in  the  year  1904,  and  continues  to  own  the  same,  is 
and  has  resided  on  the  second  floor  apartment  of  said 
premises  from  April,  1904,  continuously  up  to  the  present 
time. 

III.  That  the  defendant  is  and  has  continuously  since 
1904,  occupied  the  premises  adjoining  plaintiff  on  the 
east  and  during  such  time  has  used  and  is  using  the 
same  in  its  business  of  distributing  and  selling  electricity, 
and  has  during  such  time  continuously  and  now  is  operat- 
ing one  or  more  machines  in  the  daytime  and  two  or  more 
machines  at  night,  the  types  and  number  of  which  varied 
somewhat  during  such  period. 

IV.  That  a  large  volume  of  noise  is  and  has  been 
continuously,  unreasonably  and  imwarrantably  created 
since  the  year  1906,  by  the  use  of  said  machinery  and  is 
and  has  been  transmitted  continuously  from  tiie  year 
1906  through  the  wall  of  defendant's  said  building  through 
the  wall  of  plaintiff's  building  and  by  such  means  into 
the  apartment  occupied  by  plaintiff,  and  that  such  noise 
has  been  greater  at  night  than  in  the  dajrtime  and  has 
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at  all  times  since  the  year  1906  and  still  is  a  source  of 
great  discomfort  and  annoyance  to  plaintiff  and  his 
family,  interfermg  with  the  sleep  of  plaintiff  and  of  his 
son  and  with  their  quiet  enjoyment  of  plaintiff's  prem- 
ises, making  the  same  less  desirable  for  human  habitat 
tion. 

V.  That  vibration  has  been  created  at  times  since 
the  year  1906,  and  is  now  at  times  being  created  un- 
reasonably and  xmwarrantably  by  the  use  of  said  machin- 
ery and  transmitted  through  the  wall  of  defendant's 
said  building  through  the  wall  of  plaintiff's  building  and 
by  such  means  into  the  apartment  occupied  by  plaintiff, 
and  that  such  vibration  has  been  greater  at  night  than 
in  the  daytime  and  has  at  all  times  since  the  year  1906,  and 
stiU  is  a  source  of  great  discomfort  and  annoyance  to 
plaintiff  and  his  family,  interfering  with  the  sleep  of 
plaintiff  and  of  his  son  and  with  their  quiet  enjoyment 
of  plaintiff's  premises,  making  the  same  less  desirable 
for  hiunan  habitation. 

VI.  That  the  neighborhood  in  which  the  plaintiff's 
and  defendant's  premises  are  located  has  been  con- 
tinuously since  prior  to  the  erection  of  defendant's  build- 
ing and  is  substantially  residential  in  character. 

VII.  That  the  defendant  erected  its  said  building 
subsequent  to  the  erection  of  plaintiff's  building,  and 
that  the  wall  of  defendant's  building,  in  places  touches 
the  wall  of  plaintiff's  building. 

VIII.  That  the  defendant's  machines  rest  upon  a 
concrete  foimdation  which  is  connected  with  the  wall  of 
defendant's  building. 

IX.  That  the  defendant  while  the  trial  of  this  action 
was  in  progress,  was  replacing  the  sheet  metal  ca^gs 
enclosing  their  transformers,  with  casings  of  more  sub- 
stantial construction,  to  avoid  vibration  of  these  casings, 
and  was  applying  a  fihn  of  oil  or  lubricatmg  grease  to 
the  surface  of  the  commutators  in  order  to  reduce  the 
noise  arising  from  that  particular  soiurce,  and  was  at 
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that  time  placing  air  cushions  under  certain  of  the  ma- 
chines. 

X.  That  the  noise  and  any  vibration  complained  of 
could  be  substantially  lessened  by  lining  the  east  wall 
of  defendant's  power-house  with  felt  at  a  cost  of  from 
twenty-five  cents  to  fifty  cents  per  yard. 

XI.  That  the  noise  and  any  vibration  complained  of 
could  be  substantially  lessened  by  creating  an  air  space 
a  few  inches  wide,  running  the  entire  length  of  the  floor 
between  the  floor  of  defendant's  building  and  the  east 
wall  of  said  building. 

XII.  That  the  noise  and  any  vibration  complained 
of  could  be  substantially  lessened  by  placing  a  padding 
of  felting  under  the  central  rotating  portions  of  the  con- 
verters. 

XIII.  That  the  rental  value  of  the  apartment  oc- 
cupied by  plaintiff  has  been  diminished  in  the  amount 
of  twelve  and  50/100  dollars  ($12.50)  per  month  since 
April,  1906,  the  amoimt  of  such  damage  being  the  sum 
of  six  himdred  and  eighty-seven  and  50/100  dollars 
($687.50). 

XIV.  That  the  defendant's  building  is  of  substantial 
structiu*e  and  is  intended  by  the  defendant  to  be  used 
permanently  in  its  business  of  furnishing  electric  light  and 
power. 

CONCLUSIONS  OP  LAW 

I.  That  the  defendant's  business  as  operated  since 
the  month  of  May,  1906,  to  the  present  time  has  been 
unwarrantable  and  unreasonable  and  is  a  nuisance  to  the 
plaintiff. 

II.  That  the  plaintiff  has  no  adequate  remedy  at  law. 

III.  That  it  is  reasonable  to  require  the  defendant, 
and  the  defendant  should  be  required  to  replace  the  sheet 
metal  casings  enclosing  the  transformers  in  its  building, 
with  casings  of  more  substantial  construction  and  to 
apply  a  film  of  oil  or  lubricating  grease  to  the  surface 
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of  the  commutators  and  to  place  air  cushions  imder  its 
static  transforming  machines. 

lY.  That  if  the  foregoing  changes  do  not  abate  said 
nuisance,  it  is  reasonable  to  require  the  defendant  and 
the  defendant  should  be  required  to  line  the  east  wall 
of  its  building  with  felt,  to  create  between  the  floor  and 
the  east  wall  of  its  said  building  an  air  space  a  few  inches 
wide,  and  running  the  entire  length  of  the  floor  and  to 
place  a  padding  of  felting  imder  the  central  portions  of 
the  converters. 

V.  That  plaintiff  is  entitled  to  a  mandatory  injunction 
requiring  the  defendant  to  complete  in  ninety  (90)  days, 
which  period  may  be  extended  upon  application  of  de- 
fendant if  good  cause  be  shown,  the  changes  now  being 
made  by  it,  and  after  such  time  if  the  nuisance  shall 
not  have  abated,  to  make  the  additional  changes  sug- 
gested. 

VI.  If  the  defendant  shall  unreasonably  refuse  or 
neglect  to  make  the  alterations  herein  suggested,  appli- 
cation may  be  made  upon  notice  for  an  injunction  re- 
straining the  operation  of  its  plant. 

VII.  That  the  plaintiff  recover  from  the  defendant 
the  sum  of  six  hundred  and  eighty-seven  and  50/100 
dollars  ($687.50)  with  costs  and  allowance  of  five  per 
cent  (5%),  together  with  the  expense  of  the  copy  of 
stenographer's  minutes  furnished  the  court,  and  have 
judgment  and  execution  therefor. 

I  direct  that  judgment  and  decree  be  entered  thereon 
accordingly. 

MrrcHELL  L.  Erlangeb, 

J.    D.    C 
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Ponn  No.  60 

Decree;    Nuisance;    Injunction    to   Restrain   the    Maintenance 
Thereof;  Ilectric  Light  Power  House  ^ 

At  a  Special  Term,  Part  VIII  of 
the  Supreme  Court  of  the  State 
of  New  York,  held  in  and  for 
the  Coimty  of  New  York,  at  the 
County  Court  House,  m  the 
Borough  of  Manhattan,  City  of 
New  York,  on  the  28th  day  of 
March,  1911. 

Present,  Hon.  Mitchell  L.  Erlanger,  Justice. 


Daniel  Rosendorf , 

Plaintiff, 
against 
The  New  York  Edison  Company, 

Defendant. 

This  action  having  been  duly  noticed  for  trial  and 
having  been  regularly  brought  on  for  trial  before  Hon. 
Mitchell  L.  Erlanger,  one  of  the  Justices  of  this  court, 
without  a  jury  at  a  Special  Term  of  the  Supreme  Coiuii, 
Part  VIII  thereof,  held  in  and  for  the  Coimty  of  New 
York  at  the  County  Court  House,  in  the  Borough  of 
Manhattan,  City  of  New  York,  on  the  17th,  23d,  25th 
and  28th  days  of  Novemb«",  1910,  and  on  the  6th  day  of 
February,  1911,  and  the  parties  to  this  action  having 
appeared  herein,  the  plaintiff  appearing  by  his  attorneys 

» From  Rosendorf  v.  N.  Y.  Edison  Co.,  210  N.  Y.  606;  aff'g  without 
opinion,  149  App.  Div.  945;  134  Supp.  1144,  no  opinion,  in  wliich  a 
judgment  in  favor  of  the  plaintiff  was  afifirmed.  See  ante,  page  396. 
For  complaint  from  this  case,  see  ante,  page  397.  For  findings,  anUf 
page  401. 
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Files  &  Reese,  Esqs.,  and  the  defendant  appearing  by 
its  attorneys  Beardsley  &  Hemmens,  Esqs.,  and  the 
defendant  having  duly  served  its  answer  m  this  action, 
and  the  court  having  heard  the  allegations  and  proofs 
of  all  the  parties,  and  after  due  deliberation  having  duly 
made  and  filed  its  opinion  by  Hon.  M itcheU  L.  Erlanger 
and  its  decision  on  the  10th  day  of  March,  1911,  con- 
taining a  statement  of  the  facts  found  and  conclusions 
of  law,  and  the  plaintiff's  costs  and  extra  allowance 
awarded  by  said  decision  having  been  adjusted  at  the 
sum  of  two  hundred  and  eighty-four  and  35/100  dollars 
($284.35); 

Now,  upon  the  summons,  complaint  and  answer  herein 
and  upon  all  other  papers,  pleadings  and  proceedings 
in  this  action,  and  upon  motion  of  Files  &  Reese,  Esqs., 
attorneys  for  the  plaintiff  herein,  it  is 

Ordered,  Adjudged  and  Decreed,  that  the  defendant 
since  the  month  of  May,  1906,  and  up  to  the  28th  day 
of  November,  1910,  has  owned  and  operated  a  certain 
station  for  transmitting  and  distributing  electric  current 
in  which  is  installed  certain  electrical  apparatus  used  for 
converting  high  tension  current  into  low  tension  current, 
in  an  imwarrantable  and  unreasonable  manner  and  that 
such  operation  has  at  all  such  times  been  and  is  a  nuisance 
to  the  plaintiff  who  has  at  all  of  such  times  owned  and 
resided  in  and  now  owns  and  resides  in  the  premises  ad- 
joining said  station  on  the  east  and  known  as  No.  125 
East  83d  Street,  in  the  Borough  of  Manhattan,  City  of 
New  York;  and  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  plaintiff 
has  no  adequate  remedy  at  law  and  that  the  defendant 
is  hereby  required  to  make  such  alterations,  changes  and 
improvements  in  its  said  building  as  may  be  practicable 
and  as  they  see  fit  to  effect  an  abatement  of  the  nuisance 
now  existing  in  the  said  building,  which  work  shall  be 
completed  in  ninety  (90)  days  but  that  said  period  of 
ninety  (90)  days,  however,  msiy  be  extended  upon  appli- 
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cation  of  the  defendant  if  good  cause  be  shown;  and  it 
is  further 

Ordered,  Adjudged  and  Decreed,  that  if  the  fore- 
gomg  changes  do  not  abate  said  nuisance  it  is  reasonable 
to  require  the  defendant  and  the  defendant  shall  be  re- 
quired upon  appUcation  of  five  (5)  days'  notice  to  line 
the  east  wall  of  its  said  building  with  felt,  or  to  create 
between  the  floor  and  the  east  wall  of  its  said  building 
an  air  space  running  the  entire  length  of  the  floor  or  to 
place  a  padding  of  felting  under  the  central  portions  of 
the  converters,  and  to  make  any  or  all  of  said  alterations 
as  may  be  necessary;  to  be  determined  upon  application 
to  this  court,  and  within  such  time  as  the  court  nmy  on 
such  application  see  fit;  and  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  if  the  defend- 
ant shall  unreasonably  refuse  or  neglect  to  make  the 
alterations  herein  ordered  or  which  may  be  ordered, 
that  application  may  be  made  at  the  foot  hereof  upon 
notice  for  an  injunction  restraining  the  operation  of  its 
station;  and  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  plaintiff's 
damages  must  be  confined  to  the  usable  or  rental  value 
of  the  apartment  occupied  by  the  plaintiff  and  that 
plaintiff  recover  from  the  defendant  the  sum  of  six  hun- 
dred and  eighty-seven  and  50/100  dollars  ($687.50),  with 
the  sum  of  two  hundred  and  eighty-four  and  35/100 
dollars  ($284.35)  costs,  extra  allowance  and  disbm'sements 
of  this  action,  in  all  the  sum  of  nine  hundred  and  seventy- 
one  and  85/100  dollars  ($971.85),  and  that  the  plaintiff 
have  execution  therefor. 

Enter, 
Mitchell  L.  Erlanger, 

J.  o.  O. 
Wm.  F.  Schneider, 

Clerk. 
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Richmond  D.  Moot,  Respondent,  v.  Maboaret  A.  Moot, 

Appellant 

(214  N.  Y.  204;  aflf'g  IW  App.  Div.  525;  149  Supp.  901) 

Jury  trial  in  divorce  action ;  when  application  therefor  may  be  made ; 
Rule  31  of  General  Rules  of  Practice  invalid;  constitutional  right 
to  jury  trial;  how  waived 


1.  A  party  has  a  constitutional  right  to  a  jury  trial  in  an  action 
for  a  divorce  involving  an  issue  as  to  adultery  and  this  right 
cannot  be  destroyed  by  a  rule  of  court  requiring  a  demand 
therefor  to  be  made  within  twenty  days  after  joinder  of  issue, 
in  default  of  which  it  shall  be  deemed  waived. 

2.  The  constitutional  provision  (Art.  I,  §2)  that  the  right 
to  a  jury  trial  in  such  a  case  may  be  waived  in  the  manner 
"prescribed  by  law"  means  in  such  manner  as  may  be  pre- 
scribed by  the  legislature  and  not  by  court  rule,  especially 
when  the  court  rule  is  inconsistent  with  the  provisions  of 
the  C!ode  of  Civil  Procedure. 

3.  Rule  31  of  the  General  Rules  of  Practice,  which  requires 
the  (}emand  for  a  jury  trial  in  divorce  actions  to  be  made 
within  twenty  days  after  joinder  of  issue,  or  the  right  thereto 
shall  be  deemed  waived,  is  violative  of  these  principles  and 
is  invalid. 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Third  Judicial 
Department,  entered  November  19,  1914,  which  affirmed 
an  order  of  Special  Term  settling  the  issues  in  an  action 
for  divorce  for  trial  before  a  jury. 
The  Appellate  Division  certified  the  following  questions: 
'^1.  Is  that  portion  of  rule  31  of  the  General  Rules  of 
Practice  which  reads  as  follows,  viz.:  'In  all  actions 
where  either  party  is  entitled  to  have  an  issue  or  issues 
of  fact  settled  for  trial  by  a  jury,  either  as  a  matter 
of  right  or  by  leave  of  the  court  if  either  party  desires 
such  a  trial,  the  party  must  within  twenty  days  after 
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issue  joined,  give  notice  of  motion  that  all  the  issues 
or  one  or  more  specific  issues  be  so  tried.  If  such  motion 
is  not  made  within  such  time,  the  right  to  a  trial  by  jury 
is  waived/ — ^valid  when  applied  to  the  trial  by  a  jury  of 
the  issues  of  adultery  in  an  action  for  absolute  divorce? 

''2.  Is  the  plaintiff  entitled  as  a  matter  of  right  to  the 
order  granted  herein  settling  the  issues  for  a  jury  trial?" 

Alfred  L.  Becker  for  appellant. 

John  L.  O'Brien  and  Daniel  NayloUy  Jr.^  for  respond- 
ent. 

WiLLABD  Babtlett,  Ch.  J. : 

The  order  of  the  Special  Term  which  has  be»i  af- 
firmed by  the  Appellate  Division  and  which  this  per- 
mitted appeal  brings  up  for  review,  granted  an  applica- 
tion for  Uie  settlement  of  the  issues  relative  to  the  alleged 
adultery  of  the  defendant  and  directed  that  they  be 
submitted  to  a  jury  for  trial,  notwithstanding  that  the 
motion  therefor  was  not  made  within  the  time  prescribed 
by  rule  31  of  the  General  Rules  of  Practice  as  amended 
in  1910.  This  was  in  effect  a  decision  that  the  moving 
party  was  not  in  default,  because  the  rule  was  invalid. 

Three  out  of  the  four  Appellate  Divisions  have  asserted 
its  invalidity;  that  in  the  Second  Department  in  Balgren 
V.  Halffreny  160  App.  Div.  477;  145  Supp.  987;  that  in 
the  Third  Department  in  the  present  case;  and  that  in 
the  Fourth  Department  in  Stafford  v.  Stafford,  165  App. 
Div.  27;  150  Supp.  212.  In  the  First  Dqiartment,  on 
the  other  hand,  the  rule  has  been  upheld.  Cohen  v. 
Cohen,  160  App.  Div.  240;  145  Supp.  652. 

Prior  to  its  amendment,  the  rule  was  considered  by  the 
old  General  Term  of  the  Fifth  Department  in  Conderman 
V.  Conderman  (44  Him,  181),  decided  in  1887,  when  the 
rule  read  as  follows:  ''In  cases  where  the  trial  of  issues 
of  fact  is  not  provided  for  by  the  Code,  if  either  party 
shall  desire  a  trial  by  jury,  such  party  shall,  within  ten 
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days  after  issue  joined,  give  notice  of  a  special  motion 
to  be  made  upon  the  pleadings,  that  the  whole  issue  or 
any  specific  questions  of  fact  involved  therein  be  tried  by 
a  jury."  The  court  was  an  able  one,  two  members  of 
which  were  afterwards  judges  of  the  Court  of  Appeals 
(Smith,  P.  J.,  and  Haight,  Bradley  and  Lewis,  JJ.). 
A  motion  for  an  order  directing  the  issues  in  a  divorce 
suit  to  be  tried  by  a  jwry  had  been  denied  on  the  groimd 
that  the  apphcation  was  not  made  within  the  time  pre- 
scribed by  rule  31,  without  prejudice  to  a  renewal  of  the 
motion  addressed  to  the  discretion  of  the  Special  Term. 
The  General  Term  reversed  the  order,  holding  that  the 
constitutional  right  to  a  trial  by  jury  in  such  cases  could 
not  be  modified  or  limited  by  a  rule  of  practice  so  as  to 
reduce  it  to  a  matter  in  the  discretion  of  the  coiu*t  if  not 
made  within  ten  days  after  issue  joined;  and,  further- 
more, that  the  rule  could  not  have  the  effect  to  produce  a 
waiver  of  the  right  if  not  exercised  within  such  limited 
time. 

The  measure  of  the  right  of  trial  by  jury  preserved  by 
the  State  Constitution  (Art.  I,  section  2)  in  actions  for 
divorce  is  the  right  to  a  jury  trial  in  such  cases  as  it  ex- 
isted at  the  time  of  the  adoption  of  the  Constitution  of 
1846. 

The  power  to  grant  divorces  was  transferred  from  the 
legislature  to  the  Coiuli  of  Chancery  by  chapter  69  of  the 
Laws  of  1787,  the  preamble  of  which  recited  that  it  was 
thought  ''more  advisable  for  the  legislature  to  make 
some  general  provision  m  such  cases  than  to  afford  relief 
to  mdividuals,  upon  their  partial  representations,  without 
a  just  and  constitutional  trial  of  the  facts."  The  act 
provided  that  if  the  party  complained  of  should  deny  the 
fact  of  adultery  stated  in  the  bill  or  petition  "the  Chan- 
cellor shall  and  may  thereupon  direct  such  proper  issue 
or  issues  as  to  him  shall  seem  expedient  for  trial  of  the 
fact  or  facts  of  adultery  stated  in  said  bill  or  petition, 
which  issue  or  issues  shall  be  tried  either  by  a  special  or 
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common  jmy  before  the  Judges  of  the  Supreme  Court, 
or  some  one  of  them,  at  the  bar  of  the  said  court  or  at 
any  Circuit  Court  within  this  state,  as  the  Chancellor  for 
the  time  being  shall  direct." 

Substantially  the  same  provisions  in  regard  to  the  mode 
of  trial  were  re-enacted  in  the  Revised  Laws  of  1813 
(2  R.  L.  193).  Upon  a  denial  of  the  alleged  adultery 
"the  Court  of  Chancery  shall  thereupon  direct  a  feigned 
issue  or  issues  to  be  made  up  for  trial  by  jury  of  the  fact 
or  facts  of  adultery  charged  by  the  complaint  and  de- 
nied by  the  defendant,"  and  "may  direct  the  same  to 
be  tried  by  a  special  or  feigned  jury  if  deemed  necessary." 

Finally  by  the  Revised  Statutes,  which  were  in  force 
in  1846,  it  was  provided  as  follows:  ''If  the  offence  charged 
be  denied,  the  court  shall  direct  a  feigned  issue  to  be 
made  up,  for  the  trial  of  the  facts  contested  by  the  plead- 
ings, by  a  jmy  of  the  country,  at  some  Circuit  Court; 
and  it  may  direct  a  special  jury  to  be  struck  for  such  trial, 
and  may  make  the  necessary  orders  for  procuring  a  list 
of  jurors,  and  for  striking  the  same;  and  may  award  a 
new  or  further  trial  of  such  issue,  as  often  as  justice  shall 
seem  to  require."    (2  R.  S.  145,  §  40.) 

To  ascertain  what  was  the  practice  of  the  Court  of 
Chancery  under  this  provision  of  the  Revised  Statutes  ref- 
erence must  be  had  to  the  Chancery  rules  as  they  existed 
in  1846.  Rule  167  provided:  "On  a  bill  for  divorce,  or 
to  avoid  or  annul  a  marriage  contract  for  any  other  cause 
than  physical  incapacity,  if  the  material  allegations  in 
the  bill  are  denied  in  the  answer  and  the  complainant 
does  not  file  a  replication  within  the  time  allowed  by  the 
rules  of  this  court,  the  defendant  on  due  notice  may  apply 
to  have  the  bill  dismissed ;  but  if  a  replication  is  filed  either 
party,  without  entering  an  order  to  produce  witnesses, 
may,  on  the  usual  notice  to  the  adverse  party,  apply  for  a 
feigned  issue."  The  ''usual  notice"  was  prescribed  by 
rule  89  and  varied  from  four  to  eight  days,  depending 
upon  the  residence  of  the  solicitor  for  the  adverse  party. 
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There  were  other  rules  relative  to  jury  trials  in  chancery 
cases,  adopted  pursuant  to  chapter  317  of  the  Laws  of 
1839,  but  these  do  not  appear  ever  to  have  been  regarded 
as  apphcable  to  matrimonial  actions. 

From  what  has  been  stated  it  is  clear,  I  think,  that 
when  the  Constitution  of  1846  was  adopted  a  statutory 
duty  rested  upon  the  Court  of  Chancery  to  order  that  the 
issues  in  a  divorce  suit  relative  to  the  alleged  adultery  of 
the  defendant  should  be  tried  by  a  jury.  Although  the 
Chancery  rules  contemplated  an  application  on  notice  by 
one  of  the  parties,  the  statute  was  silent  on  the  subject  of 
notice;  the  duty  of  the  court  to  direct  a  jury  trial  was 
made  simply  and  solely  dependent  upon  a  denial  of  the 
alleged  adultery.  What  happened,  as  matter  of  fact,  in 
a  contested  divorce  case  where  neither  party  moved  for  a 
jury  trial  does  not  appear.  The  learned  counsel  for  the 
appellant  has  been  unable  to  ascertain  from  the  reports, 
although  he  "cannot  find  any  precedent  for  a  trial  with- 
out a  jury  when  the  divorce  was  contested.  Apparently 
jury  trials  were  sought  as  a  matter  of  course."  Chan- 
cery rule  167  did  not  assume  to  make  the  right  con- 
ditional upon  a  seasonable  appUcation  for  a  feigned  issue; 
that  is  to  say,  it  did  not  provide  that  the  right  should  be 
lost  if  not  demanded  by  one  of  the  parties  in  accordance 
with  its  terms.  In  that  event,  it  would  seem  to  have 
been  inciunbent  upon  the  court,  under  the  language  of  the 
Revised  Statutes,  to  order  a  jury  trial  of  its  own  motion. 

This  review  of  the  law  and  practice  in  divorce  suits  aa 
they  existed  at  the  time  of  the  adoption  of  the  Constitu- 
tion of  1846  satisfies  me  that  Conderman  v.  Conderman 
(supra)  was  correctly  decided.  The  reasoning  of  Mr. 
Justice  Bradley  in  the  opinion  in  that  case  is  equally 
applicable  to  rule  31,  as  amended  in  1910.  Under  the 
authority  conferred  upon  it  by  the  Constitution,  the 
legislature  may  prescribe  by  law  the  manner  in  which 
a  jury  trial  may  be  waived  by  the  parties  in  all  civil  cases; 
and  in  the  exercise  of  this  power  it  might  declare  that  an 
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unreasonable  delay  in  asserting  the  right  should  operate 
as  a  waiver  in  actions  for  divorce.  This,  however,  it  has 
not  yet  done;  nor  has  it  delegated  the  power  to  the  con- 
vention of  Api)ellate  Division  justices — assuming  that 
such  delegation  were  possible.  Neither  in  §  1757  of  the 
Code  of  Civil  Procedm^,  regulating  the  trial  of  the  issues 
in  an  action  for  divorce,  nor  in  §  970,  providing  for  the 
settlement  of  issues  in  cases  where  a  party  has  a  constitu- 
tional or  statutory  right  to  a  jiuy  trial,  is  there  any  limi- 
tation as  to  the  time  within  which  the  application  must 
be  made.  Both  sections  are  mandatory;  the  court  must 
make  the  order  if  the  prescribed  conditions  are  shown 
to  exist.  In  defining  the  modes  m  which  a  party  may 
waive  his  right  to  the  trial  of  an  issue  of  fact  by  a  jury 
(Code  Civ.  Pro.,  §  1009)  the  legislature  has  not  included 
a  failure  to  ask  for  such  trial  within  twenty  dsiys  after 
the  joinder  of  issue  in  a  divorce  suit. 

It  is  argued  that  the  decision  of  the  Supreme  Court  in 
Condennan  v.  Conderman  (supra)  is  no  longer  effective 
because  when  it  was  rendered  §  970  of  the  Code  of  Civil 
Procedure  provided  that  a  party  might  apply  for  an 
order  settling  the  issues  upon  notice  at  any  time,  while 
now  (by  an  amendment  enacted  in  1891)  the  words  "at 
any  time"  have  been  stricken  out.  This  it  is  said,  was 
done  doubtless  for  the  very  pmpose  of  permitting  another 
act  of  the  legislature  or  a  rule  of  court  to  be  adopted 
limiting  the  time  within  which  the  appUcation  should  be 
made.  It  may  be  that  the  omission  was  due  to  an  inten- 
tion on  the  part  of  the  legislature  to  establish  a  time  lim- 
itation the  non-observance  of  which  should  be  deemed  a 
waiver;  but  it  suffices  to  say  that  if  any  such  intention 
existed  it  was  never  carried  into  effect.  I  cannot  see 
that  the  amendment  lessens  in  the  slightest  d^ree  the 
weight  of  the  reasoning  upon  which  the  decision  in  the 
Conderman  case  was  based. 

The  foregoing  considerations  lead  to  the  conclusion  that 
in  1846  the  only  mode  of  trial  sanctioned  by  law  for  the 
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determination  of  the  issue  raised  by  a  denial  of  the  charge 
of  adultery  in  a  divorce  suit  was  a  trial  by  jury;  and  the 
right  of  the  parties  to  such  an  action  to  have  such  issue 
tried  by  a  jiuy  has  been  preserved  by  the  Constitution, 
under  any  and  all  circumstances  except  such  as  amoimt 
to  a  waiver  prescribed  by  law.  A  waiver  prescribed  by  a 
general  rule  of  practice  is  not  ''prescribed  by  law"  within 
the  meaning  of  §  2  of  article  1  of  the  Constitution,  when 
the  legislature  has  itself  expressly  defined  in  the  Code 
of  Civil  Procedure  the  various  methods  whereby  the 
right  of  trial  by  jury  may  be  waived.  Such  a  rule  must 
not  be  inconsistent  with  the  Code.  (Judiciary  Law,  §  94.) 
It  is  inconsistent  when  it  endeavors  to  establish  an  addi- 
tional mode  of  waiver  foimded  on  a  time  limitation  not 
contained  in  the  Code  itself.  Rule  31,  th^efore,  is  not 
vaUd  when  applied  to  the  trial  by  a  jury  of  the  issues  of 
adultery  in  an  action  for  absolute  divorce. 

It  may  properly  be  observed  that  even  if  the  rule  were 
vaUd  in  this  respect,  the  learned  judge  at  Special  Term 
would  not  have  been  bound  to  enforce  against  the  moving 
party  the  waiver  which  it  assmnes  to  evolve  out  of  a 
failure  to  move  within  twenty  days  after  the  joinder  of 
issue;  for  in  that  event,  in  the  exercise  of  a  wise  discre- 
tion, the  co\u*t  might  have  disregarded  the  default  and 
granted  the  order  appealed  from.  The  allowance  of  the 
appeal,  however,  raises  a  presumption  that  the  decision 
was  made  upon  the  merits  (Matter  of  Dairies,  168  N.  Y. 
89),  and  thus  asserts  the  constitutional  invalidity  of  the 
rule  in  question;  and  it  is  in  this  aspect  that  it  has  been 
considered  in  this  opinion. 

The  order  should  be  aflSrmed,  without  costs;  the  first 
question  answered  in  the  negative  and  the  second  question 
in  the  afiBomative. 

Hiscock)  Chase,  Colun,  Hogan  and  Miller,  JJ., 
concur;  Cakdozo,  J.,  not  voting. 


Order  affirmed. 
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Opmoa  al  ike  Coun 


iLBEwr  EL  Montague,  as  Receiver  of  Hotel  Gotham 
CoMPAmr,  AppeUant,  r.  Hotel  Gotham  Ccmipaxt, 
Defendant,  and  Fiftt-Fifth  Street  Compant,  Be- 
qxmdent ' 


(208  X.  Y.  442;  rer'g  149  App.  Dir.  942;  133  Sopp.  1133) 

Corpofalioa;  uiMlTeiicj;  illegid  prefcfcace  to  cxeditoi;  Stock 

Coip.  L.,  166 

I.  When  a  stock  corporation  is  largely  indebted  to  a  number 
of  creditors  a  pa3rinent  of  the  entire  assets  of  the  eoiporatioii 
to  a  sing^  creditor  constitutes  an  illegal  preference  under 
the  Stock  Corporation  Law,  {  66. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Ck)urt  in  the  First  Judicial  Department, 
entered  March  11,  1912,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term  in  an  a^^tion  brou^t 
pursuant  to  §  66  of  the  Stock  Corporation  Law  to  set 
aside  certain  payments  and  transfers  made  by  the  Hotel 
Gotham  Company. 

Alfred  A.  Wheat  and  William  S.  WoodhvUf  for  appellant. 

Alexander  S.  Andrews  and  John  Larkin,  for  respondent. 

Chase,  J.: 

The  Hotel  Gotham  Company  was  dispossessed  from  the 
hotel  occupied  by  it  as  a  tenant  on  May  9,  1908,  and 
thereafter  had  no  interest  therein.  On  the  same  day  the 
Fifty-fifth  Street  Company  took  possession  of  the  furni- 
ture and  equipment  of  said  hotel  pursuant  to  the  terms  of  a 
chattel  mortgage  owned  by  it  thereon.    It  subsequently 

^  For  complaint  from  this  case,  see  post,  page  418. 
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appeared  that  said  furniture  and  equipment  taken  under 
said  chattel  mortgage  was  not  worth  as  much  as  the  claim 
against  the  hotel  company  for  which  it  was  held  as  collat- 
eral. 

It  further  appeared  that  the  Fifty-fifth  Street  Company 
as  a  creditor  of  the  hotel  company  received  on  May  9, 
1908,  from  said  hotel  company  $2,173.37  and  certain 
personal  property,  consisting  principally  of  perishable 
hotel  supplies,  and  on  or  about  May  31,  1908,  $7,762.07, 
which  items  of  cash  constituted  the  only  remaining  assets 
of  said  hotel  company.  The  hotel  company  at  that  time 
was  indebted  to  other  creditors  in  an  amount  exceeding 
$30,000,  which  it  was  and  is  wholly  unable  to  pay. 

These  facts,  which  are  not  disputed  or  explained,  except 
as  hereinafter  stated,  require  us  to  hold  as  a  matter  of  law 
that  such  payments  were  made  with  intent  of  giving  a 
preference  to  the  Fifty-fifth  Street  Company  over  other 
creditors  of  the  hotel  company. 

The  officers  of  the  Fifty-fifth  Street  Company  un- 
doubtedly intended  at  that  time  to  reorganize  or  have 
reorganized  the  hotel  company  and  provide  m  such 
reorganization  for  the  payment  of  its  remaming  creditors 
in  full.  Such  intent  did  not,  however,  prevent  the  facts 
found  from  constituting  as  a  matter  of  law  an  intent  by 
the  hotel  company  to  give  the  Fifty-fifth  Street  Company 
a  preference.  The  fact  that  the  hotel  company  was  not 
reorganized  and  the  further  fact  that  the  creditors  of  the 
hotel  company  were  never  paid  simply  emphasize  the 
preference  that  was  given  at  the  time  when  the  Fifty-fifth 
Street  Company  received  all  of  the  remaining  assets  of  the 
hotel  company. 

The  findings  of  the  trial  court  sustain  the  conclusion 
that  none  of  the  other  payments  made  by  the  hotel  com- 
pany to  the  Fifty-fifth  Street  Company,  mentioned  in  the 
complaint,  was  made  with  intent  of  givmg  a  preference  to 
the  Fifty-fifth  Street  Company  over  other  creditors  of 
the  hotel  company. 
27 
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It  is  also  found  in  substance  that  said  personal  property, 
consisting  principally  of  perishable  hotel  supplies,  could 
not  have  been  sold  so  as  to  produce  any  net  sum  for  the 
creditors  of  the  hotel  company,  and  that  the  transfer 
thereof  to  the  Fifty-fifth  Street  Company  for  a  credit  by 
it  of  the  book  value  thereof  to  the  hotel  company  was  not 
fraudulent  or  preferential  under  the  circumstances  nar- 
rated. We  cannot  say  as  a  matter  of  law  that  such  finding 
was  an  error. 

The  judgment  in  favor  of  the  defendants  should  be 
reversed  and  judgment  directed  upon  the  findings  in 
favor  of  the  plaintiff  and  against  the  defendant  Fifty- 
fifth  Street  Company  for  $9,935.44,  with  interest  on 
$2,173.37  thereof  from  May  9,  1908,  and  on  $7,762.07 
thereof  from  May  31,  1908,  without  costs  in  any  court  to 
either  party. 

CuLLEN,  Ch.  J.,  Gray,  Willard  Bartlett,  Ctjddb- 
BACK  and  HoGAN,  JJ.,  concur;  Miller,  J.,  not  sitting. 
Judgment  accordingly. 


Fonn  No.  61 


Complaint;  Corporations;  Insolvency;  Illegal  Preference  to  Creditor 

tinder  Stock  Corporation  Law,  §  66  ^ 

Supreme  Coiu^,  New  York  County. 


Gilbert  H.  Montague,  as  Receiver  of 
Hotel  Gotham  Company, 

Plamtiflf, 
against 
Hotel  Gotham  Company  and  Fifty- 
Fifth  Street  Company, 

Defendants. 

The  plaintiff  above  named,  by  Rollins  &  Rollins,  his 


>  From  Montague  v.  Hotd  Gotham  Co.,  208  N.  Y.  442;  rev'g  149  A]^ 
Div.  942;  133  Supp.  1133.    See  arUe,  page  416. 
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attorneys,  for  a  complaint  against  the  defendants  above 
mentioned,  respectfully  shows  and  alleges : 

I.  Upon  information  and  belief:  That  in  an  action 
heretofore  commenced  in  the  Supreme  Court  of  the  State 
of  New  York,  New  York  County,  by  Theodore  Schmal- 
holz  and  Edward  B.  Schmalholz,  conducting  business 
imder  the  firm  name  and  style  of  Theodore  Schmalholz  & 
Son,  plaintiffs,  against  Hotel  Gotham  Company,  defend- 
ant (said  Hotel  Gotham  Company  being  one  of  the 
defendants  herein),  such  proceedings  were  duly  had,  that 
on  or  about  July  11,  1908,  an  order  was  entered  therein  in 
the  office  of  the  Clerk  of  New  York  Coimty,  sequestrating^ 
the  property,  claims  and  causes  of  action  of  Hotel  Gotham 
Company  and  vesting  the  same  in  Gilbert  H.  Montague, 
the  plaintiff  above  mentioned,  as  Receiver  of  Hotel 
Gotham  Company,  and  appointing  the  plaintiff  Receiver 
of  said  corporation  with  the  usual  powers  of  Receivers  in 
hke  ca^es,  and  directing  and  empowering  the  plamtiff  to 
receive  and  collect  the  debts,  demands  and  other  property 
of  said  corporation,  and  to  preserve,  sell  or  otherwise 
dispose  of  said  property  as  directed  by  the  court,  and  to 
maintain  any  action  or  special  proceedings  for  either  of 
those  purposes,  and  to  procure  and  publish  a  notice  re- 
quiring all  of  the  creditors  of  said  corporation  to  exhibit 
and  prove  their  claims;  and  also  directing  the  plaintiff  to 
make  a  fair  and  just  distribution  of  said  property  of  said 
corporation  and  of  the  proceeds  thereof  among  the  cred- 
itors who  shall  have  exhibited  and  proved  their  claims,  in 
the  order  and  proportion  prescribed  by  law  as  in  the  case 
of  a  voluntary  dissolution  of  a  corporation;  to  which  order 
the  plaintiff  hereby  refers  for  greater  certainty;  that 
pursuant  to  said  order  the  plaintiff  duly  qualified  as  such 
Receiver  on  or  about  July  20,  1908,  by  filing  in  the  office 
of  the  Clerk  of  New  York  County  an  approved  bond  in 
the  amoimt  required  by  said  order  and  at  all  times  since 
has  been  and  now  is  acting  as  such  Receiver. 

n.  Thereafter,  and  on  or  about  September  21,  1908, 
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the  plaintiff  duly  gave  notice  of  his  appointment  as 
Receiver  of  Hotel  Gotham  Company  as  aforesaid,  by 
publishing  and  by  mailing,  in  the  manner  required  by 
law,  a  notice  setting  forth  said  appointment  and  requiring 
all  persons  indebted  to  said  corporation  to  render  an 
account  to  him  as  Receiver,  and  all  persons  having  in  their 
possession  any  property  or  effects  of  said  corporation  to 
deUver  the  same  to  him  as  Receiver,  and  all  creditors  of 
said  corporation  to  deliver  to  him  as  Receiver  their 
respective  accounts  and  demands;  and  any  person  holding 
any  open  or  subsisting  contract  of  said  corporation  to 
present  the  same  to  him  as  Receiver;  and  the  plaintiff  duly 
notified  the  creditors  of  said  corporation  by  publishing, 
and  by  mailing,  in  the  manner  required  by  law,  a  notice  of 
a  general  meeting  of  the  creditors  of  said  corporation,  at 
which  meeting  all  accounts  and  demands  for  and  against 
said  corporation  and  all  its  open  and  subsisting  contracts 
should  be  ascertained  and  adjusted  as  far  as  may  be. 

III.  Upon  information  and  belief:  That  the  total 
indebtedness  of  Hotel  Gotham  Company,  as  shown  by 
the  claims  filed  and  proved  by  its  creditors  as  aforesaid, 
and  to  which  no  objections  have  been  filed,  exceeds 
$163,023.30;  that  the  aggregate  value  of  the  property  of 
said  corporation  which  has  been  reduced  to  possession  by 
the  plaintiff  above  mentioned  is  $3,529.48;  that,  excepting 
certain  claims  and  causes  of  action  belonging  to  Hotel 
Gotham  Company  which  so  far  have  proved  uncollectible, 
there  is  no  property  belonging  to  said  corporation  except 
as  aforesaid,  that  Hotel  Gotham  Company  is  wholly 
insolvent. 

IV.  Upon  information  and  belief:  That  at  all  times 
hereinafter  mentioned  Hotel  Gotham  Company,  which 
is  one  of  the  defendants  above  mentioned,  was,  and  now  is 
a  domestic  corporation,  organized  and  existing  under  the 
laws  of  the  State  of  New  York  pursuant  to  the  Business 
Corporation  Law  of  said  State  and  the  Acts  supplemen- 
tary thereto  and  amendatory  thereof;  and  at  all  times 
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hereinafter  mentioned  prior  to  May  8,  1908,  said  corpora- 
tion was  engaged  in  the  conduct  of  a  hotel  business  in  the 
premises  at  the  comer  of  Fifty-fifth  Street  and  Fifth 
Avenue,  Borough  of  Manhattan,  City,  County  and  State 
of  New  York;  that  at  all  times  hereinafter  mentioned 
Fifty-fifth  Street  Company,  which  is  one  of  the  defendants 
above  mentioned,  was  and  now  is  a  domestic  corporation 
organized  and  existing  under  the  laws  of  the  State  of  New 
York  and  at  all  times  hereinafter  mentioned  in  para- 
graphs V  to  XIV,  inclusive,  owned  the  premises  known  as 
Hotel  Gotham,  at  the  comer  of  Fifty-fifth  Street  and 
Fifth  Avenue,  Borough  of  Manhattan,  City,  County  and 
State  of  New  York. 

V.  Upon  information  and  belief,  that  on  or  about 
December  4,  1907,  at  a  special  meeting  of  the  Board  of 
Directors  of  Hotel  Gotham  Company,  Henry  L.  Goodwin, 
Frederick  J.  Tiisman  and  Charles  A.  Cowen  were  duly 
elected  directors  of  said  corporation  in  the  place  and  stead 
of  three  directors  of  said  corporation  whose  resignations 
took  effect  on  said  date;  that  the  purpose  of  said  election 
was  to  subject  Hotel  Gotham  Company  entirely  to  the 
control  of  said  Goodwin,  Lisman  and  Cowen  for  the 
benefit  of  Fifty-fifth  Street  Company,  as  more  fully 
appears  from  a  letter  and  agreement  made  with  the 
knowledge  of  or  the  benefit  of  the  defendant.  Fifty-fifth 
Street  Company,  and  signed  and  addressed  by  said  Good- 
win, Lisman  and  Cowen  to  the  resigning  directors  above 
mentioned,  a  copy  of  which  is  set  forth  in  Exhibit  A 
hereto  annexed  and  made  part  hereof;  that  at  the  date  of 
said  election  and  at  all  times  hereinafter  mentioned,  said 
Goodwin,  Lisman  and  Cowen  constituted  a  majority  of  the 
Board  of  Directors  of  Hotel  Gotham  Company  and 
actually  controlled  said  corporation  for  the  benefit  of 
Fifty-fifth  Street  Company,  and  were  each  of  them  also 
interested  in  Fifty-fifth  Street  Company  as  officers,  direc- 
tors, stockholders  or  creditors  thereof;  that  immediately 
after  said  election,  said  Goodwin  was  elected,  designated 
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and  appointed  president  of  Hotel  Gotham  Company,  in 
charge  of  all  the  financial  and  business  transactions 
thereof,  for  the  benefit  of  Fifty-fifth  Street  Company,  and 
thereafter,  at  all  times  hereinafter  mentioned,  continued 
so  to  act. 

VI.  Upon  information  and  belief,  that  on  or  about 
March  25,  1908,  Fifty-fifth  Street  Company  and  said 
Goodwin,  lisman  and  Cowen  directed  and  procured 
Hotel  Gotham  Company  to  pay  out  of  its  funds  to  Fifty- 
fifth  Street  Company  the  sum  of  $16,000  and  suffered 
Fif ty-fiif th  Street  Company  to  retain  said  sum  for  its  own 
use  and  benefit. 

VII.  Upon  information  and  belief,  that  on  or  about 
March  26,  1908,  Fifty-fifth  Street  Company  and  said 
Goodwin,  Lisman  and  Cowen  directed  and  procured 
Hotel  Gotham  Company  to  pay  out  of  its  fimds  to  Fifty- 
fifth  Street  Company  the  smn  of  $12,000,  and  suffered 
Fifty-fifth  Street  Company  to  retain  said  sum  for  its  own 
use  and  benefit. 

VIII.  Upon  information  and  belief,  that  on  or  about 
April  22,  1908,  Fifty-fifth  Street  Company  and  said 
Goodwin,  Lisman  and  Cowen,  directed  and  procured 
Hotel  Gotham  Company  to  pay  out  of  its  funds  to  Fifty- 
fifth  Street  Company  the  sum  of  $6,000  and  suffered 
Fifty-fifth  Street  Company  to  retain  said  sum  for  its 
own  use  and  benefit. 

IX.  Upon  information  and  belief,  that  on  or  about 
April  24,  1908,  Fifty-fifth  Street  Company  and  said 
Goodwin,  Lisman  and  Cowen  directed  and  procured 
Hotel  Gotham  Company  to  pay  out  of  its  funds  to  Fifty- 
fifth  Street  Company  the  sum  of  $5,000  and  suffered 
Fifty-fifth  Street  Company  to  retain  said  sum  for  its 
own  use  and  benefit. 

X.  Upon  information  and  belief,  that  on  or  about 
April  27,  1908,  Fifty-fifth  Street  Company  and  said 
Goodwin,  Lisman  and  Cowen,  directed  and  procured 
Hotel  Gotham  Company  to  pay  out  of  its  fimds  to  Fifty- 
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fifth  Street  Company  the  sum  of  $4,000  and  suffered 
Fifty-fifth  Street  Company  to  retain  said  simi  for  its 
own  use  and  benefit. 

XI.  Upon  information  and  belief,  that  on  or  about 
May  6,  1908,  Fifty-fifth  Street  Company  and  said  Good- 
win, Lisman  and  Cowen,  directed  and  procured  Hotel 
Gotham  Company  to  pay  out  of  its  fimds  to  Fifty-fifth 
Street  Company  the  sum  of  $10,000  and  suffered  Fifty- 
fifth  Street  Company  to  retain  said  sum  for  its  own  use 
and  benefit. 

XII.  Upon  information  and  belief,  that  on  or  about 
May  8,  1908,  Fifty-fifth  Street  Company  and  said  Good- 
win, Tiisman  and  Cowen  directed  and  procured  Hotel 
Gotham  Company  to  pay  out  of  its  funds  to  Fifty-fifth 
Street  Company  the  smn  of  $2,173.37,  and  suffered  Fifty- 
fifth  Street  Company  to  retam  said  sum  for  its  own  use 
and  benefit. 

XIII.  Upon  information  and  beUef,  that  on  or  about 
May  8,  1908,  Fifty-fifth  Street  Company  and  said  Good- 
win, Lisman  and  Cowen  directed  and  procured  Hotel 
Gotham  Company  to  transfer  and  dehver  to  Fifty-fifth 
Street  Company  certam  stores,  supplies,  mmeral  waters, 
mechanical  stores,  coal,  oil  and  waste  belonging  to  Hotel 
Gotham  Company  and  aggregating  in  value  $5,725.49, 
and  suffered  Fifty-fifth  Street  Company  to  retain  said 
property  for  its  own  use  and  benefit. 

XIV.  Upon  information  and  belief,  that  during  the 
period  beginning  on  or  about  May  8,  1908,  and  end- 
ing on  or  about  July  8,  1908,  Fifty-fifth  Street  Com- 
pany and  said  Goodwin,  Lisman  and  Cowen  directed 
and  suffered  Fifty-fifth  Street  Company  to  collect  and 
receive  payment  of  outstanding  claims  and  causes  of  ac- 
tion belonging  to  Hotel  Gotham  Company  and  aggre- 
gating in  value  $13,806.08,  and  to  retain  the  proceeds 
thereof  amounting  to  said  sum  for  the  use  and  benefit  of 
Fifty-fifth  Street  Company. 

XV.  Upon    information    and    belief,    that    although 
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Fifty-fifth  Street  Company  has  been  duly  and  frequ^itly 
requested  to  repay  the  sums  hereinbefore  mentioned  in 
paragraphs  VI  to  XIV,  inclusive,  no  part  of  said  sums 
has  been  paid. 

XVI.  Upon  information  and  belief,  that  at  all  times 
hereinbefore  mentioned  in  paragraphs  VI  to  XTV,  inclu- 
sive, Hotel  Gotham  Company  had  refused  and  was  refus- 
ing to  pay  certain  of  its  lawful  obligations  when  due  in 
lawful  money  of  the  United  States,  and  was  wholly  in- 
solvent, which  facts  and  circiunstances  were  then  known 
to  and  were  in  contemplation  of  the  defendants.  Fifty- 
fifth  Street  Company  and  said  Goodwin,  Tiisman  and 
Cowen;  that  no  part  of  the  sums  and  property  herein- 
before mentioned  in  paragraphs  VI  to  XIV,  inclusive,  was 
paid  or  transferred  as  aforesaid  in  payment  for  or  in  con- 
sideration of  laborers'  hire  or  wages;  that  said  sums  and 
property  were  received  by  the  defendant,  Fifty-fifth 
Street  Company,  and  all  the  acts  and  transactions  herein- 
before mentioned  in  paragraphs  VI  to  XIV,  inclusive,  and 
each  of  them,  were  done  and  suffered  by  the  defendants. 
Fifty-fifth  Street  Company  and  said  Goodwin,  Lisman 
and  Cowen  with  knowledge  of  and  in  contemplation  of 
said  facts  and  circumstances  and  in  violation  of  the  agree- 
ment made  for  the  benefit  of  the  defendant.  Fifty-fifth 
Street  Company,  by  said  Goodwin,  Lisman  and  Cowen, 
hereinbefore  mentioned  in  paragraph  V  hereof,  and  with 
intent  to  defraud  Hotel  Gotham  Company  and  the  stock- 
holders and  the  creditors  thereof,  and  with  intent  to 
hinder,  delay  and  defraud  the  creditors  of  said  corpora- 
tion, and  in  violation  of  the  rights  of  said  corporation  and 
of  the  stockholders  and  creditors  thereof,  and  in  violation 
of  the  duties  which  said  Goodwin,  Lisman  and  Cowen 
owed,  as  officers  and  directors  of  said  corporation,  to  said 
corporation  and  to  the  stockholders  and  creditors  thereof, 
and  with  intent  to  evade  and  in  violation  of  the  statutes 
of  the  State  of  New  York  in  such  case  made  and  provided, 
and  particularly  §  48  of  the  Stock  Corporation  Law,  being 
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Laws  of  1892  of  said  State,  Chapter  688,  and  the  Acts 
supplementary  thereto  and  amendatory  thereof,  and  with 
intent  to  give  a  preference  to  Fifty-fifth  Street  Company 
over  all  other  creditors  of  Hotel  Gotham  Company;  by 
reason  whereof  Hotel  Gotham  Company  has  been,  and 
now  is  deprived  of  property  amomiting  in  the  aggregate  to 
the  sum  of  $74,704.94,  together  with  interest  upon  the 
respective  items  of  said  aggregate  sum  from  the  respective 
dates  of  said  items  hereinbefore  set  forth,  and  Hotel 
Gotham  Company  has  been,  and  now  is  unable  to  pay  its 
debts  and  the  creditors  and  stockholders  of  Hotel  Gotham 
Company  have  been,  and  now  are  deprived  of  the  property 
of  said  corporation  in  the  amount  aforesaid  and  the 
capital  stock  of  said  corporation  belonging  to  its  stock- 
holders has  become  wholly  valueless,  and  said  corporation 
and  its  stockholders  and  creditors  have  been  damaged  in 
the  sum  aforesaid. 

XVII.  Heretofore  and  on  or  about  the  4th  day  of 
June,  1909,  an  order  was  entered  in  the  office  of  the  Clerk 
of  New  York  County,  in  the  action  hereinbefore  men- 
tioned in  paragraph  I,  by  which  this  court  duly  granted 
to  the  plaintiff  leave  to  bring  and  prosecute  this  action;  to 
which  order  the  plaintiff  hereby  refers  for  greater  cer- 
tainty. 

Wherefore,  the  plaintiff  demands  judgment  as  follows: 

1.  That  the  payments  and  transfers  of  money  and 
property  by  the  defendant.  Hotel  Gotham  Company,  to 
the  defendant,  Fifty-fifth  Street  Company,  hereinbefore 
mentioned  in  paragraphs  VI  to  XIV,  inclusive,  and 
amounting  in  the  aggregate  to  the  smn  of  S74,704.94,  be 
declared  to  be  unlawful,  null  and  void. 

2.  That  the  defendant,  Fifty-fifth  Street  Company,  be 
directed  to  account  to  the  plaintiff  for  such  money  and 
property  so  paid  and  transferred  to  it. 

3.  That  the  defendant.  Fifty-fifth  Street  Company,  be 
enjoined  and  restrained  from  making  any  disposition, 
pending  this  action,  of  such  money  and  property  so  paid 
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and  transferred,  except  to  surrender  the  same  to  the 
plaintiff. 

4.  That  the  defendant,  Fifty-fifth  Street  Company, 
be  directed  to  turn  over  to  the  plaintiff  such  money  and 
property  so  paid  to  it,  together  with  interest  and  damages 
for  the  conversion  and  detention  of  the  respective  items 
thereof  from  the  respective  dates  of  said  items  herein- 
before set  forth  in  paragraphs  VI  to  XIV,  inclusive. 

5.  That  the  plaintiff  have  such  other  and  further  relief 
as  to  the  court  may  seem  proper  in  the  premises. 

Rollins  &  Rollins, 
Attorneys  for  Gilbert  H.  Montague, 
as  Receiver  of  Hotel  Gotham  Company, 

32  Nassau  Street, 
Borough  of  Manhattan, 
[Venficaiion.]  New  York  City. 

BzhibitA 

New  York,  November  30th,  1907, 
To  Messrs.  George  R.  Evans,  George  Allen,  Neal  A. 
Weathers, 

New  York  City. 
Gentlemen : 

In  view  of  existing  circumstances  with  respect  to  the 
lease  of  the  Hotel  Gotham,  and  in  the  hope  that  necessity 
for  re-entry  imder  said  lease  and  enforcement  of  the  chattel 
mortgage  securing  rent  thereimder  may  be  avoided,  but 
without  prejudice  to  any  rights  of  the  Fifty-fiifth  Street 
Company  under  said  lease  or  in  respect  to  said  mortgage, 
you  have  resigned  as  directors  of  the  Hotel  Gotham 
Company  and  we  have  been  elected  in  your  places,  being 
named  for  the  purpose  by  the  Fifty-fifth  Street  Company, 
the  intention  being  to  put  the  management  of  the  Hotel 
Gotham  Company  for  the  present  under  the  control  of 
persons  representing  said  Fifty-fifth  Street  Company.  We 
agree  that  cash  on  hand  and  to  be  received  from  the  Hotel 
Gotham  Company  shall  be  applied  first  to  the  payment  of 
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operating  expenses  incurred  or  to  be  incurred  and  any 
surplus  remaining  shall  be  applied  to  payment  of  the 
obligation  called  for  by  the  lease  to  it  from  the  Fifty-fifth 
Street  Company  and  that  none  of  the  property  (other 
than  cash)  will  be  disposed  of  while  such  management 
continues. 

We  a^so  agree  upon  demand  if  we  then  still  operate  the 
company  imder  the  arrangement  to  reinstate  you  in  our 
places  as  directors  of  said  company  upon  the  payment  by 
the  Hotel  Company  of  the  obligations  then  due  to  the 
Fifty-fifth  Street  Company. 

Yours  truly, 
(sgd.)  H.  L.  Goodwin, 

"       F.  J.   LiSMAN, 

"     Chas.  a.  Cowen. 


George  Brown  &  Company,  Plaintiflf,  v.  The  J.  C. 
Vreeland  Building  Co.,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  April  5, 1012) 

Attachment  against  foreign  corporation;  allegation  by  officer  of 
plaintifif  of  defendant's  incorporation  under  laws  of  another 
State;  summons;  service  on  officer  of  bankrupt  corporation; 
';  poundage  where  attachment  vacated 


1.  An  allegation  by  the  treasurer  of  a  plaintiff  corporation  as 
to  the  fact  that  the  defendant  corporation  was  incorporated 
under  the  laws  of  another  State,  is  insufficient,  where  there 
is  no  disclosure  of  the  grounds  for  the  statement  that  the 
defendant  is  a  foreign  corporation. 

2.  While  it  seems  that  service  of  a  summons  upon  the  secretary 
of  a  corporation,  after  he  has  tendered  his  resignation,  is 
insufficient,  service  may  be  made  upon  the  president  of  a 
corporation  within  the  thirty  days  fixed  by  law  and  before  a 
receiver  in  bankruptcy  has  qualified. 

3.  A  warrant  of   attachment    cannot  lawfully  be  executed 
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against  a  corporation  after  the  appointment  of  a  receiver  in 
bankruptcy  and  pending  the  ming  of  his  bond. 
4.  Where  a  warrant  of  attachment  is  vacated,  for  the  insuffi- 
ciency of  the  papers,  the  sheriff  is  not  entitled  to  poundage 
on  the  property  attached. 

Motion  to  vacate  attachment. 
Granted. 

Charles  E.  Hill,  for  the  plaintiff. 

Pruyn  &  Whittlesey,  for  trustee. 

BiscHOPF,  J.: 

Within  the  authority  of  Dairies  Sons  Co.  v.  Thomas  Mo 
NaUy  Co.  (137  App.  Div.  857;  122  Supp.  964)  the  moving 
affidavit  for  attachment  was  insufficient  for  the  reason  that 
the  affiant,  the  treasurer  of  the  plaintiff  corporation,  was  in 
no  way  shown  to  be  qualified  to  take  oath  on  knowledge  as 
to  the  defendant's  incorporation  under  the  laws  of  another 
State,  and  there  was  no  disclosiu*e  of  the  ground  for  the 
statement  that  the  defendant  was  a  foreign  corporation. 
With  respect  to  the  alleged  failure  to  serve  the  smnmons, 
the  defendant's  contention  for  invalidity  of  the  proceed- 
ings appears  to  be  unsound.  Granting  that  service  upon 
the  secretary  of  the  defendant  was  of  no  effect  because  of 
the  prior  tender  of  his  resignation  (Wilson  v.  Brentwood 
Hotel  Co.,  16  Misc.  48;  37  Supp.  655),  service  was  made 
upon  the  president  within  the  thirty  day«  fixed  by  law  and 
before  the  receiver  in  bankruptcy  had  qualified.  Doubtless 
an  attachment  could  not  be  lawfully  executed  after  the 
appointment  of  the  receiver  and  pending  the  filing  of  the 
bond  (In  re  Jensen  Co.,  128  N.  Y.  550),  but  here  the  prop- 
erty had  been  attached  before  the  receiver's  appointment, 
and  the  effect  of  the  receivership  before  the  receiver  took 
possession  was  not  to  disqualify  officers  of  the  corporation 
from  receiving  service  of  process  in  the  absence  of  a  re- 
straining order.    For  insufficiency  of  the  moving  affidavit, 
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however^  the  warrant  must  be  vacated  as  above  noted. 
Under  such  circumstances  the  sheriff  may  not  enforce  a 
claim  for  poundage  against  the  property  (Bow?e  v.  U.  S. 
Reflector  Co.,  36  Hun,  407;  Esselsiyn  v.  Union  Surely y  &c., 
Co. J  82  App.  Div.,  at  p.  474;  81  Supp.  532),  this  being  a 
case  where  the  attachment  is  invalid  and  not  one  where 
a  valid  warrant  is  sought  to  be  superseded  by  an  adjudica- 
tion in  bankruptcy  {Wilkinson  v.  Raymond,  80  App.  Div. 
378;  81  Supp.  82).   Motion  granted. 


The  City  of  New  York,  Respondent,  v.  Benjamin 

Blum,  Appellant  * 

(208  N.  Y.  237;  aff'g  151  App.  Div.  923;  135  Supp.  1104) 

Watercourses;   pollution;   injunction   restraining  upper  riparian 
owner  from  polluting  stream  by  using  it  for  a  duck  pond 

1.  Where  an  upper  riparian  owner  pollutes  a  stream  which  is 
used  by  a  city  for  water  supply,  by  keeping  a  flock  of  ducks 
in  the  waters  of  said  stream,  this  constitutes  a  nuisance 
and  the  city  is  entitled  to  an  injunction  restraining  the  nui- 
sance; the  fact  that  the  decree  permits  the  city  to  abate  the 
nuisance  at  the  expense  of  the  defendant,  if  the  defendant 
does  not  abate  the  nuisance  himself,  gives  the  defendant  no 
cause  for  complaint  as  to  the  validity  of  the  judgment. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  Department, 
entered  July  11,  1912,  modifying,  and  affirming  as  modi- 
fied, a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

Louis  Marshall  for  appellant. 

Archibald   R.   Watson,   Corporation    Counsel    (James 


^  For  complaint  from  this  case,  see  poat,  page  435. 
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D.  Bell  and  John  B.  Shanahan  of  counsel),  for  respond- 
ent. 

Miller,  J. : 

This  is  an  injunction  action.  The  defendant  owns 
about  ten  acres  of  land  at  the  village  of  Rockville  Center, 
Nassau  county,  on  the  east  bank  of  Pine's  stream,  a 
small  stream  which  flows  into  Smith's  pond  about  a 
quarter  of  a  mile  south  of  the  defendant's  premises. 
Smith's  pond  was  acquired  by  the  city  of  Brooklyn  for 
water  supply  purposes  in  1853  and  is  now  used  by  the 
plaintiff  for  the  purpose  of  supplying  the  inhabitants  of 
Brooklyn  with  pure  and  wholesome  water.  There  are 
three  small,  shallow  ponds  on  said  premises  fed  by  an 
artificial  channel  from  Pine's  stream,  and  at  the  time 
of  the  commencement  of  this  action  their  outlet  was 
another  artificial  channel  leading  back  into  Pine's  stream. 
The  defendant  keeps  200  ducks.  The  pond,  which  is 
mostly  used  by  the  ducks,  is  about  fifty  feet  in  diameter 
and  has  sloping  banks.  Its  waters,  befouled  by  the  ducks, 
escape  into  and  pollute  the  waters  of  Pine's  stream.  The 
judgment  of  the  Special  Term  enjoined  the  defendant 
from  maintaining  upon  his  premises  ducks  or  other 
water  fowl,  the  f»ces  or  excreta  from  which  would  pol- 
lute Pine's  stream,  unless  he  should  allow  the  plaintiff 
to  enter  upon  said  premises  and  at  his  expense  to  clean 
the  ponds  and  place  sand  and  gravel  on  the  slopes  of  the 
ponds  and  put  a  gravel  filter  at  the  outlet  of  the  duck 
pond,  the  work  to  be  done  not  more  than  once  a  month 
and  so  as  not  unnecessarily  to  interfere  with  the  defend- 
ant's business.  The  Appellate  Division  modified  the  judg- 
ment so  as  to  provide  that  the  expense  of  the  work  should 
be  borne  by  the  plaintiff. 

The  defendant  asserts  that  the  judgment  appealed 
from  provides  for  an  unlawful  mvasion  of  his  property 
rights.  Of  course,  the  court  could  not  authorize  the 
plaintiff  to  trespass  upon  the  defendant's  premises.    If, 
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however,  he  is  maintaining  a  nuisance,  he  cannot  com- 
plain of  a  provision  inserted  in  the  judgment  for  his  own 
benefit.  The  trial  court  found  that  ''the  business  of 
raising  ducks  in  the  surroimdings  and  conditions  and 
manner  it  is  carried  on  by  the  defendant  is  a  nuisance" 
and  "that  the  use  of  Pine's  stream  made  by  the  defend- 
ant in  his  business  of  raising  ducks  is  not  a  reasonable 
use  of  said  stream."  The  record  does  not  show  that  the 
decision  of  the  Appellate  Division  was  imanimous  and  so 
the  single  question  is  presented  on  this  appeal  whether 
there  is  any  evidence  in  the  record  to  sustain  the  said 
findings,  which  were  duly  excepted  to  by  the  defendant. 

The  land  along  the  banks  of  the  stream  is  marshy. 
There  is  a  visible  flow  of  water  from  Pine's  stream  into  the 
duck  ponds,  but,  since  the  commencement  of  this  action, 
the  visible  outlet  has  been  closed  up.  When  the  water  in 
Pine's  stream  is  lowered  there  is  a  backflow  of  water  into 
the  stream  from  the  duck  ponds  and  in  times  of  heavy 
rain  the  ponds  overflow  their  banks.  Chemists  called  by 
the  plaintiff,  who  analyzed  samples  of  water  taken  from 
the  stream  above  and  below  the  duck  ponds  before  the  ar- 
tificial outlet  was  closed  up,  found  colon  bacilU  in  a  cubic 
centimeter  of  water  taken  below  the  ponds  and  none  in 
ten  cubic  centimeters  of  water  taken  above.  A  chemist 
called  by  the  defendant,  who  examined  samples  taken 
after  the  outlet  was  closed  up,  found  colon  baciUi  in  equal 
quantities  of  water  taken  both  above  and  below  the  duck 
ponds.  The  presence  of  colon  bacilli  in  water  indicates 
the  presence  of  fecal  matter  from  warm-blooded  animals 
and  renders  the  water  unwholesome  and  unfit  for  human 
consumption.  The  trial  court  foimd,  among  others,  the 
following  facts: 

''At  the  time  of  the  commencement  of  this  action  the 
said  waters,  in  polluted  and  defiled  condition  as  aforesaid, 
flowed  and  were  carried  from  the  said  ponds  through  said 
outlet  channel  to  Pine's  stream  and  Smith's  pond. 

"Thereby,  the  waters  of  Pine's  stream  and  Smith's 
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pond  were  contaminated  and  polluted;  defiled  and  sensi- 
bly altered,  and  impaired  in  quality  and  rendered  un- 
wholesome,  unfit  and  dangerous  for  human  consumption. 

''The  closing  of  the  outlet  from  defendant's  ponds  is 
not  an  adequate  remedy  for  this  situation. 

''The  duck  fseces  and  excreta  escape  from  the  waters 
of  the  ponds  and  are  conveyed  by  flood  and  high  water 
into  Smith's  pond. 

"In  times  of  heavy  rain  or  flood  the  sedimentation  in 
the  ponds,  consisting  in  large  part  of  duck  fsBces,  will  be 
stirred  up  and  then  carried  in  and  with  the  waters  of  the 
ponds  over  the  outlet  closing  into  Pine's  stream  and  to 
Smith's  pond. 

"Thereby,  the^  waters  of  Pine's  stream  and  Smith's 
pond  will  be  contaminated  and  polluted,  defiled  and  sen- 
sibly altered  and  impaired  in  quality  and  rendered  un- 
wholesome, unfit  and  dangerous  for  human  consumption. 

"Thei'e  is  no  evidence  that  any  water  is  at  the  present 
time  in  any  manner  flowing  or  percolating  from  the  de- 
fendant's ponds  into  Pine's  stream  or  Smith's  pond." 

The  undisputed  evidence  is  that,  except  when  there  is 
a  backflow  due  to  the  lowering  of  the  water  in  Pine's 
stream  or  an  overflow  of  the  ponds  due  to  heavy  rains, 
there  is  a  constant  flow  of  water  from  Pine's  stream 
through  the  artificial  channel  into  the  duck  ponds.  This 
water  must  find  its  way  back  into  the  stream  as  it  is 
not  to  be  supposed  that  all  of  it  evaporates.  However, 
it  may  be  that,  under  the  findings,  the  judgment  must 
be  supported  on  the  theory  that  the  only  pollution  of 
Pine's  stream  from  the  duck  ponds  occurs  when  there  is  a 
backflow  due  to  the  lowering  of  the  water  in  the  stream 
or  an  overflow  due  to  heavy  rains,  which  according  to 
the  evidence  are  frequent  on  Long  Island.  Even  on 
that  theory,  the  judgment  may  be  sustained. 

The  general  rules  governing  the  rights  of  riparian 
owners  are  well  established  and  the  bare  statement  of 
them  will  suffice.    Each  is  entitled  to  a  reasonable  use  of 
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the  water  flowing  by  his  premises  and  each  is  entitled  to 
have  the  stream  preserved  in  its  natural  size,  flow  and 
purity.  {Strobel  v.  Kerr  Sait  Company,  164  N.  Y.  303.) 
The  application  of  those  rules  depends  upon  certain  princi- 
ples inherent  in  the  nature  of  society.  Each  individual 
must  submit  to  some  restrictions  upon  his  natural  rights 
for  the  privil^e  of  living  in  organized  society.  Those 
restrictions  increase  with  the  increasing  compleidty  and 
needs  of  society.  The  maxim  sic  tUere  too  ut  alienum 
nan  Icedas  applies  and  is  flexible  enough  to  be  applied  to 
changing  conditions  and  circumstances.  As  each  must 
make  a  reasonable  use  of  his  own,  so  the  restraints  which 
others  impose  upon  that  use  must  be  reasonable,  and 
what  is  reasonable  depends  on  such  a  variety  of  circiun- 
stances  that  no  hard  and  fast  rule  can  be  laid  down.  The 
question  is  always  one  of  d^ree. 

The  court  found  that  the  acts  of  the  defendant  are 
violations  of  certain  rules  of  the  state  board  of  health. 
The  question  of  preserving  potable  waters  from  pollu- 
tion is  growing  in  importance  with  the  increasing  density 
of  the  population  and  the  growth  of  m'ban  communities. 
But  we  do  not  consider  it  necessary  to  pass  upon  the 
effect  of  those  rules  or  to  determine  what  the  State  may 
do  in  the  exercise  of  the  police  power  to  prevent  the 
pollution  of  potable  waters  in  the  interest  of  the  public 
health  and  the  general  welfare,  because  we  have  reached 
the  conclusion  that,  wholly  apart  from  said  rules,  the  trial 
court  waa  justified  in  deciding  that  the  defendant  was 
making  an  unreasonable  use  of  the  waters  of  Pine's  stream 
as  matter  of  fact,  if  not  as  matter  of  law. 

The  defendant  had  the  right  temporarily  to  detain  or 
divert  the  waters  of  Pine's  stream,  but  the  lower  riparian 
ownei^s — and  we  are  considering  the  plaintiff  solely  as  a 
riparian  owner-^had  the  right  to  have  that  water  re- 
turned in  its  natural  state,  save  for  such  slight  diminu- 
tion or  pollution  as  might  necessarily  occur  from  a  rea- 
sonable use.  The  question  in  a  nutshell  is  whether  it  is 
28 
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reasonable  for  the  defendant  to  divert  the  water  from  its 
natural  channel  and  to  return  it,  laden  with  the  excreta 
of  his  domestic  animals,  when  he  can  with  slight  trouble 
prevent  such  pollution.  It  is  unimportant  that  those 
animals  happen  to  be  ducks.  The  plaintiff  does  not  seek 
to  prevent  the  defendant  from  raising  ducks.  It  merely 
asks  that  he  shall  conduct  that  business  with  some  regard 
to  the  rights  of  others.  He  can  allow  his  ducks  to  have 
access  to  the  ponds  and  by  a  Uttle  labor  prevent  the  pollu- 
tion of  the  waters  of  the  stream. 

The  appellant  argues  that  the  plaintiff  is  permitted  by 
the  judgment  virtually  to  appropriate  his  land  without 
making  compensation  therefor,  and  that,  if  it  can  justify 
the  restraint  imposed  in  this  case,  it  may  with  equal 
reason  restrain  the  owners  of  land  in  the  watershed,  from 
which  it  derives  its  water  supply,  from  carrying  on  the 
business  of  farming  in  the  usual,  ordinary  way,  e.  g.,  from 
enriching  the  soil  with  fertilizers  or  from  using  fields  on 
the  banks  of  the  stream  for  pasturage.  That  method  of 
reasoning  ignores  the  principles  which  I  have  already 
ventured  to  state,  though  they  may  seem  trite.  As  well 
might  it  be  said  that  the  appellant  could  maintain  a 
fif  thy  pig  sty  on  the  banks  of  the  stream  because  it  would 
require  a  trifling  amoimt  of  work  to  keep  it  clean.  Of 
course,  the  plaintiff  cannot  appropriate  the  appellant's 
premises  without  making  compensation  therefor,  but  it 
can  insist  upon  his  using  those  premises  so  as  not  unreason- 
ably to  impair  its  rights  as  a  lower  riparian  owner,  and 
we  are  of  the  opinion  that  he  is  not  aggrieved  by  a  judg- 
ment which  gives  him  the  choice  of  abating  the  nuisance 
fhimself  or  of  allowing  the  plaintiff  to  abate  it  for  him. 

The  foregoing  is  not  opposed  to  anything  decided  by 
this  court  in  the  case  of  George  v.  Village  of  Chester  (202 
N.  Y.  398).  The  plaintiff  in  that  case  brought  a  suit 
to  restrain  the  defendant  from  enforcing  certain  regular 
tions  of  the  state  commissioner  of  health  for  the  purpose 
of  preserving  the  purity  of  the  water  in  a  lake  from  which 
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it  derived  its  water  supply.  There  was  no  finding  that 
the  plaintiff  was  making  or  intended  to  make  any  im- 
reasonable  use  of  his  premises.  The  judgment  of  the 
Special  Term,  affirmed  by  the  Appellate  Division,  re- 
strained the  defendant  generaUy  from  enforcing  said 
regulations  and  specifically  from  interfering  with  certain 
enumerated  uses  by  the  plaintiff  and  his  family,  guests 
and  lessees  of  the  lake.  This  court  modified  the  judgment 
by  striking  out  the  general  restraining  clause,  and  by 
providing  that  the  defendant  should  be  restrained  from 
interfering  with  the  enumerated  uses  by  the  plaintiff, 
his  family,  guests  and  lessees  so  long  as  they  were  exer- 
cised reasonably. 
The  judgment  should  be  aflSrmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Werner  and  Cuddebaok,  JJ., 
concur;  Hiscock  and  Collin,  JJ.,  dissent. 


Form  No.  62 


Complaint;  Watercourses;  Pollution;  Injunction  Restraining  Up- 
per Riparian  Owner  from  Polluting  Stream  by  Using  it  for  a  Duck 
Poad^ 

Supreme  Court,  Nassau  County. 


The  City  of  New  York, 

Plaintiff, 
against 
Benjamin  Bliun, 

Defendant. 


The  plaintiff,  complaining  of  the  defendant,  shows 
the  court  as  follows : 

I.  The  plaintiff  is  a  municipal  corporation  created  by 
and  existing  under  the  Laws  of  the  State  of  New  York. 

I  From  City  of  New  York  v.  Blum,  208  N.  Y.  237;  off'g  161  App. 
Div.  923;  135  Supp.  1104.    See  arUe,  page  429. 
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II.  The  defendant,  as  plaintiff  is  informed  and  be- 
lieves, is  the  owner  of  certain  real  estate,  about  ten  acres 
in  extent,  situate  at  Rockville  Centre,  in  the  Town  of 
Hempstead,  County  of  Nassau,  State  of  New  York, 
bounded  on  the  east  by  a  road  and  on  the  west  by  a 
stream  known  as  Pine's  stream,  which  flows  from  north 
to  south  and  about  one-quarter  of  a  mile  south  of  defend- 
ant's property,  enters  into  a  reservoir  owned  by  the  City  of 
New  York,  known  as  Smith's  pond.  From  Smith's  pond 
water  is  pumped  into  the  conduits  of  the  City  which 
lie  immediately  to  the  north  of  Smith's  Pond.  The 
ordinary  natural  course  of  the  said  stream  along  the 
westerly  boundary  of  the  defendant's  property  has  be^i 
artificially  interfered  with  and  a  channel  has  been  dug 
leading  easterly  through  the  defendant's  property  and 
carrying  a  portion  of  the  stream  into  artificial  ponds, 
one  north  of  the  other,  the  north  one  being  about  100 
feet  in  diameter,  and  the  south  one,  into  which  the  water 
from  the  north  one  flows,  being  about  100  feet  in  width 
and  400  feet  in  length,  the  water  therefrom  flowing  back 
into  said  stream.  There  is  also  upon  the  premises  another 
small  pond  basin,  about  thirty  feet  in  diameter,  water 
from  which,  especially  in  the  time  of  flood,  finds  its  way 
eventually  through  percolation  into  said  lower  ponds 
and  into  said  stream. 

III.  The  defendant  having  come  into  possession  of  the 
said  premises  within  the  past  three  years,  as  plaintiff  is 
informed  and  believes,  is  now  keeping  upon  the  smaller  of 
said  two  ponds  above  described,  about  two  hundred 
ducks,  and  the  water  from  the  said  pond,  polluted  by  the 
excreta  from  the  ducks  and  by  other  filth  and  deleterious 
substances,  passes  through  the  lower  ponds  into  the  stream 
and  thence  into  the  reservoir,  the  said  water  in  the  stream 
below  said  outlet  from  the  said  lower  pond  showing  free 
ammonia,  nitrates  and  bacteria,  being  coli,  or  intestinal 
germs,  to  have  been  added  to  the  water  in  its  passage 
through    the   defendant's   premises.     These   conditions 
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indicate  gross  contamiiiation,  so  that  the  said  water  is 
dangerous  for  human  consumption. 

lY.  The  said  permitted  conditions  and  the  said  acts  of 
the  defendant  are  prohibited  by  the  provision  of  rules 
Eighteenth,  Nineteenth,  Twenty-first  and  Twenty-fourth 
of  the  State  Board  of  Health,  which  have  the  force  of  law, 
a  copy  of  which  said  rules  are  hereimto  annexed  and  made 
part  hereof,  marked  Schedule  ''A/' 

V.  The  plaintiff,  through  its  authorized  agents,  has 
requested  defendant  that  he  allow  them  to  enter  upon  his 
premises  for  the  purpose,  at  its  expense,  of  cleaning  the 
pond,  putting  gravel  around  the  banks  and  erecting  a 
gravel  filter  at  the  foot  of  the  duck  pond,  in  length  the 
width  of  the  outlet  and  about  three  feet  in  breadth.  The 
said  operations  are  simple,  and  when  the  pond  is  once 
cleaned,  the  cleaning  thereafter  would  not  take  more  than 
one  day  once  a  month.  The  defendant  has,  however, 
with  threats  of  violence,  refused  permission  to  the  agents 
of  the  plaintiff  to  so  enter  to  obviate  the  said  conditions, 
and  after  repeated  warnings,  has  persisted  in  causing  said 
stream  to  be  polluted  as  hereinbefore  stated. 

VI.  The  Commissioner  of  Water  Supply,  Gas  and 
'Electricity  of  the  City  of  New  York,  having  by  law  the 
management  and  control  of  the  potable  water  supply  of 
the  said  city,  having  inspected  the  said  stream,  one  of  the 
sources  of  such  water  supply,  and  such  inspection  having 
disclosed  a  violation  of  the  rules  above  mentioned,  the 
said  Commissioner  duly  caused  a  copy  of  the  said  rules  to 
be  served  upon  the  defendant,  with  notice  of  such  violar 
tion.  The  defendant  not  having  immediately  complied 
with  the  said  rules  thus  violated,  the  said  Commissioner 
thereupon  notified  the  State  Department  of  Health  of  the 
said  violation,  which  immediately  examined  into  the 
same,  and  finding  the  defendant  to  have  actually  violated 
such  rules,  the  Commissioner  of  Health  thereupon  and  on 
or  about  the  5th  day  of  December,  1910,  ordered  the 
Board  of  Health  of  the  Town  of  Hempstead,  wherein  the 
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said  violation  occurred,  to  convene  and  enforce  obedience 
to  such  rule  or  regulation.  The  said  Board  of  Health  of 
the  Town  of  Hempstead,  although  adopting  on  the  said 
5th  day  of  December,  1910,  a  resolution  directing  the 
abatement  of  the  nuisance  upon  the  said  premises,  has 
failed  to  enforce  the  said  order  of  the  Commissioner  of 
Health  within  ten  days  after  the  receipt  of  said  order  by 
said  Board. 

Wherefore  plaintiff  demands  judgment  that  the  de- 
fendant and  all  persons  claiming  through  and  under  him, 
be  perpetually  restrained  and  enjoined  from  using  or  per- 
mitting to  be  used  any  part  of  his  premises  so  that  any 
waters  impure  and  polluted  shall  flow  from  his  premises 
into  the  said  Pine's  stream,  and  from  maintaining  upon 
said  premises  any  ducks  or  animals  of  any  kind,  the 
excreta  from  which  shall  pollute  the  said  stream,  unless 
the  defendant  shall  allow  the  plaintiff,  by  its  agents  and 
servants,  to  enter  upon  the  land  of  the  defendant  in  a 
reasonable  manner  and  at  its  expense  clean  the  same  and 
take  proper  precautions  so  that  the  said  nuisance  shall  be 
obviated,  and  that  the  plaintiff  recover  the  costs  of  this 
action. 

Archibald  R.  Watson, 
Corporation  Counsel, 
Borough  Hall, 
Brooklyn,  N.  Y. 

Coimty  of  Kings:  ss: 

Charles  J.  Clarke,  being  duly  sworn,  says:  That  he  is  an 
assistant  engineer  in  the  Department  of  Water  Supply, 
Gas  and  Electricity  of  the  City  of  New  York  and  an  oflBcer 
of  the  plaintiff;  that  the  foregoing  complaint  is  true  to  his 
own  knowledge,  except  as  to  the  matters  therein  stated 
to  be  alleged  upon  iof  ormation  and  belief  and  as  to  those 
matters  he  believes  it  to  be  true,  and  that  the  grounds  of 
his  belief  as  to  all  matters  not  therein  stated  upon  his 
knowledge  are  information  derived  from  various  invest!- 
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gations  made  on  behalf  of  the  plaintiff  and  communicated 
to  deponent. 

Chas.  J.  Clarke. 
Sworn  to  before  me  this 
19th  day  of  December,  1910. 
Henry  Ritter, 
Conmiissioner  of  Deeds, 
City  of  New  York. 

Schedule  "A" 

Eighteenth:  No  stable,  pig-sty,  hen-house,  barnyard, 
hog-yard,  hitching  or  standing  place  for  horses  or  cattle,  or 
other  place  where  animal  manure  accumulates,  shall  be 
constructed,  located  or  maintained  within  one  him- 
dred  (100)  feet  of  the  high  water  mark  in  any  lake,  pond  or 
reservoir,  or  within  fifty  (50)  feet  of  the  high  water  mark  or 
precipitous  bank  of  any  spring,  stream  or  water-course 
tributary  to  said  lakes,  ponds  or  reservoirs,  and  wherever 
possible  these  distances  shall  be  three  hundred  (300)  feet 
and  one  hundred  and  thirty  (130)  feet,  respectively. 

Nineteenth:  No  stable,  pig-sty,  hen-house,  barnyard, 
hog-yard,  hitching  or  standing  place  for  horses  or  cattle, 
or  other  place  where  animal  manure  accumulates,  shall  be 
arranged  or  maintamed  in  such  manner  that  the  washings 
or  drainage  therefrom  may  flow  through  open  or  covered 
drains  or  channels  into  any  pond,  lake  or  reservoir,  or 
into  any  spring,  stream  or  water-course  tributary  thereto, 
without  having  undergone  proper  purification. 

Twenty-first:  No  dead  animal,  bird,  fowl,  fish  or 
reptile,  or  parts  thereof,  nor  any  filthy  or  decaying  matter 
of  animal  or  vegetable  origin  derived  from  habitations, 
bams,  or  stables,  nor  any  putrescible  matter  or  waste 
product  or  polluted  liquid  from  any  slaughter  house, 
creameries,  condensed  milk  factories,  cheese  factories, 
breweries,  distilleries,  cider-mills,  wine  or  beer  vaults, 
sugar  or  glucose  factories,  tanneries,  woolen-mills,  paper- 
mills,  pulp-mills,  saw-mills,  gas-works,  or  other  manufac- 
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tories  shall  be  thrown,  discharged,  drained  or  washed  into 
any  lake,  pond  or  reservoir,  or  into  any  spring,  stream  or 
water-course  tributary  thereto. 

Twenty-fourth:  The  waste  liquids  which  may  be  pol- 
luted with  putrescible  or  deleterious  organic  matter  from 
any  of  the  operations  above  indicated  shall  all  be  thor- 
oughly filtered  or  otherwise  purified  before  being  allowed 
to  escape  into  any  lake,  pond  or  reservoir,  or  into  any 
spring,  stream  or  water-course  tributary  thereto. 


R.  P.  and  J.  H.  Staats  (a  Corporation),  Respondent,  v. 
The  Cnr  of  New  York,  Appellant  * 

(208  N.  Y.  551;  aff'g  without  opinion  149  App.  Div.  946;  134  Supp. 

1145) 

Municipal  corporations;  contracts;  action  to  recover  interest  on 
deferred  payments  under  a  contract  for  public  work 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
entered  April  11,  1912,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court  in  an 
action  to  recover  money  alleged  to  be  due  under  a  contract 
for  public  work. 

Archibald  R.  Watson,  Corporation  Counsel  (Terence 
Farley  of  counsel),  for  appellant. 

Jeremiah  T.  Mahoney  and  Vincent  L.  LeibeUf  for  re- 
spondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.;  Gray,  Werner,  Hiscock  and 
Collin,  J  J.  Not  voting:  Cuddeback,  J.  Not  sitting: 
Miller,  J. 

^  For  complaint  from  this  case,  see  post,  page  441. 
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Fonn  No.  68 

Complaint;  Municipal  Corporations;  Contracts;  Action  to  Recover 
Interest  on  Deferred  Payments  under  a  Contract  for  Public 
Worki 

New  York  Supreme  Court,  New  York  County. 


R.  P.  and  J.  H.  Staats, 

Plaintiff, 
against 
The  City  of  New  York, 

Defendant. 

The  plaintiff  above  named  for  its  complaint  in  this 
action  alleges: 

I.  That  at  all  the  times  hereinafter  mentioned  the 
plaintiff  was,  and  now  is,  a  foreign  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
ihe  State  of  New  Jersey,  engaged  in  the  contracting 
business,  in  the  City  and  County  of  New  York,  and  having 
procured  from  the  Secretary  of  the  State  of  New  York  a 
certificate  that  it  has  complied  with  all  the  requirements 
of  law  to  authorize  it  to  do  business  in  this  State. 

II.  That  the  defendant  at  all  the  times  hereinafter 
mentioned  was,  and  now  is,  a  municipal  corporation 
organized  and  existing  under  the  laws  of  this  State. 

III.  That  on  or  about  October  2,  1907,  the  above- 
named  plaintiff  duly  made  and  entered  into  a  contract 
with  the  above-named  defendant  through  its  Commis- 
sioner of  the  Department  of  Docks  and  Ferries,  in  which 
said  contract  the  above-named  plaintiff  was  named  as 
party  of  the  second  part,  and  wherein  and  whereby  for 
certain  considerations  therdn  named  the  said  plaintiff 
agreed  to  furnish  at  its  own  proper  cost  and  expense  and 

1  From  Staats  v.  The  City  of  New  York,  208  N.  Y.  561 ;  aff'g  without 
opinion  149  App.  Div.  946;  134  Supp.  1145.    See  ante,  page  440. 
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in  confonnity  to  the  specifications  in  said  contract  con- 
tained, all  the  labor  and  materials  necessary  and  proper 
for  the  purpose  and  in  a  good,  substantial  and  workman- 
like manner  for  preparing  for  and  building  freight  sheds 
on  Piers  Nos.  57,  58  and  59  North  River,  between  West 
Fourteenth  Street  and  West  Nineteenth  Street,  on  the 
Chelsea  section,  in  the  Borough  of  Manhattan,  with 
lateral  extensions  on  the  adjacent  bulkhead  platforms. 
The  said  contract  is  dated  October  2,  1907,  and  is  No. 
2,000  on  the  files  of  the  Department  of  Finance  of  the 
City  of  New  York,  which  contract  is  here  referred  to 
and  made  a  part  of  this  complaint  with  the  same  force 
and  effect  as  if  the  said  contract  were  set  forth  herein  in 
fuU. 

IV.  That  in  and  by  the  terms  of  the  said  contract, 
the  plaintiff  herein  agreed  to  receive  the  sum  of  one 
million  eight  hundred  and  twenty-nine  thousand  dollars 
($1,829,000),  in  full  compensation  for  fiunishing  all 
materials  and  labor  and  for  performing  and  completing 
all  the  work,  which  it  was  necessary  and  proper  to  furnish 
and  perform,  in  order  to  complete  the  said  contract  in 
accordance  with  the  specifications  thereof,  which  said 
sum  included  also  all  expenses  for  machinery  and  tools 
used  in  the  completion  of  the  work  and  the  removal  of 
the  plant  engaged  thereon,  for  all  of  which  said  contract 
provided. 

V.  That  in  and  by  the  terms  of  the  said  contract  the 
defendant  agreed  and  was  required  to  pay  to  the  plain- 
tiff in  cash  on  or  before  the  expiration  of  thirty  days 
from  the  time  of  filing  with  the  Comptroller  of  the  City 
of  New  York  of  the  certificate  of  the  Engineer  in  Chief 
of  the  Department  of  Docks  and  Ferries  as  to  the  com- 
pletion of  the  work  and  from  the  acceptance  of  the  work 
by  the  Conunissioner  of  said  department,  the  whole  of 
the  moneys  accruing  to  the  contractor  under  said  agree- 
ment. 

VI.  That  the  plaintiff  fully  performed  all  the  terms, 
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conditions  and  covenants  of  the  contract  on  its  part 
to  be  performed,  and  the  work  under  the  contract  was 
completed  to  the  satisfaction  of  the  Conmiissioner  of  the 
Department  of  Docks  and  Ferries  and  accepted  by  him, 
and  the  final  certificate  of  the  completion  and  acceptance 
of  the  work  was  signed  by  the  said  Commissioner  and 
the  said  Engineer  in  Chief  on  or  about  December  22, 1909, 
and  said  certificate  was  duly  filed  with  the  Comptroller 
of  the  City  of  New  York  on  December  27,  1909.  Pur- 
suant to  the  terms  of  said  contract,  the  amount  earned 
by  the  plaintifif,  but  unpaid  to  it,  a^  certified  in  said 
final  certificate,  viz.,  five  hundred  and  fifty-eight  thou- 
sand seven  hundred  and  seventy-three  11/100  dollars 
($658,773.11)  dollars  became  due  and  owing  to  plaintiff 
on  a  day,  viz.,  January  26,  1910,  thirty  days  from  the 
date  of  the  filing  of  said  certificate,  and  on  that  day 
plaintifif  was  rightfully  and  properly  entitled  to  the  pay- 
ment of  that  amount. 

VII.  That  although  payment  of  said  sum  of  five  hun- 
dred and  fifty-eight  thousand,  seven  hundred  and  seventy- 
three  11/100  Dollars  ($558,773.11),  was  duly  demanded 
by  the  plaintiff,  on  January  26,  1910,  and  frequently 
thereafter,  the  same  was  improperly  and  imlawf uUy  and 
against  plaintiff's  protests,  withheld  from  it  and  was 
not  paid  to  it  imtil  February  26,  1910. 

VIII.  That  although  interest  for  the  period  of  im- 
lawful  retention  of  said  sum  was  demanded  of  defendant, 
payment  thereof  was  refused,  and  interest  on  said  prin- 
cipal sum  of  five  hundred  and  fifty-eight  thousand,  seven 
hundred  and  seventy-three  11/100  dollars  ($558,773.11), 
at  the  rate  of  six  per  cent  (6%),  for  said  period  of  un- 
lawful retention,  viz.,  from  January  26,  1910,  to  Febru- 
ary 26,  1910,  amounting  to  two  thousand,  seven  hundred 
and  ninety-three  87/100  dollars  ($2,793.87),  is  now  due 
and  owing  to  the  plaintiff. 

IX.  That  on  or  about  February  26,  1910,  the  claim 
upon  which  this  action  is  founded,  was  presented  to 
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the  Comptroller  of  the  City  of  New  York  for  adjustment 
and  payment,  and  for  more  than  thirty  days  the  said 
comptroller  has  refused  and  neglected  to  adjust  or  pay 
said  claim. 

Wherefore,  plainti£f  demands  judgment  against  the 
defendant  for  the  sum  of  two  thousand,  seven  hundred 
and  ninety-three  87/100  dollars  ($2,793.87),  with  interest 
thereon  from  February  26,  1910,  together  with  the  costs 
of  this  action. 

Phillips,  Mahoney  &  Wagner, 

Attorneys  for  plaintiff, 
No.  51  Chambers  Street, 
Borough  of  Manhattan, 
New  York  City. 
[VeHfication.] 


Henry  C.  Everdell,  Plaintiff,  v.  Bankers  Life  Insur- 
ance Company,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  April  3,  1912) 

Reference;  refusal  of  referee  to  serve;  appointment  of  new  referee 
where  original  referee  appointed  by  stipulation 

1.  Under  Code  Civ.  Pro.,  §  1011,  where  a  referee  named  in  a 
stipulation  refuses  to  serve,  the  court  must  appoint  another 
referee,  unless  the  stipulation  expressly  provides  otherwise, 
and  no  distinction  is  suggested  by  the  statute  between  a 
case  where  the  referee  has  refused  to  enter  upon  the  proceed- 
ings and  a  refusal  to  serve  has  been  announced  after  the 
reference  has  commenced. 

Motion  for  appointment  of  referee. 
Granted. 

Warner  B.  Matteaon^  for  the  plaintiff. 

Gilbert  E.  Roe,  for  the  defendant. 
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Section  1011  of  the  Code  of  Civil  Procedure  provides 
that  where  the  referee  named  in  the  stipulation  refuses 
to  serve  the  court  must  appoint  another  referee,  unless 
the  stipulation  expressly  provides  otherwise.  The  pro- 
vision of  the  statute  is  mandatory  {Hiistis  v.  Aldridge^ 
144  N.  Y.  508)  and  applies  to  the  case  before  me.  No 
distinction  is  suggested  by  the  statute- between  a  case 
where  the  referee  has  refused  to  enter  upon  the  proceed- 
ings and  a  case  where  the  refusal  to  serve  has  been  an- 
nounced after  the  reference  has  commenced,  as  in  the 
present  instance.  In  either  situation  there  is  equally 
a  refusal  "to  serve."  Devlin  v.  Mayor,  11  Week.  Dig. 
116,  cited  for  the  defendant,  was  a  case  which  arose 
before  the  enactment  of  the  existing  provisions  of  §  1011 
of  the  Code  of  Civil  .Procedure  by  chapter  642  of  the 
Laws  of  1879.    Motion  granted.    Order  signed. 


Kathbrine  C.  Morris,  Respondent,  v.  The  City  of 

New  York,  Appellant  ^ 

(208  N.  Y.  656;  aff'g  without  opinion  154  App.  Div.  332;  139  Supp.  93) 

Municipal  corporations;  dty  of  New  York;  condemnation  of  land 
for  water  supply;  action  to  recover  award 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Third  Judicial  Department, 
entered  January  15,  1913,  affirming  a  judgment  in  favor 

^  For  complaint  from  this  case,  see  postj  page  446. 

The  Appellate  Division  held  in  this  case  that  as  no  claim  of  owner- 
ship of  the  land  taken  was  made  by  any  person  other  than  the  plain- 
tiff,  that  the  defendant  was  not  justified  in  paying  the  award  into 
court  and  that  a  judgment  in  favor  of  the  plaintiff,  for  the  amount  of 
the  award,  with  interest,  should  be  affirmed.  154  App.  Div.  332;  139 
Supp.  93. 
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of  plaintiff  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury  in  an  action  to  recover  the 
amount  of  an  award  made  to  plaintiff  for  lands  claimed 
by  her  and  taken  by  defendant  for  water  purposes.  De- 
fendant claimed  that  plaintiff's  title  was  defective  and 
that  she,  therefore,  was  not  entitled  to  the  award. 

Archibald  R.  Watson,  Corporation  Counsel  (Frank  T. 
Fitzgerald  of  counsel),  for  appellant. 

Merritt  Bridges  and  Wirt  Howe,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.;  Gray,  Willard  Bartlett, 
Chase,  Cuddeback,  Hogan  and  Miller,  JJ. 


Form  No.  64 


Complaint;  Municipal  Corporations;  City  of  New  Tork;  Condem- 
nation of  Land  for  Water  Supply;  Action  to  Recover  Award  ^ 

Supreme  Court,  County  of  Otsego. 


Katherine  C.  Morris, 

Plamtiflf, 
against 
The  City  of  New  York, 
Defendant. 

The  plaintiff  above  named  for  cause  of  action  against 
the  defendant  alleges: 

I.  That  the  defendant.  The  City  of  New  York,  was  at 
all  the  times  hereinafter  mentioned,  and  now  is,  a  munic- 

^  From  Morris  v.  City  of  N,  F.,  208  N.  Y.  556;  aff'g  without  opinion 
154  App.  Div.  332;  139  Supp.  93.    See  anto,  page  445. 
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ipal  corporation  duly  created  and  existing  under   the 
laws  of  the  State  of  New  York. 

II.  That  heretofore,  pursuant  to  the  provisions  of 
Chapter  724  of  the  Laws  of  1905,  and  Acts  amendatory 
thereof,  proceedings  were  duly  instituted  in  the  Supreme 
Court  of  Westchester  County,  in  the  State  of  New  York, 
entitled  as  follows: 

''In  the  Matter  of  the  Application  and  Petition 
of  John  A,  Bensel,  Charles  N.  Chadwick  and  Charles 
A.  Shaw,  constituting  the  Board  of  Water  Supply  of 
the  City  of  New  York,  to  acquire  real  estate  for  and 
on  behalf  of  the  City  of  New  York,  under  Chapter  724 
of  the  Laws  of  1905  and  the  Acts  amendatory  thereof, 
in  the  Towns  of  North  Castle  and  Harrison,  West- 
chester County,  New  York,  for  the  purpose  of  pro- 
viding an  additional  supply  of  pure  and  wholesome 
water  for  the  use  of  the  City  of  New  York.  Kensico 
Reservoir,  Section  No.  12.'' 

III.  That  the  plaintiff  when  said  proceedings  were 
initiated  was  the  owner  in  fee  simple  of  a  certain  tract  or 
parcel  of  land  designated  on  the  map  in  the  above-entitled 
proceeding  filed  in  the  office  of  the  Register  of  West- 
chester County  on  the  third  day  of  July,  1908,  as  Par- 
cel No.  872,  and  remained  such  owner  until  her  title 
thereto  was  divested  by  process  of  law  in  conformity  with 
the  provisions  of  said  Chapter  724  of  the  Laws  of  1905 
and  Acts  amendatory  thereof. 

IV.  That  Commissioners  of  Appraisal  in  said  pro- 
ceeding, as  in  said  Act  provided,  were  duly  appointed  in 
the  above-entitled  matter  by  an  order  of  the  Supreme 
Court  in  and  for  the  County  of  Westchester,  dated 
September  26,  1908,  and  that  said  Commissioners  of 
Appraisal  duly  took  and  subscribed  their  respective  oaths 
of  office  and  duly  filed  the  same  in  the  office  of  the  Clerk  of 
the  County  of  Westchester  on  the  23d  day  of  January, 
1909,  and  a  certified  copy  of  said  oaths  was  filed  in  the 


448  Morris  v.  City  op  New  York 

ComplAint 

office  of  the  Register  of  Westchester  County  on  the  same 
day,  and  in  the  office  of  the  County  Clerk  of  New  York 
County  on  the  26th  day  of  January,  1909. 

V.  That  said  Commissioners  thereafter  viewed  the 
real  estate  laid  down  on  the  aforesaid  map,  including 
Parcel  No.  872,  above  mentioned,  examined  said  parcel, 
and  heard  the  proofs  and  allegations  of  the  parties  to  this 
action  with  reference  thereto,  and  thereafter  made  a 
second  separate  report  in  conformity  with  the  provisions 
of  said  Chapter  724,  Laws  of  1905,  and  acts  amendatory 
thereof,  which  said  report  is  dated  the  12th  day  of  Febru- 
ary, 1910,  and  was  thereafter  duly  filed  in  the  office  of  the 
Clerk  of  Westchester  County.  That  in  and  by  said  report, 
said  Commissioners,  among  other  things,  ascertained  and 
determined  the  simi  of  forty-one  thousand  dollars  ($41,000) 
to  be  paid  to  the  plaintiff  as  the  owner  of  said  Parcel 
No.  872,  for  the  taking  of  the  fee  thereof  by  the  defendant, 
and  in  satisfaction  of  all  damage  by  reason  of  the  acquisi- 
tion of  said  parcel  by  said  defendant  for  the  purposes 
iadicated  in  the  aforesaid  act,  and  found  the  plaintiff  to 
be  the  owner  of  the  aforesaid  Parcel  No.  872  and  the 
person  entitled  to  be  paid  the  said  sum  of  forty-one 
thousand  dollars.  That  the  said  report  of  the  said  Com- 
missioners awarding  to  the  plaintiff  said  siun  of  forty-one 
thousand  dollars,  was  at  a  Special  and  Trial  Term  of  the 
Supreme  Court  held  in  and  for  the  County  of  West- 
chester on  the  21st  day  of  March,  1910,  duly  and  in  all 
things  approved  and  confirmed,  which  order  so  confirming 
said  report  was  thereafter  duly  filed  in  the  office  of  the 
Clerk  of  Westchester  County,  N.  Y. 

VI.  That  pursuant  to  the  provisions  of  Chapter  724, 
Laws  of  1905,  and  acts  amendatory  thereof,  the  plaintiff 
became  divested  of  her  title  to  said  Parcel  No.  872,  upon 
the  filing  of  the  oaths  of  office  of  the  Commissioners  of 
Appraisal  in  the  manner  and  at  the  times  and  places 
aforesaid  mentioned  in  paragraph  lY  of  this  complaint, 
and  plaintiff  upon  confirmation  of  said  report  as  aforesaid 
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became  duly  entitled  to  compensation  therefor  awarded 
her  by  said  Commissioners,  to  wit,  the  sum  of  forty-one 
thousand  dollars. 

VII.  That  more  than  three  months  have  elapsed  since 
the  confirmation  of  said  second  separate  report  of  said 
Commissioners  of  Appraisal,  and,  although  the  plaintiff 
has  several  times  demanded  payment  thereof,  the  defend- 
ant neglects  and  refuses  to  pay  said  award  and  interest 
and  declines  and  refuses  to  pay  said  sum  of  forty-one 
thousand  dollars  and  interest  thereon  from  the  time  of  the 
filing  of  the  oaths  of  the  Commissioners  as  aforesaid  to 
this  plaintiff,  or  any  part  thereof. 

VIII.  Plaintiff  further  alleges  that  more  than  thirty 
days  prior  to  the  time  of  the  commencement  of  this  action, 
plaintiff  presented  in  writing  to  the  Comptroller  of  the 
defendant.  The  City  of  New  York,  the  claim  hereinbefore 
set  forth,  and  upon  which  this  action  is  founded  and  a 
demand  for  the  payment  of  said  award  and  interest  to  this 
plaintiff,  but  that  said  Comptroller  neglects  and  refuses  to 
pay  said  award  and  interest  or  any  part  thereof  to  this 
plaintiff. 

IX.  That  this  action  is  brought  under  §  17  of  Chap- 
ter 724  of  the  Laws  of  1905  of  the  State  of  New  York  as 
amended  by  §  4  of  Chapter  314  of  the  Laws  of  1906,  which 
provides  as  follows : 

"  The  City  of  New  York  shall,  within  three  calendar 
months  after  the  confirmation  of  the  report  of  the 
Commissioners  of  Appraisal,  pay  to  the  respective 
owners  and  bodies  politic  or  corporate,  mentioned  or 
referred  to  in  said  report,  in  whose  favor  any  sxun  or 
sums  of  money  shall  be  estimated  and  reported  by 
said  Commissioners,  the  respective  smn  or  siuns  so 
estimated  and  reported  in  their  favor  respectively, 
with  lawful  interest  thereon,  from  the  date  of  filing 
the  oath  and  certified  copies  thereof  as  by  this  act 
required,  deducting  therefrom  all  sums  of  money 

29 
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paid  on  account  thereof  as  provided  in  section  eleven 
of  this  act.    And  in  case  of  neglect  or  default  in  the 
payment  of  the  same  within  the  time  aforesaid,  the 
respective  person  or  persons  or  bodies  politic   or 
corporate  in  whose  favor  the  same  shall  be  so  re- 
ported, his,  her,  or  their  executors,  administrators  or 
successors,  at  any  time  or  times,  after  application 
first  made  by  him,  her,  or  them,  to  the  comptroller 
of  the  City  of  New  York  for  payment  thereof,  may 
sue  for  and  recover  the  same,  with  lawful  interest  as 
aforesaid,  and  the  costs  of  suit  in  any  proper  form  of  ac- 
tion against  the  City  of  New  York  in  any  Court  hav- 
ing cognizance  thereof,  and  it  shall  be  sufficient  to  de- 
clare generally  for  so  much  money  due  to  the  plaintiff 
or  plaintiffs  therein  by  virtue  of  this  act,  for  real 
estate  taken  or  affected  for  the  purpose  herein  men- 
tioned, and  the  report  of  said  commissioners,  with 
proof  of  the  right  and  title  of  the  plaintiff  or  plaintiffs 
to  the  sum  or  sums  demanded  shall  be  conclusive 
evidence  in  such  suit  or  action." 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  forty-one  thousand  dollars 
($41,000),  with  interest  from  the  23d  day  of  January, 
1909,  together  with  costs  of  this  action. 

Merritt  Bridges, 
Attorney  for  plaintiff, 
Office  and  P.  O.  Address, 

Morris,  N.  Y. 
[Verijicalian.] 
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Isidore  Frascone,  as  Administrator  of  the  Estate  of 
Antoinette  Frascone,  Deceased,  Respondent,  v.  Stand- 
ard Oil  Company,  Appellant,  Impleaded  with  Another* 

(208  N.  Y.  631;  aff'g  without  opinion  153  App.  Div.  199;  138  Supp. 

370) 

Negligence;  action  against  corporation  and  employee  to  recover 
for  death  of  child  struck  by  automobile;  verdict  exonerating 
employee,  but  against  corporation 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Judicial  De- 
partment, entered  December  2,  1912,  afiSrming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  in  an 

^  For  complaint  from  this  case,  see  post,  page  452.  For  charge  of 
trial  judge,  see  post,  page  454. 

A  peculiar  question  of  practice  arose  at  the  trial  of  this  case.  The 
action  was  to  recover  for  the  death  of  the  plaintiff's  intestate  alleged  to 
have  been  killed  by  an  automobile  negligently  operated  for  the  de- 
fendant corporation  by  an  employee  who  was  made  a  co-defendant 
in  the  action.  At  the  request  of  the  counsel  for  the  corporation  de- 
fendant, the  court  charged  the  jury  that  the  verdict  might  be  for  the 
plaintiff  against  both  defendants,  for  the  plaintiff  against  one  defend- 
ant, and  in  favor  of  the  other,  or  in  favor  of  both  defendants  against 
the  plaintiff.  A  verdict  was  rendered  in  favor  of  the  plaintiff  against 
the  corporation  alone.  The  corporation  defendant  resisted  an  effort 
to  have  the  jury  reconsider  the  case  and  the  trial  justice  granted  the 
motion  of  the  defendant  corporation  to  set  aside  the  verdict  and  for  a 
new  trial  upon  the  payment  of  costs.  The  defendant  refused  to  pay 
the  costs  and  judgment  was  entered  up  against  it.  The  Appellate 
Division  held  that  although  the  charge  was  erroneous  and  the  court 
should  have  charged  the  jury  that  a  verdict  could  not  be  rendered 
against  the  defendant  company,  unless  they  also  found  against  the 
individual  defendant,  that  nevertheless  as  the  corporation  defendant 
was  responsible  for  the  erroneous  charge,  the  trial  justice  was  justified 
in  imposing  costs  on  the  defendant  corporation  as  a  condition  of  set- 
ting aside  the  verdict  and  granting  a  new  trial,  and  as  the  corporation 
defendant  had  not  complied  with  this  condition  it  was  proper  to  have 
the  judgment  against  it  affirmed.    153  App.  Div.  199;  138  Supp.  370. 
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action  to  recover  for  the  death  of  plaintiff's  intestate 
alleged  to  have  been  occasioned  through  the  negligent 
operation  of  an  automobile  by  an  employee  of  defendant. 

Dean  Emery ,  Vine  H.  Smith,  Robert  S.  Sloan  and  Martin 
Carey,  for  appellant. 

Benjamin  Patterson,  George  Bell  and  Andrew  Byrne,  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullbn,  Ch.  J.;  Gray,  Willard  Bartlett, 
Chase,  Cuddeback  and  Hogan,  J  J.    Not  sitting:  Mil- 
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New  York  Supreme  Court,  New  York  County. 


Isidore  Frascone,  as  Administrator 
of  the  Goods,  Chattels  and  Credits 
of  Antoinette  Frascone,  deceased, 

PlamtiflF, 
against 
WilUam  Beekman  Louderback  and 
The  Standard  Oil  Company, 

Defendants. 


Plaintiff,   by  Benjamin  Patterson,  his  attorney,  for 


1  From  Frascone  v.  Louderback,  208  N.  Y.  631 ;  aflf*g  without  opinion 
153  App.  Div.  199;  138  Supp.  370.  See  amle,  page  451.  For  charge  of 
trial  judge,  see  post,  page  454. 
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complaint  against  the  defendants  herein,   respectfully 
shows  to  this  Honorable  Court  and  alleges : 

I.  That  the  defendant,  The  Standard  Oil  Company,  is  a 
domestic  corporation,  formed  and  incorporated  under  and 
by  virtue  of  the  Laws  of  the  State  of  New  York,  engaged 
in  the  manufacture  and  sale  of  by-products  of  petroleum, 
and  other  merchandise. 

II.  That  the  defendant,  WiUiam  Beekman  Louder- 
back,  is  a  traveling  salesman  for  said  corporation  in  the 
specialty  department  thereof,  and  was  such  on  July  17, 
1909. 

III.  That  the  plaintiff,  on  or  about  the  21st  day  of 
July,  1909,  was  duly  appointed  Administrator  of  the 
goods,  chattels  and  credits  of  the  above-named  deceased, 
Antoinette  Frascone,  and  duly  qualified  as  such  Adminis- 
trator and  entered  upon  the  discharge  of  his  duties  as  such. 

IV.  That  on  the  17th  day  of  July,  1909,  the  above- 
named  defendant,  William  Beekman  Louderback,  while 
in  the  discharge  of  his  duty  and  in  the  scope  of  his  employ- 
ment as  a  traveling  salesman  for  The  Standard  Oil  Com- 
pany, so  carelessly  and  imlawfully  operated  a  motor 
vehicle  on  149th  Street,  in  the  City  of  New  York,  then  and 
there  being  operated  by  him  for  and  on  account  of  The 
Standard  Oil  Co.,  as  to  come  in  contact  with  and  cause  the 
death  of  Antoinette  Frascone,  without  any  fault  on  her 
part  and  through  the  negligence  of  the  defendants,  and 
particularly  the  said  WiUiam  Beekman  Louderback. 

V.  That  the  said  149th  Street  is  a  public  highway  in  the 
City  of  New  York,  and  at  the  time  of  the  causing  of  the 
death  of  the  said  Antoinette  Frascone  by  the  said  William 
Beekman  Louderback  said  Antoinette  Frascone  was  law- 
fully upon  the  highway. 

VI.  That  the  said  Antoinette  Frascone  was  an  infant  of 
the  age  of  five  (6)  years. 

VII.  That  the  said  plaintiff's  intestate  left  her  surviving 
this  plaiQtiff,  her  father,  and  her  mother,  Katherina 
Frascone,  and  her  brothers  and  sisters  her  next  of  kin. 
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VIII.  That  the  plaintiff  expended  for  funeral  expenses 
of  said  intestate  the  sum  of  one  hundred  dollars  ($100). 

Wherefore,  plaintiff  demands  judgment  against  the 
defendants  for  the  sum  of  ten  thousand  dollars,  (SI  0,000) 
besides  the  costs  and  disbursements  of  this  action. 

Benjamin  Patterson, 
Plaintiff's  attorney, 

302  Broadway, 
Borough  of  Manhattan, 
City  of  New  York. 
[Verification.] 
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Brady,  J.: 

Gentlemen  of  the  Jury:  Stripped  of  the  various 
little  side  issues  that  have  crept  into  the  case,  the  main 
question  for  you  to  determine  is  just  what  the  situation 
was  at  or  immediately  prior  to  the  time  of  the  accident. 
In  reaching  a  conclusion  upon  that  point,  the  question 
will  be  involved  of  whether  the  plaintiff  was  free  from 
negligence,  and  whether  the  defendant  was  guilty  of 
negligence. 

The  law  places  upon  the  plaintiff  what  is  called  the 
burden  of  proof,  which  has  probably  been  explained  to 
you  in  other  cases  that  you  have  heard.  That  means 
that  the  plaintiff  must  prove  to  yoiu*  satisfaction  by  what 
is  called  a  fair  preponderance  of  evidence  all  the  material 
facts  of  the  case.    The  father,  who  is  the  plaintiff  in  this 

^  From  Frascone  v.  Ixmderbackf  208  N.  Y.  631 ;  aflf'g  without  opinion 
153  App.  Div.  199;  138  Supp.  370.  See  arUe,  page  451.  For  complaint 
from  this  case,  see  antej  page  452. 
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case,  must  prove  that  the  child  herself  was  free  from 
negligence  which  contributed  to  the  accident.  If  he 
does  that,  he  must  then  prove  that  the  defendant  was 
guilty  of  negligence.  It  does  not  matter  how  negligent 
the  defendant  was  if  the  child  herself  was  guilty  of  negli- 
gence. 

In  this  case,  as  in  a  great  many  others,  it  appeared 
that  plaintiff's  intestate  was  a  child  of  tender  years. 
Her  age,  as  I  recall  it,  was  five  years  and  one  month 
at  the  time  of  the  accident. 

The  question  therefore  arises  as  to  whether  the  child 
herself  was  what  is  called  sui  juris.  That  freely  trans- 
lated, may  be  said  to  mean,  able  to  take  care  of  herself. 
And  the  biuxlen  is  upon  the  plaintiff,  as  I  have  said,  to 
prove  that  the  child  was  not  chargeable  with  contribu- 
tory negligence.  If  the  child  was  not  able  to  take  care 
of  herself,  and  any  of  the  acts  of  the  child  which  brought 
her  in  danger  were  such  as  would  not  have  been  done 
by  a  person  of  more  mature  years  with  greater  reason, 
then  the  responsibility  of  its  acts  attach  to  the  parents, 
and  the  burden  is  upon  the  plaintiff  to  prove  that  neither 
the  child  herself  nor  the  parents  were  guilty  of  negligence. 
That  may  be  gathered  from  all  the  facts  and  circum- 
stances in  evidence. 

I  am  requested  by  the  defendant  to  charge: 

I.  The  burden  is  upon  the  plaintiff  to  prove  to  your 
satisfaction  affirmatively,  by  a  fair  preponderance  of 
evidence,  that  the  plaintiff's  child  was  free  from  con- 
tributory negUgence.  Unless  the  plaintiff  has  done  so, 
it  is  entirely  inamaterial  whether  or  not  you  think  that 
the  defendant  Louderback  was  guilty  of  any  negligence, 
for  no  matter  whether  he  was  negUgent  or  not,  this  plain- 
tiff cannot  recover  if  his  child  was  not  free  from  contrib- 
utory negligence. 

II.  If  the  plaintiff  claims  that  the  child  was  so  young 
as  to  be  incapable  of  exercising  any  care  for  her  own 
safety,  then  the  plaintiff  must  prove  that  fact  by  a  fair 
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preponderance  of  evidence.  The  burden  is  upon  him  to 
do  so  and  you  are  not  entitled  to  presume  or  guess  merely 
from  the  age  of  the  child  that  the  child  was  unable  to 
exercise  care  in  proportion  to  its  age  and  intelligence. 

III.  If  as  a  matter  of  fact  the  child  was  too  young  to 
exercise  any  care  whatever  for  its  own  safety,  th^i  it 
was  the  duty  of  the  parents  or  those  having  the  child 
in  charge  to  exercise  proper  and  reasonable  care  to  keep 
the  child  from  danger,  and  if  they  failed  to  do  so,  they 
were  guilty  of  contributory  negligence  and  their  negli- 
gence is  in  law  imputed  to  the  child  and  as  a  result  the 
plaintiff  would  not  be  entitled  to  recover. 

IV.  Where  a  child  is  so  young  that  it  has  no  judgment 
and  cannot  be  expected  to  avoid  even  obvious  danger, 
then  the  negUgence  of  those  having  it  in  charge,  if  it 
contributes  to  the  accident,  prevents  a  recovery. 

V.  Whatever  the  age  of  a  child,  it  must  exercise  such 
reasonable  care  in  avoiding  injury  as  can  fairly  be  ex- 
pected of  a  child  of  that  age,  natural  capacity,  intelli- 
gence, physical  conditions,  training,  experience,  habits 
of  Uving  and  surroundings. 

VI.  Parents  are  only  justified  in  allowing  infants  of 
tender  age  to  play  unattended  on  a  public  street  where 
the  infant  has  enough  inteUigence  to  look  out  for  herself, 
and  in  such  a  case  the  infant  is  boimd  to  exercise  the 
care  and  caution  to  be  expected  from  her  and  to  ^diibit 
the  intelligence  which  would  justify  the  parents  in  allow- 
ing her  to  play  in  the  streets  imattended. 

VII.  The  burden  is  upon  the  plaintiff,  if  it  claims 
that  the  child  was  without  ability  to  care  for  herself, 
to  show  that  she  was  incapable  of  exercising  judgment 
and  discretion,  and  proof  of  age  alone  does  not  justify 
an  inference  that  the  child  was  unable  to  exercise  any 
care  whatsoever. 

VIII.  Even  a  young  child  may  be  quite  sensible  of 
the  necessity  of  avoiding  contact  with  objects  which 
experience  has  taught  it  will  inflict  hami,  and  children 
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living  in  busy  city  streets  and  accustomed  to  playing 
in  them  may  learn  very  early  the  necessity  of  avoiding 
passing  vehicles. 

IX.  Where  a  child  is  old  enough  to  have  any  experi- 
ence and  intelligence  it  cannot  become  the  heedless  in- 
strument of  its  own  injury,  and  if  the  child  does  act  in 
that  manner  by  being  guilty  of  contributory  negligence 
there  can  be  no  recovery. 

X.  Unless  there  is  sufficient  evidence  as  to  the  con- 
duct of  the  child,  irrespective  of  the  conduct  of  the  de- 
fendants, from  which  you  can  determine  whether  or  not 
the  child  exercised  any  care  to  avoid  this  accident,  then 
the  plaintiflF  cannot  recover. 

XI.  The  jiuy  is  not  permitted  to  guess  and  speculate 
as  to  whether  the  child  was  free  from  contributory  negU- 
gence  and  if  there  is  an  absence  of  proof  of  facts  or  cir- 
cumstances from  which  the  jury  can  determine  that  fact 
then  your  verdict  must  be  for  the  defendant. 

XII.  The  burden  is  not  upon  the  defendants  to  show 
that  the  child  was  guilty  of  carelessness  or  contributory 
neghgence;  but  the  plaintiff  must  prove  by  a  fair  prepon- 
derance of  evidence  that  the  child  was  free  from  such 
contributoiy  neghgence. 

XIII.  In  the  case  of  contributory  neghgence  the  rule 
is  that  if  there  was  any,  no  matter  in  how  shght  a  degree, 
the  plaintiff  is  not  entitled  to  a  verdict  no  matter  how 
grossly  negUgent  the  defendants  may  have  been. 

XIV.  The  mere  rate  of  speed,  whether  high  or  low, 
lawful  or  imlawful,  is  immaterial,  unless  it  was  the  proxi- 
mate cause  of  the  accident. 

XV.  If  the  jury  beUeve  that  this  was  an  imavoidable 
accident,  and  that  the  defendant  Louderback  had  been 
using  reasonable  care  up  to  the  moment  of  the  accident 
and  was  unable  in  the  exercise  of  reasonable  care  at  the 
instant  that  the  emergency  presented  itself  to  avoid  the 
accident,  then  the  plaintiff  cannot  recover. 

XVI.  It  is  not  enough  for  the  plaintiff  to  prove  facts 
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from  which  either  the  conclusion  of  negligence  or  the 
absence  of  negligence  may  be  drawn  with  equal  fairness, 
but  the  burden  is  upon  the  plaintiff  to  satisfy  you  by  a 
preponderance  of  evidence,  that  there  was  no  contribu- 
tory negligence,  and  that  the  negligence  of  the  defendants 
was  the  sole  cause  of  the  accident,  and  a  failure  to  estab- 
lish either  of  those  propositions  by  a  preponderance  of 
evidence  is  fatal  to  the  plaintiff's  case. 

XVII.  A  child  of  sufficient  maturity  to  play  about 
the  streets,  and  of  the  age  of  this  child,  may  be  assumed 
to  know  that  if  she  ran  into  a  moving  vehicle  pain  would 
follow  and  that  injiuy  would  result  from  such  an  act. 

XVIII.  The  burden  is  upon  the  plaintiff  to  show 
that  Mr.  Ix>uderback  in  the  use  of  ordinary  care  could 
have  stopped  or  turned  out  in  time  to  avoid  the  accident, 
and  if  no  act  of  his  could  have  prevented  the  accident, 
there  is  no  evidence  of  negligence. 

XIX.  It  is  not  enough  to  show  that  by  some  possibility 
the  injury  might  have  been  caused  by  the  negligence  of 
the  defendant,  the  rule  being  that  where  the  facts  are  as 
consistent  with  care  as  they  are  with  want  of  care,  no 
recovery  can  be  had,  for  it  must  be  shown  that  the  de- 
fendant committed  some  n^Ugent  act  or  omitted  some 
duty;  and  furthermore,  it  must  be  shown  that  that  act 
or  that  omission  of  duty  was  the  actual  cause  of  the  injury. 

XX.  Even  if  you  believe  that  the  n^ligence  of  the 
defendant  Louderback  caused  the  accident,  and  also  that 
the  little  girl  was  free  from  contributory  negligence,  it 
does  not  necessarily  follow  that  the  defendant,  Standard 
Oil  Company,  can  be  held  liable.  Before  you  can  find  a 
verdict  against  that  company,  the  plaintiff  must  affijmar 
tively  show  by  a  fair  preponderance  of  evidence  that  the 
defendant  Louderback  was  at  the  time  of  the  accident 
acting  within  the  scope  of  his  employment  and  engaged 
about  his  master's  business. 

XXI.  If  from  the  evidence  in  this  case  you  beUeve 
that  at  the  time  of  the  accident  Mr.  Louderback  was 


Frascone  v.  Standard  Oil  Co.  459 


Charge 


going  to  Clason  Point  for  his  own  purposes  or  pleasure 
and  not  for  purposes  within  the  scope  of  his  employment 
for  the  Standard  Oil  Company,  then  you  must  find  a 
verdict  in  favor  of  the  Standard  Oil  Company. 

XXII.  If  the  accident  happened  while  Mr.  Louder- 
back  was  at  liberty  from  his  duty  and  was  pursuing  his 
own  ends  exclusively,  then  the  company  is  not  liable 
even  though  when  Mr.  Louderback  first  bought  the 
automobile  he  did  it  with  the  idea  of  using  it  in  the  com- 
pany's business,  and  even  though  he  had  customarily 
so  used  it. 

XXIII.  It  is  immaterial  whether  prior  to  the  accident 
Mr.  Louderback  had  been  engaged  about  his  master's 
business.  The  question  is  whether  at  the  time  of  the 
accident  he  was  proceeding  in  pursuit  of  the  company's 
busmess  or  m  pursuit  of  his  own. 

XXIV.  You  are  to  consider  what  was  the  primary 
purpose  of  the  trip  to  Clason  Point.  The  mere  fact  that 
the  possibiUty  of  doing  some  business  that  afternoon 
might  have  crossed  Mr.  Louderback's  mind  cannot  con- 
vert this  trip  into  a  business  trip,  unless  Mr.  Louderback 
had  something  in  the  nature  of  a  definite  or  specific  in- 
tention of  doing  business  en  route  and  subsequent  to 
the  time  of  leaving  Stube's  Garage. 

XXV.  In  determining  this  question,  you  are  entitled 
to  take  into  consideration  the  fact  that  the  automobile 
belonged  to  Mr.  Louderback  and  that  when  not  engaged 
in  the  company's  business  he  was  at  liberty  to  use  the 
automobile  for  his  own  purposes  in  such  fashion  as  he 
saw  fit. 

XXVI.  If  you  come  to  the  question  of  damages  at  all, 
you  can  only  find  a  verdict  for  such  pecuniary  loss  as  you 
believe  was  caused  by  the  death  of  the  child. 

XXVII.  This  child  was  entitled  to  be  fed,  clothed  and 
sheltered  and  to  be  maintained  and  supported  generally 
imtil  she  was  twenty-one  years  of  age.  On  the  other  hand, 
her  father  would  be  entitled  to  her  earnings  from  such 
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period  as  she  commenced  to  work  until  she  reached  the 
age  of  twenty-one  years,  and  the  juiy  must  take  into 
consideration  the  expense  that  would  be  imposed  upon  the 
parents  in  the  performance  of  the  obligation  fixed  upon 
them  by  law  to  maintain  and  support  the  child  until  she 
was  twenty-one  in  determining  whether  there  actually  was 
a  pecuniary  loss. 

XXVIII.  The  jiuy  should  consider  the  number  of 
years  during  which  the  father  would  have  been  required  to 
support  the  child;  it  should  consider  her  sex  and  the 
possibility  that  she  might  not  have  Uved  to  reach  a  time 
when  her  earnings  would  have  aggregated  the  total  ex- 
pense of  her  maintenance  and  support  from  the  time  of  the 
accident.  There  is  a  great  difference  between  an  action  on 
behalf  of  the  wage  earner  of  the  family  and  that  of  a  young 
child  who  for  many  years  must  be  a  pecimiary  biuden 
before  it  can  contribute  to  the  support  of  a  family. 

XXIX.  The  jury  are  not  to  consider  the  pain  or  suffer- 
ing of  the  child,  if  any,  nor  the  bereavement  or  mental 
suffering  of  the  parents  occasioned  by  its  loss,  since  those 
are  not  elements  which  enter  into  the  amount  of  a  recovery 
in  an  action  of  this  character. 

XXX.  This  is  a  right  of  action  given  by  a  statute  and 
the  statute  limits  the  recovery  to  the  monetary  or  pecun- 
iary loss  caused  to  the  next  of  kin. 

I  am  requested  by  the  plaintiff  to  charge,  and  do  charge, 
what  is  substantially  said  before  that, 

I.  It  is  only  when  a  child  non  sui  juris  has  done  or 
omitted  somethmg  which  would  be  regarded  m  an  adult 
as  negligence,  that  the  conduct  of  its  parents  in  respect 
to  the  degree  of  care  exercised  over  the  child  becomes 
material. 

II.  Unless  it  is  clear  that  a  child  of  tender  years  is 
sui  juris  it  is  for  the  jury  to  say  whether  it  acted  with  the 
degree  of  care  that  might  be  reasonably  expected  under  the 
circmnstances  from  a  child  of  its  years. 

III.  In  an  action  for  personal  injuries  based  on  n^li- 
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gence^  an  infant  whether  sui  juris  or  non  sui  juris  must 
exercise  such  reasonable  care  in  avoiding  an  injury  of 
which  he  complains  as  can  fairly  be  expected  of  a  child  of 
his  age,  natural  capacity,  intelligence,  physical  condition, 
etc.,  which  I  have  already  given  you. 

IV.  The  testimony  of  the  defendant  that  he  was  going 
from  11  to  13  miles  an  hour  when  his  auto  hit  the  child 
is  evidence  upon  which  the  jury  may  find  negligence,  if 
they  find  that  the  rate  of  speed  was  the  cause  of  the 
accident. 

Mr.  Patterson:  We  ask  your  Honor  to  charge  the  jmy 
that  if  they  find  any  witness  in  this  case  knowingly  testifies 
falsely  to  any  material  fact,  they  have  the  right  to  disre- 
gard all  the  testimony  of  such  witness. 

The  Court:  That  is  a  matter  provided  by  law,  that  if  a 
jury  believe  any  witness  has  testified  wilfully  falsely  to  any 
material  fact,  the  jiuy  may  disregard  the  entire  testimony 
of  such  witness.  I  think  I  have  already  explained  that 
the  preponderance  of  evidence  does  not  consist  in  the 
number  of  witnesses;  it  is  that  the  evidence,  when  con- 
sidered and  analyzed  by  you,  must  preponderate  a  little 
to  entitle  the  plaintiff  to  a  verdict. 

Mr.  Emery:  I  suggest  that  the  jury  be  instructed  as  to 
the  form  of  the  verdict,  since  there  are  two  defendants 
here,  and  a  question  of  who  might  and  who  might  not  be 
liable;  that  there  might  be  a  verdict  for  both  defendants,  or 
for  one  defendant  or  for  the  plaintiff  as  the  case  might  be. 

The  Court:  Well,  the  jury  may  find  a  verdict; — the 
form  of  the  verdict  may  be  for  the  plaintiff  against  both 
defendants  for  the  plaintiff  against  one  defendant,  and  in 
favor  of  the  other,  or  in  favor  of  both  defendants  against 
the  plaintiff.  I  want  simply  to  call  your  attention  to  the 
fact  that  it  does  not  always  follow  because  an  accident 
happens  that  somebody  must  pay  for  it;  and  the  jury  are 
sworn  to  determine  this  case  and  render  a  verdict  accord- 
ing to  the  evidence,  entirely  free  from  any  feeling  of 
sympathy,  bias  or  prejudice,  and  to  recall  the  testimony 
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from  their  own  memories,  and  not  from  statements  of 
coimsel  on  either  side. 

Mr.  Wilder:  If  your  Honor  please,  before  the  jury 
leaves,  I  want  to  add  to  the  motion  already  made,  a 
motion  for  a  direction  of  a  verdict  in  favor  of  the  defendant 
Louderback  at  the  close  of  this  case.  I  would  like  to  have 
your  Honor  reserve  that  also. 

Mr.  Emery :  I  will  make  a  similar  motion  on  behalf  of 
the  defendant  Standard  Oil  Company. 

Decision  reserved. 


Thobias  Doyle,  Plaintiff,  v.  James  M.  Hanley  et  al.. 

Defendants 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  April  4, 1912) 

Jurisdictioii;  conflict  of  laws;  right  to  rents  where  title  to  property 
vests  in  trustee  in  bankruptcy  and  mortgage  thereon  is  fore- 
closed 

1.  Where  title  to  real  property  has  vested  in  a  trustee  in  bank- 
ruptcy, before  an  action  to  foreclose  a  mortgage  thereon 
is  begun,  the  right  to  determine  whether  the  rents  should  go 
to  the  mortgagee  or  to  the  trustee,  vests  in  the  bankruptcy 
court,  and  under  such  circumstances  the  court  in  which  the 
mortgage  was  foreclosed  will  not  determine  the  question, 
but  will  remit  it  to  the  bankruptcy  court. 

Motion  to  remit  to  bankruptcy  court  questions  relating 
to  the  title  to  rents  of  real  property. 
Granted. 

Maxwell  Davidson,  for  the  plaintiff. 

Defendant  defaulted. 
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BiscHOFP,  J.: 

Title  to  the  premises  covered  by  the  mortgage  having 
vested  in  the  trustee  in  bankruptcy  prior  to  the  institution 
of  the  foreclosure  suit,  the  question  whether  the  rents 
became  hypothecated  for  the  benefit  of  the  mortgagee  by 
virtue  of  the  terms  of  the  mortgage  presents  matter  for 
determination  by  the  bankruptcy  court,  to  which  tribunal 
the  plaintiffs'  claim  to  the  rents  must  be  presented.  The 
fact  that  the  sale  of  the  premises  in  foreclosure  has  demon- 
strated an  actual  deficiency  upon  the  mortgage  debt  does 
not  affect  the  jurisdictional  question  raised  by  the  trustee's 
motion  that  the  rents  collected  be  turned  over  to  him  for 
administration  under  direction  of  the  bankruptcy  court. 
That  court,  having  first  obtained  jurisdiction  of  the 
subject>-matter,  retains  control,  and  its  control  is  to  be 
recognized  according  to  well-settled  principles  of  judicial 
comity.    Motion  granted.    Settle  order  on  notice. 


John  Friel  et  al..  Respondents,  v.  The  Cnr  of  New 

York,  Appellant  ^ 

Edward  Cade,  Respondent,  v.  The  City  of  New  York, 

Appellant 

(208  N.  Y.  555;  aff'g  150  App.  Div.  317;  134  Supp.  1025) 

Municipal  corporation;  a  change  of  grade  of  street;  liability  to 

abutting  owners 

Appeal  in  each  of  the  above-entitled  actions  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in 

1  For  complaint  from  the  case  of  Frid  v.  The  City  of  N.  7.,  see  poaty 
page  465. 

It  appeared  that  a  proceeding  by  the  Common  Council  of  the  old 
City  of  Brooklyn  to  change  the  established  grade  of  the  avenue  in 
front  of  the  plaintiff's  premises  was  ineffective  and  void,  because  the 
provisions  of  the  Charter  of  said  City  had  not  been  followed.    The 
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the  second  Judicial  Department,  entered  April  26,  1912, 
reversing  a  judgment  in  favor  of  defendant  entered  upon  a 
dismissal  of  the  complaint  by  the  court  at  a  Trial  Term  and 
granting  a  new  trial  in  an  action  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of  a  change  of 
grade. 

Archibald  R.  Watson,  Corporation  Counsel  {Charles  J. 
Nehrbas  and  Terence  Farley  of  counsel),  for  appellant. 

Royal  E.  T.  Riggs  and  J.  Gardner  Stevenson,  for  re- 
spondents. 

Order  in  each  case  affirmed,  and  judgment  absolute 
ordered  against  appellant  on  the  stipulation,  with  costs 
in  all  courts,  on  opinion  of  Carr,  J.,  below. 

Concur:  CuLiiEN,  Ch.  J.,  Gray,  Willard  Bartlett, 
Chase,  Cuddeback,  Hooan  and  Miller,  JJ. 

defendant,  the  City  of  New  York,  did  not  take  any  additional  steps 
but  relied  entirely  on  the  invalid  proceeding  of  the  Common  Council 
of  the  City  of  Brooklyn.  It  was  held  by  the  Appellate  Division  that 
the  defendant  was  liable  to  the  plaintiff  for  damages  because  it  had 
changed  the  grade  of  the  avenue  without  lawful  authority  to  do  so, 
where  an  abutting  property  owner  had  improved  the  property  with 
relation  to  a  former  legally  established  grade.  150  App.  Div.  317; 
134  Supp.  1Q25. 
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Fomi  No.  67 

Complaint;  Municipal  Corporation;  Change  of  Grade  of  Street; 

Liability  to  Abutting  Owners  ^ 

Supreme  Court,  Kings  County. 


John  Friel  and  Bridget  Friel, 

Plaintiffs, 
against 

The  City  of  New  York, 

Defendant. 


The  plaintiffs,  by  J.  G.  Stevenson,  their  attorney,  com- 
plaining of  the  defendant,  allege : 

I.  That  the  defendant  is,  and  ever  since  January  1st, 
1898,  has  been  a  Municipal  Corporation,  existing  under 
and  pursuant  to  the  Laws  of  the  State  of  New  York. 

II.  That  the  plaintiffs  now  are,  and  at  all  the  times 
hereinafter  mentioned,  were  the  owners  in  fee  and  in 
possession  of  all  that  certain  lot,  piece  or  parcel  of  land 
situate  in  the  City  of  New  York,  Coimty  of  Kings,  Bor- 
ough of  Brooklyn,  known  as  Lot  No.  4,  Block  2624  on 
the  land  maps  of  the  Register  of  Kings  County,  bounded 
and  described  as  follows: 

All  that  certain  lot,  piece  or  parcel  of  land  with  the 
buildings  and  improvements  thereon,  situate,  lying  and 
being  at  Green  Point  in  the  17th  Ward  of  the  Borough  of 
Brooklyn,  Coimty  of  Kings  and  City  and  State  of  New 
York,  bounded  and  described  as  follows,  viz. : 

Beginning  at  a  point  on  the  Southerly  side  of  Meserole 
Avenue,  distant  twenty-five  (25)  feet  Westerly  from  the 
South  Westerly  comer  of  Meserole  Avenue  and  Diamond 
Street;  running  thence  Westerly,  along  Meserole  Avenue 
twenty-five   (25)    feet;  thence  Southerly  parallel  with 

I  From  Friel  v.  City  of  N.  F.,  208  N.  Y.  656;  aff'g  160  App.  Div.  317; 
134  Supp.  1026.    See  ante,  page  463. 
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Diamond  Street,  one  hundred  (100)  feet;  thence  Easterly, 
parallel  with  Meserole  Avenue,  twenty-five  (25)  feet; 
and  thence  Northerly,  parallel  with  Diamond  Street,  one 
himdred  (100)  feet  to  the  point  or  place  of  beginning. 
Being  the  same  premises  conveyed  to  John  Friel  and 
Bridget  Friel,  his  wife,  by  Ernest  H.  Way,  of  the  Borough 
of  Brookljm,  City  and  State  of  New  York,  on  the  4th  day 
of  April,  1900,  and  recorded  in  the  Kings  Coimty  Register's 
office  in  Liber  12,  Page  294  of  Conveyances,  April  5th, 
1900,  and  that  the  said  plaintiffs'  premises  are  situate  and 
known  as  No.  190  Meserole  Avenue,  fronting  upon  said 
Meserole  Avenue  in  the  block  between  Diamond  and 
Newell  Streets,  Borough  of  Brooklyn,  City  of  New  York. 

III.  That  previous  to  January  1st,  1898,  the  said 
Meserole  Avenue,  between  Diamond  and  Newell  Streets, 
was  a  public  highway  and  street  of  the  City  of  Brooklyn, 
a  Mimicipal  Corporation  organized  under  and  existing 
pursuant  to  the  Laws  of  the  State  of  New  York;  that  said 
Meserole  Avenue  was  at  an  established  grade  which  was 
originally  established  on  or  about  the  13th  day  of  April, 
1854,  and  during  all  of  which  time  was  continuously  used 
as  a  public  street  or  highway  at  said  established  grade. 

IV.  That  long  prior  to  the  time  of  the  commission  by 
the  defendant  of  the  wrongful  acts  hereinafter  set  forth, 
the  plaintiffs'  said  premises  had  been  improved  at  very 
great  expense  by  the  building  of  a  house  thereon  with 
reference  to  and  to  conform  with  the  said  grade  of  Meserole 
Avenue  as  established  in  or  about  the  year  1854;  and  said 
premises  had  been  graded  with  reference  to  and  to  conf onn 
with  the  said  established  grade  of  Meserole  Avenue. 

V.  That  thereafter  and  between  the  first  day  of  Au- 
gust, 1905,  and  the  first  day  of  November,  1905,  the  defend- 
ant, by  its  officers,  agents,  servants,  and  employees, 
wrongfully  and  without  compliance  with  its  Charter  (Chap- 
ter 466  of  the  Laws  of  1901)  in  relation  to  change  and  alter- 
ations of  grade,  without  authority,  entered  upon  the  said 
Meserole  Avenue,  between  Diamond  and  Newell  Streets, 
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and  particularly  that  portion  upon  which  the  said  premises 
of  the  plaintiffs  fronted,  and  dug  and  excavated  thereon 
and  removed  and  altered  the  surface  of  said  Avenue,  and 
then  reconstructed,  repaved  and  regraded  the  same  until 
the  grade  of  said  Meserole  Avenue  and  what  had  been  its 
theretofore  established  grade,  was  completely  altered  and 
changed,  leaving  the  plaintiffs'  said  premises  and  house 
thereon  about  four  feet  below  the  present  grade  of  said 
Avenue  where,  before  such  unlawful,  unauthorized  and 
illegal  change  of  the  alteration  of  the  grade  of  said  Meserole 
Avenue,  the  plaintiffs'  premises  and  house  had  been  either 
level  with  or  slightly  above  the  established  grade  of  said 
Avenue,  all  of  which  unlawful  acts  the  defendant  did,  or 
caused  to  be  done,  without  plaintiffs'  consent  and  to  their 
damage  in  the  sum  of  fifteen  himdred  dollars  ($1,500). 

VI.  The  plaintiffs'  claim  for  damages  was  presented 
to  the  Comptroller  of  the  City  of  New  York  for  adjust- 
ment ;  that  thirty  days  have  elapsed  since  said  demand  or 
claim  was  presented  and  said  Comptroller  has  neglected 
and  refused  to  make  any  adjustment  within  thirty  days 
after  said  presentment. 

Wherefore,  plaintiffs  demand  judgment  against  the 
defendant  for  the  sum  of  fifteen  hundred  dollars  ($1,500) 
damages,  together  with  interest  and  costs  of  this  pro- 
ceeding. 

J.  G.  Stevenson, 
Attorney  for  plaintiffs. 

Sixty  Wall  Street, 
Borough  of  Manhattan, 
City  of  New  York. 

[Verification.] 
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Mabtha  King,  Respondent,  v.  Union  Tbubt  Company 
as  Executor  of  William  F.  King,  Deceased,  Appellant^ 

(208  N.  Y.  566;  aff'g  without  opinion  148  App.  Div.  110;  133  Supp.  18) 
Real  property;  breach  of  covenant  against  incumbrances 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
entered  December  29,  1911,  reversing  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  without  a  jury  and 
grantmg  a  new  trial  in  an  action  to  recover  for  an  aUeged 
breach  of  a  covenant  against  incumbrances  contained 
in  a  deed  of  real  property. 

Perry  D.  Trafford,  for  appellant. 

Samuel  Untermyer  ejid  Abraham  Benedict,  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts; 
no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Willard  Bartlbtt, 
Chase,  Cuddeback,  Hogan  and  Miller,  JJ. 

^  For  complaint  from  this  case,  see  post,  page  469. 

It  was  held  by  the  Appellate  Division  that  a  covenant  against  in- 
cumbrances is  treated  as  a  contract  of  indemnity  and  although  it  is 
broken,  if  broken  at  all,  as  soon  as  made,  the  covenantee  is  entitled  to 
nominal  damages  only,  until  he  actually  suffers  loss,  but  in  that  case 
he  is  entitled  to  complete  indemnity  for  the  amount  of  the  loss.  148 
App.  Div.  110;  133  Supp.  18. 
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Form  No.  68 

Complaiiit;  Real  Property;  Breach  of  CoTenant  against 

Incumbrances  ^ 

Supreme  Court  of  the  State  of  New  York, 
New  York  County. 


Martha  King, 

Plaintiff, 
against 
Union  Trust  Company,  as  Executor 
of  the  last  Will  and  Testament  of 
William  F.  King,  deceased. 

Defendant. 


The  plaintiff,  by  Guggenheimer,  Untermyer  &  Mar- 
shall, her  attorneys,  complains  of  the  defendant  and 
alleges  as  follows : 

First:  The  defendant.  Union  Trust  Company,  is,  and  at 
all  times  hereinafter  mentioned  was,  a  domestic  corpora- 
tion, authorized  by  its  charter  to  act  as  executor  of  wills. 

Second  :  WiUiam  F.  King  died  on  or  about  February  19, 
1909,  a  resident  of  the  County  of  New  York,  leaving  a 
last  will  and  testament,  whereby  he  appointed  said  Union 
Trust  Company  executor  thereof.  Thereupon,  such 
proceedings  were  duly  had  in  the  Surrogate's  Court  of 
New  York  County  that  said  last  will  and  testament 
was  duly  admitted  to  probate,  and  on  April  27,  1909, 
letters  testamentary,  out  of  and  under  the  seal  of  said 
court,  were  duly  issued  to  said  Union  Trust  Company, 
which  thereupon  duly  qualified  as  executor  of  said  last 
will  and  testament  and  entered  upon  the  discharge  of 
its  duties,  and  still  is  such  executor. 

Third:  In  the  lifetime  of  the  aforesaid  William  F. 

1  From  King  v.  Union  Trust  Co,,  208  N.  Y.  566;  aflf'g  without  opin- 
ion 148  App.  Div.  110;  133  Supp.  18.    See  ante,  page  468. 
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Kbig,  to  wit:  od  December  30,  1902,  at  the  Borough  ci 
Manhattan,  City  of  New  York,  in  the  County  sSoresaidy 
by  a  certain  deed  then  and  there  made  between  the  af oie- 
said  William  F.  King,  of  the  first  part,  and  the  plaintiff, 
of  the  second  part  (which  said  deed,  sealed  with  the  seal 
of  the  said  William  F.  King,  the  plaintiff  now  brings 
here  into  court,  the  date  whereof  is  the  same  day  and 
year  aforesaid),  the  said  William  F.  King,  for  divars 
good  and  valuable  considerations,  did  grant  and  idease 
to  the  plaintiff  and  her  hdrs  and  asengns  forever,  all  that 
lot,  piece  or  pared  of  land,  lying  and  being  in  the  Borou^ 
of  Manhattan,  City  of  New  York,  in  the  County  afore- 
said, known  as  Number  871  Madison  Avenue,  together 
with  the  buildings  thereon,  and  bounded  and  described 
as  follows:  Bfgnning  at  a  point  in  the  easterly  side  of 
Madison  Avenue  distant  fifty  (50)  feet  southerly  from 
the  intersection  of  the  easterly  side  of  Madison  Avenue 
and  the  Southerly  side  of  Seventy-third  Street;  and  run- 
ning thence  easterly  parallel  with  Seventy-third  Street 
and  part  of  the  way  through  a  party  wall,  sixty-three 
(63)  feet;  thence  south^Iy,  parallel  with  Madison  Avenue, 
thirty-two  (32)  feet  two  (2)  inches;  thence  westerly, 
parallel  with  Seventy-third  Street  and  part  of  the  way 
through  another  party  wall,  sixty-three  (63)  feet  to  the 
easterly  side  of  Madison  Avenue,  and  thence  northerly 
along  the  easterly  side  of  Madison  Avenue  thirty-two 
(32)  feet  two  (2)  inches,  to  the  point  or  place  of  banning; 
together  with  the  appurtenances  and  all  the  estate  and 
rights  of  the  said  William  F.  King,  in  and  to  the  said 
premises.  The  plaintiff  thereupon  entered  upon  said 
premises  and  became  lawfully  seized  thereof. 

Fourth:  The  said  William  F.  King  did,  by  the  said 
deed,  now  brought  into  court  here,  for  himself,  his  heirs, 
executors  and  administrators,  covenant,  promise  and 
agree,  to  and  with  the  plaintiff,  her  heirs  and  assigns, 
amongst  other  things,  in  manner  following,  that  is  to 
say:  that  the  said  premises  were  then  free  from  enciun- 
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brances,  excepting  only  certain  covenants  and  restric- 
tions contained  in  former  deeds  of  the  aforesaid  premises; 
that  the  plaintiff  should  quietly  enjoy  the  said  premises; 
and  that  the  said  William  F.  King  would  forever  warrant 
the  title  to  said  premises. 

Fifth:  The  plaintiff  further  alleges,  that,  in  fact, 
on  said  December  30,  1902,  the  aforesaid  premises  were 
not  free  from  encumbrances,  excepting  covenants  and 
restrictions  contained  in  former  deeds  of  said  premises, 
but  were  encumbered  by  a  certain  mortgage,  dated 
October  15,  1901,  made  and  executed  by  said  William  F. 
King  to  Robert  W.  Tailer,  as  trustee  imder  the  will  of 
Phoebe  Pearsall,  for  the  benefit  of  Frances  P.  Field  and 
her  issue,  for  the  sum  of  fifty  thousand  dollars  ($50,000), 
given  to  secure  the  bond  of  said  William  F.  King,  bearing 
even  date  with  said  mortgage,  in  the  penal  sum  of  one 
hundred  thousand  dollars  ($100,000),  to  the  said  mort- 
gagee, his  suc(5essors  and  assigns,  conditioned  for  the 
payment  of  the  aforesaid  sum  of  fifty  thousand  dollars 
($50,000)  on  October  15,  1904,  with  interest  on  said 
simi  from  October  15,  1901,  at  the  rate  of  four  and  one- 
half  per  cent  per  annum,  payable  semi-annually  on  the 
first  days  of  April  and  October  in  each  year,  imtil  the 
principal  sum  should  become  due;  and  said  mortgage 
was,  on  said  December  30,  1902,  the  date  of  the  making 
and  deUvery  of  the  aforesaid  deed  to  the  plaintiff,  a 
lien  upon  the  aforesaid  premises.  In  and  by  said  mort- 
gage, the  said  William  F.  King  covenanted  to  pay  to 
the  mortgagee,  his  successors  or  assigns,  the  aforesaid 
indebtedness  of  fifty  thousand  dollars  ($50,000),  with 
interest  as  aforesaid,  and  to  pay  all  taxes,  charges  and 
assessments  that  might  be  imposed  by  law  upon  the 
aforesaid  premises,  and  granted  the  aforesaid  premises 
to  the  said  mortgagee,  his  successors  and  assigns,  as 
security  for  the  performance  of  the  conditions  contained 
in  the  aforesaid  bond,  with  power  of  sale  of  said  premises 
in  the  event  of  default. 
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Sixth:  The  plaintiff  further  alleges,  that,  in  fact,  she 
was  not  pennitted  quietly  to  enjoy  the  aforesaid  premi- 
ses, nor  did  the  said  William  F.  King  warrant  or  defend 
the  title  thereto,  but,  on  the  contrary,  owing  to  the  exist'- 
ence  of  the  aforesaid  mortgage,  the  plaintiff  was  mdested 
in  her  enjoyment  of  the  said  premises,  and,  after  the 
principal  of  said  mortgage  had  become  due,  was  obliged 
to  and  did  pay  interest  thoieon  at  the  rate  df  six  per  cent 
per  annum  in  order  to  prevent  a  foreclosure  of  said  mort- 
gage, and  afterwards  an  action  was  begun  by  Uie  City 
Real  Estate  Company,  aamgnee  of  said  bond  and  mcHi- 
gage,  to  foreclose  said  mortgage,  and  thereafter,  to  wit, 
on  August  1,  1910,  the  plamtiff  was  obliged  to  and  did 
pay  off  the  said  mortgage,  with  interest  at  the  rate  of 
six  per  cent  per  annum  to  said  last  mentioned  date, 
besides  large  sums  for  costs  incurred  in  said  foreclosure 
action,  taxes  upon  the  aforesaid  premises  for  the  years 
1008  and  1909,  and  fees,  commissions  and  expenses  in- 
cident to  procuring  a  new  mortgage  upon  the  aforesaid 
premises,  with  which  to  discharge  the  aforesaid  fonn^ 
mortgage,  aggregating  sixty-four  thousand  six  hundred 
and  eighty-nine  and  45/100  dollars  ($64,689.45);  to  the 
plaintiff's  damage  in  said  sum. 

Seventh:  No  part  of  said  sum  has  been  paid  by  the 
defendant. 

Wherefore,  the  plaintiff  demands  judgment  against 
the  defendant  for  the  siun  of  sixty-four  thousand  six 
hundred  and  eighty-nine  and  45/100  dollars  ($64,689.45), 
with  interest  thereon  from  August  1,  1910;  besides  the 
costs  of  this  action. 

Guogenheimer,  Untermter  &  Marshall, 

Attome3rs  for  plaintiff, 
37  Wall  Street, 
Borough  of  Manhattan, 
New  York  City. 

[VenficationJ\ 
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Robert  S.  Smith,  Plamtiff,  v.  Martin  Pletscher  et  al.. 

Defendants  ^ 

(Supreme  Court;  N.  Y.  Special  Term,  Part  I,  Sept.  23,  1913) 

Answer;  corporation;  defense  of  ultra  vires 

1.  In  pleading  the  defense  of  vUra  vires  a  corporation  must 
set  forth  the  essential  facts  proof  of  which  would  establish 
that  defense,  and  mere  allegations  that  the  defendant  was 
not  authorized  by  its  charter  or  by-laws  to  execute  the 
contracts  in  suit  are  mere  conclusions  and  are  ineffective 
for  any  purpose.* 

Motion  by  the  plaintiff  for  a  judgment  on  the  plead- 
ings against  the  defendant  St.  John  Realty  Company. 
GrarUed. 

Hamilton  C.  Rickabyf  for  the  plaintiff. 

Max  Monfriedy  for  the  defendant  St.  John  Realty  Co. 

Delany,  J. : 

The  defense  of  vJira  vires  attempted  to  be  pleaded 
states  a  mere  conclusion  and  is  ineffective  for  any  purpose. 

^  There  was  no  appeal  from  the  decision  in  this  case. 

'That  the  defense  of  vUra  vires  must  be  pleaded  is  well  settled. 
Stanim  v.  Erie  R.  Co.,  131  App.  Div.  879;  116  Supp.  375;  Bacon  v. 
Montavk  Brewing  Co.,  130  App.  Div.  737;  116  Supp.  617;  Richmond 
County  Society  v.  City  of  N.  F.,  73  App.  Div.  607;  77  Supp.  41; 
Hess  V.  Sloane,  66  App.  Div.  522;  73  Supp.  313;  Keating  v.  American 
Brewing  Co.,  62  App.  Div.  501;  71  Supp.  96. 

The  paragraph  in  the  answer  in  the  case  in  the  text,  which  was 
held  to  be  insufficient,  read  as  follows: 

''That  thifi  defendant  was  not  authorized  by  charter  or  by  law  to 
execute  a  contract  such  as  is  set  forth  in  the  complaint  or  to  guarantee 
the  payment  of  the  bond  and  mortgage  described  in  the  complaint  or 
the  interest  thereon,  and  was  not  authorized  by  law  to  guarantee 
payment  of  any  bonds  and  mortgages  whatsoever  or  of  the  interest 
thereon." 
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There  must  be  set  forth  the  essential  facts  proof  of  which 
would  establish  the  defense  {Vonnoh  v.  67th  Street  Atelier 
Bldg.,  55  Misc.  222;  105  Supp.  155).  The  allegation 
that  '^  defendant  was  not  authorized  by  charter  or  by- 
law to  execute  such  contracts  .  .  .  and  to  guarantee 
the  payment/'  &c.,  states  nothing  showing  wherein  the 
acts  were  beyond  the  corporate  powers  of  the  defendant 
company,  whether  implied  or  incidental  (Holm  v.  Clati8 
Ldpsius  Brew.  Co.,  21  App.  Div.  204;  47  Supp.  518). 
Motion  granted,  with  leave  to 'defendant  St.  John  Com- 
pany to  serve  answer  within  five  days  after  the  entry  of 
an  order  herein  on  payment  of  $10  costs. 


Frederick  W.  Kavanaugh,  Respondent,  v.  Thomas  A. 
McIntyre  et  al.,  Defendants,  and  John  G.  McIntyre, 
et  al..  Appellants  ^ 

(210  N.  Y.  175;  aflf'g  161  App.  Div.  910;  135  Supp,  1120) 

Partnership;  torts;  liability  of  partners  for  torts  committed 
without  their  knowledge  in  course  of  partnership  business;  dis- 
charge in  bankruptcy;  action  for  tort  committed  by  another  mem- 
ber of  firm 

1.  Each  member  of  a  copartnership  is  civilly  liable  for  tort, 
committed  by  any  member  of  the  firm  in  the  course  of  the 
partnership  business,  even  though  such  partner  has  no  knowl- 
edge of  such  act  by  his  co-partners. 

2.  Where  one  member  of  a  firm  sold  stock  and  scrip,  which 
had  been  deposited  with  the  firm  as  security  for  an  indebted- 
ness, and  placed  the  avails  to  the  account  of  the  firm,  this 
is  a  willful  and  malicious  injury  within  the  meaning  of  sec- 
tion 17  of  the  Bankruptcy  Law  and  a  claim  therefor  by  the 
owner  of  the  stock  and  scrip  is  not  avoided  by  the  discharge 

1  For  complaint  from  this  case,  see  post,  page  481. 
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in  bankruptcy  of  the  members  of  the  firm  who  neither  had 
any  knowledge  of  such  wrongful  act  of  his  co-partners  nor 
participated  therein. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Coiuii  in  the  Third  Judicial  Department, 
entered  May  27,  1912,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  at  a  Trial 
Term,  a  jury  having  been  waived. 

It  appears  from  the  findings  and  decision  of  the  trial 
court  that  in  the  month  of  February,  1908,  the  defend- 
ants John  G.  Mclntyre,  Thomas  A.  Mclntyre,  Jr.,  and 
Edward  T.  White,  together  with  Thomas  A.  Mcln- 
tyre, now  deceased,  and  one  George  C.  Ryan  were  part- 
ners as  stockbrokers  in  the  city  of  New  York,  under  the 
firm  name  of  T.  A.  Mclntyre  &  Co. 

The  plaintiff's  brother,  George  W.  Kavanaugh,  had  a 
stock  account  with  A.  O.  Brown  &  Co.,  another  brokerage 
firm,  upon  which  there  was  due  $3,853.32,  secured  by  cer- 
tain railroad  stock  and  scrip  described  in  the  findings  by 
number.  This  account  George  W.  Kavanaugh  trans- 
ferred to  the  plaintiff  prior  to  February  5,  1908,  as  se- 
cmity  for  an  indebtedness  to  the  plaintiff.  The  stock 
and  scrip  were  at  that  time  worth  about  $25,000. 

On  February  5, 1908,  the  firm  of  T.  A.  Mclntyre  &  Co., 
at  the  request  of  the  plaintiff,  paid  to  Brown  &  Co.  the 
amount  due  them  and  received  the  stock  and  scrip  and 
took  over  the  account.  Nothing  further  appears  as  to 
the  nature  of  the  account,  but  the  court  refused  to  find 
that  the  securities  were  deposited  on  margin. 

Almost  immediately  after  receiving  the  stock  and 
scrip  and  begmnmg  the  very  next  day  the  firm  of  T.  A. 
Mclntyre  &  Co.,  without  the  knowledge  or  consent  of 
the  plaintiff,  sold  the  stock  and  scrip  and  placed  the 
avails  thereof  in  a  bank  accoimt  to  the  credit  of  the 
firm.  Three-fourths  in  value  of  the  securities  were  sold 
on  or  prior  to  February  14  and  the  remamder  prior  to 
March  18. 
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The  trial  court  also  found  as  a  fact  that  the  defendants 
and  the  other  members  of  the  firm  of  T.  A.  McIntyre 
&  Co.  in  so  disposing  of  the  stock  and  scrip  and  in  so  dis- 
posing of  the  avails  thereof  '^committed  willful  and  mali- 
cious injury  to  the  property  of  the  plaintiff." 

On  April  23,  1908,  the  firm  of  T.  A.  McIntyre  &  Co. 
filed  a  petition  in  bankruptcy  and  was  afterwards  adjudi- 
cated bankrupt.  The  plaintiff  proved  his  claim  against 
the  bankrupt  estate  without  waiving  his  legal  rights  as 
asserted  in  this  action  or  in  any  other  respect.  It  does 
not  appear  that  the  plaintiff  has  received  any  dividend 
on  account  of  his  claim. 

The  action  was  brought  against  the  members  of  the 
firm  of  T.  A.  McIntyre  &  Co.  to  recover  $30,000  damages 
for  and  on  account  of  the  facts  stated.  The  defendants 
John  G.  McIntyre,  Thomas  A.  McIntyre,  Jr.,  and  Edward 
T.  White  were  subsequently  discharged  in  bankruptcy. 
A  discharge  was  denied  the  partner  Ryan,  and  Thomas  A. 
McIntyre  is  dead. 

John  G.  McIntyre,  Thomas  A.  McIntyre,  Jr.,  and 
Edward  T.  White  have  pleaded  their  discharge  in  bank- 
ruptcy as  a  separate  defense  in  this  action.  The  trial 
court  found  for  the  plaintiff  and  directed  judgment 
against  the  defendants  for  the  smn  of  $30,000.  Judg- 
ment was  entered  accordingly  and  the  same  has  been 
unanimously  affirmed  by  the  Appellate  Division.  The 
defendants  appeal. 

Robert  H.  Patton,  for  John  G.  McIntyre  et  al.,  appellants. 

John  J.  O'ConneU  and  WUlard  Schwartz,  for  Edward 
T.  White,  appellant. 

Myer  NiLssbaum,  for  respondent. 

CUDDEBACK,  J.  I 

Section  17  of  the  Bankruptcy  Act,  as  amended  in  1903, 
provides  that  a  discharge  in  bankruptcy  shall  release 
a  bankrupt  from  all  his  provable  debts,  except,  among 
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others,  such  debts  as  ''are  liabilities  ...  for  willful  and 
malicious  injuries  to  the  .  .  .  property  of  another." 

The  question  in  this  case,  of  course,  is  whether  the 
liability  (A  the  defendants  asserted  by  the  plaintiff  is 
for  willful  and  malicious  injuries  to  the  plaintiff's  prop- 
erty. 

In  Hilliard  on  Torts  [Vol.  1  (3rd  ed.),  p.  464]  it  is  said: 
"Injuries  to  property  are  in  themselves  of  great  variety; 
being  committed  with  or  without  force,  inunediately  or 
consequentially,  by  misfeasance  or  nonfeasance,  by  direct 
invasion  of  another's  possession,  or  by  an  imauthorized 
use  of  one's  own  property,  causing  damage  to  another. 
With  reference  to  the  injuries  themselves,  they  include 
disseisin,  trespass,  nuisance,  conversion,  waste,  fraud  and 
negligence;  and  with  reference  to  the  remedies  by  which 
such  injuries  are  redressed,  the  actions  of  ejectment,  tres- 
pass, trover,  case  and  waste." 

In  Northern  Railway  of  France  v.  Chas,  CarpentieTj 
Felidte  Dvbud  et  al.  [13  How.  Pr.  222  (1856)]  an  order 
of  arrest  was  issued  against  the  defendant  Felicite  Dubud, 
a  woman.  In  her  behalf  it  was  claimed  she  was  not  liable 
to  arrest  under  a  section  of  the  Code  which  provided  that 
no  female  shall  be  arrested  in  a  civil  action  except  for  will- 
ful injury  to  person,  character  or  proi)erty .  The  facts  of  the 
case  were  that  the  plaintiff  owned  certain  railway  shares 
with  coupons  attached,  and  that  the  defendants  Car- 
pentier  and  Grellet,  officers  of  the  company,  with  the  assist- 
ance of  the  defendant  Felicite  Dubud  and  others,  ab- 
stracted the  shares  and  coupons,  converted  the  same  into 
money,  and  escaped  with  the  money  to  this  country.  The 
court  held,  in  the  first  place,  that  these  acts  on  the  part  of 
the  defendants  constituted  an  mjury  to  property,  and, 
in  the  second  place,  that  such  injury  was  willful,  and  Feli- 
cite Dubud  was,  therefore,  liable  to  arrest.  The  court 
said:  "The  stock  and  coupons  have  been  destroyed  as 
such;  they  have  been  converted  into  money,  and  that  is, 
beyond  all  question,  an  injury  to  the  plaintiff's  property." 
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This  case  was  followed  in  Duncan  v.  Katerij  6  Hun,  1 
(1875),  where  it  appeared  that  the  defendant,  a  woman, 
had  induced  a  clerk  in  the  employ  of  the  plaintiffs  to 
wrongfully  take  from  them  gold  certificates  to  the  amount 
of  $20,000,  and  give  the  same  to  her,  and  that  she  had 
converted  and  concealed  the  certificates.  It  was  held 
that  the  defendant  was  liable  to  arrest  in  a  civil  action. 
The  court  said  that  the  facts  charged  showed  a  willful 
injury  to  property,  and  continued  as  follows:  "It  is 
claimed  that  these  acts  are  not  a  willful  injury  to  the 
plaintiff's  property,  because  it  is  not  shown  that  she  (the 
defendant)  had  done  some  physical  injiuy  to  the  paper  on 
which  the  gold  certificates  are  printed  and  written.  This 
is  refining  too  technically  for  the  benefit  of  crime."  The 
case  of  Duncan  v.  Kaien  was  affirmed  in  this  court,  with- 
out opinion.  64  N.  Y.  625. 

The  Bankruptcy  Act,  in  defining  the  liabilities  for  inju- 
ries to  property  not  released  by  the  discharge,  describes 
them  not  only  as  willful  but  as  malicious  injuries.  There 
can  be  no  doubt  but  that  if  our  Code  had  forbidden 
the  arrest  of  a  woman  in  any  action  except  for  willful 
and  malicious  injuries  to  person,  character  or  property, 
the  court  in  each  of  the  cases  cited  would  have  found  that 
the  acts  charged  constituted  m/jlicUms  as  well  as  willful 
iQJuries. 

Tinker  v.  Colwett,  193  U.  S.  473,  487,  was  a  proceeding 
imder  the  Code  of  Civil  Procedure  to  cancel  a  judgment 
obtained  against  the  plaintiff  in  error  for  criminal  con- 
versation on  the  ground  that  the  petitioner  had  been  dis- 
charged from  his  debts  under  the  Bankruptcy  Act.  It 
was  argued  on  behalf  of  the  petitioner  that  criminal  con- 
versation did  not  constitute  a  malicious  injury  to  the 
husband's  rights  and  property.  The  court  considered  at 
length  the  meaning  of  the  word  "malicious"  as  used  in 
the  Bankruptcy  Act  and  said  in  denying  the  application 
to  discharge  the  judgment:  "We  think  a  willful  dis- 
regard of  what  one  knows  to  be  his  duty,  an  act  which 
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is  against  good  morals  and  wrongful  in  and  of  itself,  and 
which  necessarily  causes  injury  and  is  done  intentionally, 
may  be  said  to  be  done  willfully  and  maliciously,  so  as  to 
come  within  the  exception''  of  §  17. 

The  firm  of  T.  A.  Mclntyre  &  Co.  received  the  stock 
and  scrip  on  February  5,  1908,  under  circumstances 
which  gave  them  no  right  without  the  knowledge  and 
consent  of  the  plaintiff  to  sell  the  seciuities  and  retain 
the  avails  thereof.  Yet,  being  at  that  time  in  financial 
straits,  they  began  the  very  next  day  to  sell  the  stock 
and  scrip,  and  within  a  brief  period  all  had  been  disposed 
of.  It  is  very  significant  that  the  defendants  against 
whom  the  judgment  was  rendered  went  on  the  witness 
stand  but  made  no  attempt  to  justify  or  excuse  the  acts 
of  the  firm.  These  facts  show  that  the  conversion  of  the 
stock  and  scrip  was  not  merely  technical  nor  committed 
in  the  assertion  of  a  mistaken  claim  to  the  property.  It 
was  a  wrongful  act  done  intentionally  without  just  cause 
or  excuse,  and  constituted  willful  and  malicious  injury 
to  the  plaintiff's  prop«i;y  as  those  words  are  used  in  §  17 
of  the  Bankruptcy  Law.    Tinker  v.  Colwelly  supra. 

Counsel  for  the  defendants  argue  that  the  construction 
here  given  renders  §  17  tautological,  and  that  is  true  to 
some  extent.  Prior  to  the  amendment  of  1903,  sub- 
division 2  of  §  17  excepted  in  general  terms  from  the  effect 
of  a  discharge  in  bankruptcy  judgments  in  actions  for 
willful  and  malicious  injuries  to  the  property  of  another, 
while  subdivision  4  excepted  specifically  debts  created 
by  the  bankrupt's  frauds  while  acting  in  a  trust  capacity. 
The  difference  in  the  main  between  these  subdivisions 
was  that  number  2  applied  only  to  debts  reduced  to  judg- 
ment, while  number  4  applied  to  the  debts  particularly 
enmnerated,  whether  reduced  to  judgment  or  not.  This 
distinction  was  struck  out  by  the  amendment  of  1903, 
and  some  overlapping  must  occur.  Some  cases  will  fall 
within  both  subdivisions.  But  that  is  not  a  reason  for 
limiting  the  words  "willful  and  malicious  injury  to  prop- 
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erty"  contained  in  subdivision  2.  The  classification  made 
originally  by  §  17  has  been  somewhat  disarranged  but 
the  meaning  of  the  section  is  plain  enough. 

It  is  also  argued  on  behalf  of  the  defendants  that  they 
did  not  actually  participate  in  the  injury  done  to  the  plain- 
tiff's property,  and  that  the  wrongful  acts  were  committed 
by  other  members  of  the  firm.  The  individual  members 
of  a  copartnership  are  civilly  liable  for  torts  of  which 
they  have  no  knowledge,  committed  by  any  member  of 
the  firm  in  the  course  of  the  partnership  business.  Matter 
of  Peck,  206  N.  Y.  55;  Castle  v.  BvJlard,  64  U.  S.  172. 
The  case  is,  therefore,  precisely  within  the  words  of  §  17, 
subdivbion  2,  of  the  Bankruptcy  Act,  defining  debts 
which  are  not  released  by  the  discharge  in  bankruptcy. 
The  words  are:  ''A  discharge  in  bankruptcy  shall  re- 
lease a  bankrupt  from  all  his  provable  debts,  except 
such  as  .  .  .  are  liabilities  ...  for  willful  and  malicious 
injuries  to  the  person  or  property  of  another."  If  the 
defendants  are  civilly  liable  for  the  acts  of  other  mem- 
bers of  the  firm,  which  amount  to  a  willful  and  malicious 
injury  to  the  property  of  the  plaintiff,  that  ends  the  argu- 
ment. They  are  not  released  by  the  discharge  in  bank- 
ruptcy, no  matter  whether  they  participated  in  the  acts 
which  caused  the  injury  or  not.  Strang  v.  Bradner,  114 
U.  S.  555,  is  directly  in  point. 

In  Crawford  v.  Burke,  195  U.  S.  176,  a  case  upon  which 
the  defendants  rely,  it  was  held  that  a  broker  carrying 
stocks  on  margin  who  sells  the  same  and  does  not  pay 
over  the  proceeds  to  his  principal,  is  not  indebted  in  a 
fiduciary  capacity  within  the  Bankruptcy  Act,  and  con- 
sequently the  defendant  was  relieved  from  liability  by 
his  discharge.  To  the  same  effect  is  Tindle  v.  Birkett, 
183  N.  Y.  267;  205  U.  S.  183. 

These  decisions  were  based  on  subdivision  4  of  §  17 
and  had  reference  to  discharges  granted  prior  to  the 
amendment  of  1903.  They  have  no  application  to  the 
case  at  bar  which  falls  within  the  provisions  of  subdi- 
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vision  2  of  §  17,  as  amended  in  that  year,  and  does  not 
involve  the  question  whether  the  defendants  were  act- 
ing as  officers  or  in  a  fiduciary  capacity.  There  has  been 
no  authoritative  holding  contrary  to  the  views  herein 
expressed  since  the  amendment  of  1903. 

My  conclusion  is  that  the  determination  of  the  Appel- 
late Division  was  correct,  and  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

WiLLARD  Bartlett,  Ch.  J.,  Werner,  Chase,  Collin, 
HoQAN  and  Miller,  JJ.,  concur. 
Judgment  affirmed. 
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Supreme  Court,  Saratoga  County. 


Frederick  W.  Kavanaugh, 

Plamtiff, 
against 
Thomas  A.  Mclntjn'e,  John  G.  Mc- 
Intyre, Edward  T.  White,  Thomas 
A.  McIntyre,  Jr.,  and  George  C. 
Ryan, 

Defendants. 

The  plaintiff  for  his  amended  complaint  herein  alleges: 
First:  That  he  is  a  resident  of  the  Town  of  Waterford, 
Saratoga  County,  New  York. 
Second:  Upon  information  and  belief  that  the  de- 


^  From  Kamfumgh  v.  McIntyrCf  210  N.  Y.  175;  aflf'g  151  App.  Div. 
910;  135  Supp.  1120.    See  ante\  page  474. 
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fendanto  John  G.  Mclntyre,  Edward  T.  White,  Thomas 
A.  Mclntyre,  Jr.,  and  George  C.  Ryan,  and  said  Thomas  A. 
Mclnt3rre,  since  deceased,  were,  at  the  times  hereinafter 
mentioned,  co-partn^s  in  business  under  the  firm  name 
of  T.  A.  Mclntyre  &  Co. 

TmBD.  That  on  the  5th  day  of  Fd>niary,  1908,  and 
prior  thereto,  the  said  plaintiff  was  the  owner  of  the  fol- 
lowing stocks  and  scrip: 
100  shares  of  Missouri  Pacific,  represented  by  4  certificates 

for  25  shares  each,  A.  41015;  A.  38741;  A.  28770; 

A.  35074. 
100  Erie  1st,  represented  by  certificate  M.  7696. 
100  shares  Missouri,  Kansas  &  Texas,  common,  represented 

by  certificates  numbers  A.  10581 ;  A.  10600. 
200  Cast  Iron  Pipe,  represented  by  certificates  Nos.  4665 

and  7504. 
250  Mo.  P.  scrip,  represented  in  certificates  A.  41254; 

A.  41252;  for  $200  each; 
and  which  said  stocks  and  scrip  were  in  the  possession 
of  the  firm  of  A.  O.  Brown  &  Co.,  and  that  there  was 
due  upon  said  stocks  and  scrip  on  said  latter  date,  the 
sum  of  13,853.32,  and  that  the  plaintiff  on  that  day  and 
prior  thereto  was  entitled  to  the  possession  of  said  stocks 
and  scrip  upon  the  payment  of  said  sum  of  S3,853.32, 
and  that  on  said  latter  date  the  plamtiff  instructed  said 
defendants  John  G.  Mclntjrre,  Edward  T.  White,  Thomas 
A.  Mclntjrre,  Jr.,  and  George  C.  Ryan,  and  said  Thomas 
A.  Mclntyre,  since  deceased,  under  the  firm  name  of 
T.  A.  Mclntjrre  &  Co.,  to  take  over  said  stocks  and  scrip 
from  said  firm  of  A.  O.  Brown  &  Co.  and  to  advance 
thereon  $3,853.32,  and  that  on  said  latter  date  the  said 
stocks  and  scrip  were  turned  over  and  delivered  by  said 
firm  of  A.  O.  Brown  &  Co.,  to  said  defendants  John  G. 
Mclntyre,  Edward  T.  White,  Thomas  A,  Mclntyre,  Jr., 
and  George  C.  Ryan,  together  with  said  Thomas  A. 
Mclntyre,  since  deceased,  as  such  co-partners  as  afore- 
said, who  advanced  thereon  the  sum  of  $3,853.32. 
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Fourth  :  Upon  information  and  belief,  that  subsequent 
to  the  sale  and  disposition  of  said  stocks  and  scrip  by 
said  defendants  John  G.  McIntyre,  Edward  T.  White, 
Thomas  A.  McIntyre,  Jr.,  and  George  C.  Ryan  (and  said 
Thomas  A.  McIntyre,  since  deceased)  as  hereinafter 
alleged,  and  on  or  about  the  27th  day  of  April,  1908,  an 
involuntary  petition  in  bankruptcy  was  filed  against 
said  defendants  John  G.  McIntyre,  Edward  T.  White, 
Thomas  A.  McIntyre,  Jr.,  and  George  C.  Ryan  (and  said 
Thomas  A.  McIntyre,  since  deceased)  as  such  co-partners, 
in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  that  subsequent  to  the  filing 
of  said  petition  Charles  C.  Burlingham  and  Arthur  R. 
Peck  were  duly  appointed  receivers  of  said  firm  of  T.  A. 
Mclntjrre  &  Co.,  who  duly  qualified,  and  that  subsequent 
thereto  they  were  discharged  as  such  receivers  and  said 
Charles  C.  Biu^hngham,  Arthur  R.  Peck  and  Albert  R. 
Bonynge  were  duly  appointed  trustees  of  said  firm  of  T.  A, 
McIntyre  &  Co.,  and  duly  qualified  and  are  now  acting  as 
such. 

Fifth:  That  on  the  28th  day  of  April,  1908,  the  said 
plaintiff,  through  its  attorney,  tendered  to  said  receivers 
the  simi  of  $3,920  in  gold  coin,  being  the  balance  due  and 
interest  upon  said  stocks  and  scrip  and  asked  and  de- 
manded the  deUvery  of  same  which  was  refused,  and 
that  on  said  latter  date,  the  said  sum,  in  accordance 
with  provisions  of  said  tender,  so  made  as  aforesaid,  was 
deposited  in  the  Merchants  Exchange  National  Bank, 
to  the  credit  of  said  Charles  C.  Burlingham  and  Arthur  R. 
Peck,  receivers  of  T.  A.  McIntyre  &  Co.,  aforesaid,  with 
the  condition  that  said  sum  be  turned  over  to  said  re- 
ceivers upon  deUvery  of  the  securities  described  in  said 
tender  so  made  as  aforesaid. 

Sixth:  That  the  defendants  John  J.  McIntyre,  Ed- 
ward T.  White,  Thomas  A.  McIntyre,  Jr.,  and  George  C. 
Ryan,  together  with  said  Thomas  A.  McIntyre,  since  de- 
ceased, as  such  co-partners  as  aforesaid,  never  delivered 
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to  the  plaintifif  the  stocks  and  scrip  aforesaid  or  any  part 
thereof. 

Seventh:  That  the  defendants  John  G.  Mclntsrre, 
Eklward  T.  White,  Thomas  A.  McIntyre,  Jr.,  and  George 
C.  Ryan,  together  with  said  Thomas  A.  McIntyre,  since 
deceased,  mider  the  firm  name  of  T.  A.  Mclntjrre  &  Co., 
as  aforesaid,  without  right,  order  or  authority,  wrong- 
fully, willfully  and  maUciously  disposed  of  said  property 
and  scrip  and  injured  the  property  of  the  plaintiff,  and 
have,  without  the  knowledge  or  consent  of  the  plaintiff, 
converted  the  same  to  their  own  use. 

Eighth:  That  the  defendants  John  G.  McIntyre, 
Edward  T.  White,  Thomas  A.  McIntyre,  Jr.,  and  George 
C.  Ryan,  and  said  defendant  Thomas  A.  McIntyre, 
since  deceased,  have  refused,  failed  and  neglected  to 
deliver  such  certificates  of  stocks  and  scrip  to  the  plain- 
tiff, nor  to  account  to  plaintiff,  nor  to  pay  to  the  plaintiff 
the  value  of  said  certificates  of  stock  and  scrip,  or  the 
proceeds  derived  by  them  for  their  disposition  of  the 
same. 

Ninth:  That  by  reason  of  the  acts  of  said  defendants 
John  G.  McIntyre,  Edward  T.  White,  Thomas  A.  Mc- 
Intyre, Jr.,  and  George  C.  Ryan  (and  said  Thomas  A. 
Mclntjnre,  since  deceased)  and  by  their  wrongdoing  and 
conversion  of  said  certificates  of  stock  and  scrip,  and 
the  proceeds  thereof,  plaintiff  has  been  damaged  in  the 
sum  of  thirty  thousand  dollars. 

Wherefore,  plaintiff  demands  judgment  against  the 
said  defendants  as  such  co-partners  as  aforesaid  for  the 
sum  of  thirty  thousand  dollars,  with  interest  thereon 
from  the  5th  day  of  February,  1908,  together  with  the 
costs  and  disbursements  of  this  action. 

Myer  Nussbaum, 
Attorney  for  plaintiff, 

261  Broadway, 
New  York  City,  N.  Y. 

[Verification.] 
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Henry  J.  MierkE;  As  Administrator  of  the  Estate  of 
WiLHELMiNA  MiERKE,  Deceased,  Appellant,  v.  Jeffer- 
son County  Savings  Bank,  Respondent  * 

(208  N.  Y.  347;  rev'g  151  App.  Div.  899;  135  Supp.  1127) 

Savings  banks;  action  by  administrator  of  depositor;  pleading; 
complaint;  where  book  is  lost;  answer;  affirmative  defense; 
requiring  bond  as  condition  of  paying  over  money;  reasonable- 
ness of  such  requirement 

1.  The  relation  between  a  savings  bank  and  a  depositor  is  that 
of  debtor  and  creditor. 

2.  In  an  action  by  an  administrator  of  a  depositor  a  complaint 
which  alleges  the  apx)ointment  and  qualification  of  the  plain- 
tiff as  administrator  of  the  decedent,  the  facts  concerning 
the  deposit,  the  demand  for  the  money  represented  by  it 
and  the  refusal  of  the  bank  to  pay  it  is  sufficient  and  enough 
to  put  the  defendant  upon  its  defense;  where  in  such  a  case 
the  pass  book  is  lost  it  is  not  necessary  for  the  plaintiff  to  al- 
lege in  the  complaint  the  loss  of  the  pass  book  or  any  facts 
tending  to  excuse  its  non-production  and  presentation. 

3.  A  by-law  adopted  by  a  savings  bank,  in  pursuance  of  Bank- 
ing Law,  section  143,  that  no  money  can  be  withdrawn  or 
deposited  except  on  production  of  the  pass  book  and  re- 
quiring that  in  case  a  pass  book  shall  be  lost  immediate  notice 
shall  be  given  to  the  bank  in  writing,  is  waived,  where  the 
bank  was  duly  notified  of  the  loss  of  the  pass  book,  but  never 
expressed  a  desire  for  written  notice  and  based  its  refusal  to 
pay  squarely  on  the  ground  that  the  plaintiff  must  give  a 
bond  of  indemnity. 

4.  The  refusal  of  the  administrator  of  a  depositor  to  give  a 
bond  of  indemnity,  where  a  pass  book  has  been  lost,  is  not 
a  defense  to  an  action  to  recover  the  deposit,  where  the  by- 
laws of  the  savings  bank  did  not  contain  an3rthing  requiring 
a  bond  of  indemnity  as  a  condition  of  paying  a  deposit  repre- 
sented by  a  lost  pass  book. 

1  For  complaint  from  this  case,  see  jfost,  page  490. 
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Appeal  from  a  judgmeDt  of  the  Appeflate  Dhiakm  of 
the  .Supreme  Court  in  the  Fourth  Judkaai  Dqiartment, 
entered  June  15, 1912,  affirmmg  a  judgment  m  favor  of 
defendant  eaiered  upon  a  dismiaHal  of  the  eomplamt  by 
the  court  at  a  Trial  Term  without  a  jury. 

Clarence  L.  Crabb,  for  i4>pellant. 

Samuel  ChUd,  far  respondent. 

Werner,  J.: 

The  defendant  is  a  savings  bank,  in  irtiich  plaintiff's 
intestate  at  the  time  of  her  death  had  money  on  deposit. 
The  plaintiff's  husband  and  administrator,  being  imable 
to  find  the  pass  book  issued  to  her  by  the  defendant  evi- 
dencing the  deposit,  notified  the  officers  of  the  bank  and 
requested  payment  to  him  of  the  amount  credited  to 
the  decedent's  account.  The  defendant's  officers  refused 
payment  unless  plaintiff  should  give  a  bond  of  indemnity 
against  loss.  This  the  plaintiff  refused  to  do,  and  he 
brought  this  action  to  recover  the  deposit. 

The  case  was  tried  before  the  court  without  a  jury, 
and  judgment  was  rendered  in  favor  of  the  defendant. 
The  learned  trial  court  held,  in  substance,  that  the  com- 
plaint was  fatally  defective  because  it  did  not  allege  the 
loss  of  the  pass  book  or  any  facts  tending  to  excuse  its 
non-production  and  presentation,  and  that  the  proof  did 
not  show  any  excuse  for  its  non-production.  The  judg- 
ment entered  upon  this  decision  was  affirmed  at  the 
Appellate  Division  by  a  divided  court. 

Before  proceeding  to  discuss  the  case  on  the  merits,  it 
may  be  well  to  dispose  of  the  suggestion  that  the  com- 
plaint was  insufficient.  Counsel  for  the  defendant  raised 
this  point  by  motion  to  dismiss  the  complaint  at  the  open- 
ing of  the  trial,  and  the  motion  was  then  denied,  but  the 
formal  decision  later  filed  by  the  trial  court  contains  the 
express  finding  that  the  complaint  does  not  state  a  cause 
of  action.  In  this  ruling  we  think  the  court  was  in  error. 
The  complaint  alleges  the  plaintiff's  appointment  and 
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qualification  as  administrator,  the  facts  concerning  the 
deposit,  his  demand  for  the  money  represented  by  it,  and 
the  refusal  of  the  bank  to  pay.  This  was  enough  to  put 
the  defendant  upon  its  defense.  The  answer  of  the 
defendant,  after  certain  denials  and  admissions  which 
need  not  be  specified,  sets  forth  the  by-laws  of  the  bank 
which  will  be  referred  to  hereafter,  and  alleges  that  the 
plaintiff  had  never  presented  the  pass  book. 

The  pleading  simply  raised  the  usual  issue  between  a 
depositor  and  his  depositary  where  there  is  a  failure  to 
pay  the  amount  deposited.  There  are,  of  course,  special 
statutory  and  substantive  legal  rules  applicable  to  savings 
banks  as  distinguished  from  the  ordinary  business  of  dis- 
count banks,  but  the  relation  between  savings  banks  and 
their  depositors  is  nevertheless  that  of  debtor  and  creditor. 
People  V.  Mechanics  &  Traders^  Savings  Inst,  92  N.  Y.  7. 
The  defendant  was,  therefore,  indebted  to  the  plaintiff 
in  the  amount  of  the  deposit.  His  complaint  setting 
forth  the  facts  on  which  that  indebtedness  was  based  was 
sufficient,  and  if  for  any  reason  the  defendant  deemed 
itself  entitled  to  withhold  the  deposit  for  its  own  security, 
the  facts  justifying  such  conduct  were  properly  to  be 
pleaded  in  its  answer.  The  defendant  evidently  recog- 
nized this  as  the  proper  procedure,  for  it  alleged  the  non- 
presentation  of  the  pass  book  as  one  of  its  defenses.  It 
was  not  necessary  for  the  plaintiff  affirmatively  to  plead 
the  loss  of  the  book;  that  was  a  matter  of  evidence  admis- 
sible to  meet  the  defense  that  it  had  not  been  presented. 
The  complaint  must,  therefore,  be  regarded  as  sufficient. 

The  further  question  remains  to  be  determined  whether 
the  defendant*  presented  any  evidence  which  justified  it  in 
withholding  from  the  plaintiff  the  amount  of  this  deposit. 
Upon  that  issue  the  material  facts  found  by  the  trial 
court  are  undisputed.  Wilhelmina  Mierke,  at  the  time  of 
her  death,  on  November  29,  1910,  had  on  deposit  in  the 
defendant  bank  the  simi  of  $900.  The  plaintiff  is  her 
husband  and  administrator.    Immediately  after  her  death 
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he  searched  for  the  pass  book  issued  by  the  defendant  to 
her  but  was  unable  to  find  it,  and  on  the  day  of  her  death 
he  went  to  the  bank  and  informed  its  officials  of  his  in- 
ability to  fipd  the  book.  On  January  6,  1911,  the  plain- 
tiff was  appointed  administrator,  and  filed  with  the 
bank  a  copy  of  the  letters  appointing  him.  After  that  he 
had  several  interviews  with  the  officials  of  the  defendant 
in  which  he  repeatedly  informed  them  of  the  loss  of  the 
pass  book  and  demanded  pajrment  to  himself  as  adminis- 
trator of  the  amount  of  his  wife's  deposit.  The  officials 
of  the  bank  refused  pa}anent  xmless  he  would  give  to  the 
bank  a  bond  in  double  the  amount  of  the  deposit  indem- 
nifjring  it  against  loss.  This  he  refused  to  do.  On  the 
following  February  28th,  which  was  nearly  two  months 
after  his  appointment  as  administrator,  he  conmienced 
this  action. 

The  Banking  Law  (ConsoUdated  Laws,  ch.  2)  contains 
many  provisions  for  the  r^ulation  of  savings  banks. 
Section  143  provides  that  the  smns  deposited  shall  be 
repaid  to  depositors  or  their  legal  representatives  in  such 
manner  and  ''after  such  previous  notice,  and  under  such 
regulations,  as  the  board  of  trustees  shall  prescribe.  Such 
regulations  shall  be  posted  in  a  conspicuous  place  in  the 
room  where  the  business  of  the  corporation  shall  be 
transacted,  and  shall  be  printed  in  the  pass  books."  Sec- 
tion 152,  so  far  as  material,  provides  that  no  check  of  a 
depositor  shall  be  paid  *'  unless  the  pass  book  of  the  depos- 
itor be  produced,  ....  The  board  of  trustees  may, 
by  their  by-laws,  provide  for  making  payments  in  cases  of 
loss  of  pass  book,  or  other  exceptional  cases  where  the 
pass  book  cannot  be  produced  without  loss  or  serious 
inconvenience  to  depositors." 

In  pursuance  of  these  statutory  provisions  the  defeAd- 
ant's  board  of  trustees  adopted  by-laws  which  were  regu- 
larly printed  in  its  pass  books  and  posted  in  its  banking 
room.  Among  other  provisions,  these  by-laws  provided: 
''This  bank  will  as  a  rule,  pay  all  deposits  on  demand, 
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yet  it  reserves  the  right  to  require  ninety  days'  notice  at 
its  office  of  intention  to  withdraw  deposits;  the  intent  of 
this  rule  being  solely  to  protect  the  bank  and  its  depos- 
itors in  time  of  public  excitement  and  danger."  "No 
money  can  be  withdrawn  or  deposited  except  on  produc- 
tion of  the  pass  book."  ''In  case  a  pass  book  shall  be 
lost  immediate  notice  shall  be  given  to  the  Bank  in  writr 
ing,  when  payment  upon  such  book  will  be  stopped." 

The  by-law  providing  for  ninety  days'  notice  of  inten- 
tion to  withdraw  presents  no  obstacles  to  the  plaintiff's  re- 
covery, as  the  bank  never  indicated  its  intention  to  re- 
quire any  such  notice.  Nor  does  the  by-law  requiring 
written  notice  in  case  of  the  loss  of  pass  book  avail  the 
defendant.  The  proof  here  clearly  discloses  that  while  the 
bank  was  promptly  and  repeatedly  informed  of  the  loss 
of  the  pass  book,  it  never  intimated  any  desire  for  written 
notice  but  on  the  contrary  based  its  refusal  to  pay  squarely 
on  the  ground  that  the  plaintiff  must  give  a  bond  of  in- 
demnity. 

We  have,  therefore,  to  decide  whether  the  failure  to 
produce  the  pass  book  under  the  circumstances  disclosed 
by  the  record  warranted  the  refusal  to  pay.  The  statute 
and  the  bank's  by-laws  provide  that  the  book  must  be 
presented.  The  statute  further  provides  that  the  bank 
may  adopt  by-laws  to  provide  for  a  case  in  which  the  pass 
book  has  been  lost.  The  defendant's  trustees  have 
adopted  no  by-law  providing  for  such  a  case,  except  that 
it  would  require  notice  in  writing.  While  the  plaintiff 
gave  no  written  notice,  the  defendant  did  not  complain 
of  that  mformality  and  this  requirement  was  clearly 
waived.  No  request  was  made  of  the  plaintiff  for  further 
evidence  of  the  loss  of  the  book  or  of  the  circumstances 
surroimding  its  disappearance,  and  the  question  whether 
he  has  given  satisfactory  evidence  of  the  circumstances 
by  affidavit  or  otherwise  does  not  arise  here,  as  it  did 
in  the  case  of  Warhus  v.  Bowery  Savings  Bank,  21  N.  Y. 
543,  where  the  plaintiff  refused  to  comply  with  the  de- 
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fendant's  reasonable  request  for  satisfactory  evidence 
of  the  loss.  In  the  case  at  bar  the  refusal  to  pay  is  based 
solely  on  the  ground  that  the  bank  was  entitled  to  a  bond 
of  indenmity.  There  is  nothing  in  its  by-laws  entitling 
it  to  insist  upon  such  a  condition,  and  in  the  absence  of 
such  a  provision  we  do  not  think  it  was  justified  in  resist- 
ing the  plaintiff's  claim  on  that  ground.  Whether  a  by- 
law requiring  a  depositor  or  his  legal  representatives  to 
give  a  bond  can  be  regarded  as  a  reasonable  condition 
is  a  question  we  are  not  now  called  upon  to  decide.  All 
that  we  decide  in  the  present  case  is  that  the  plaintiff 
alleged  and  proved  all  the  facts  necessary  under  the  cir- 
cumstances to  make  out  a  good  cause  of  action.  Zander  v. 
N.  Y.  Security  &  Trust  Co.,  178  N.  Y.  208. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  Hiscock,  Collin,  Cuddeback 
and  Miller,  JJ.,  concur. 


Fonn  No.  70 


Complaint;  Savings  Banks;  Action  by  Administrator  of  Depositor; 

Where  Book  is  Lost  ^ 

State  of  New  York,  Supreme  Court, 
Jeflferson  County. 


Henry  J.  Mierke,  as  Administrator 

of  the  Estate  of  Wilhehnina  or 

Minnie  Mierke,  deceased, 

against 
Jefferson  County  Savings  Bank. 

Plaintiff  for  a  complaint  against  the  above-named  de- 
fendant alleges  the  following  facts,  viz. : 

1.  That  the  plaintiff  is  the  surviving  husband  of  one 

*  From  Mierke  v.  Jefferson  County  Savings  Bank,  208  N.  Y.  347; 
rev'g  151  App.  Div.  899;  135  Supp.  1127.    See  ante,  page  485. 
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Wilhelmina  or  Minnie  Mierke,  deceased,  who  died  in- 
testate at  her  home  in  the  City  of  Watertown,  County 
and  State  aforesaid  on  the  29th  day  of  November,  1910; 
that  thereafter  and  on  or  about  the  6th  day  of  January, 
1911,  letters  of  administration  upon  the  estate  of  the 
said  Wilhehnina  or  Minnie  Mierke,  deceased,  were  duly 
issued  to  plaintiff  out  of  the  Surrogate's  Court  of  the 
Coimty  of  Jefferson,  which  court  is  a  court  of  record  hav- 
ing jurisdiction  in  the  matter,  that  plaintiff  duly  quali- 
fied as  such  administrator  of  said  estate  and  entered  upon 
the  discharge  of  his  duties  as  such;  that  during  all  the. 
times  hereinafter  mentioned  the  plaintiff  has  been  and 
now  is  the  regularly  and  duly  appointed  and  acting  ad- 
ministrator of  the  estate  of  the  said  Wilhelmina  or 
Minnie  Mierke,  deceased. 

2.  Upon  information  and  behef,  that  the  defendant 
is  a  banking  corporation  organized  under  and  in  pmrsu- 
ance  of  the  banking  laws  of  the  State  of  New  York, 
doing  business  as  a  Savings  Bank,,  with  its  principal  place 
of  business  in  the  City  of  Watertown,  County  and  State 
aforesaid. 

3.  Upon  information  and  belief,  that  prior  to  her 
death  and  during  the  year  of  1910,  the  said  Wilhelmina 
or  Minnie  Mierke,  opened  an  accoimt  with  the  defendant 
and  deposited  in  the  defendant  bank  a  large  simi  of  money, 
amounting  to  several  hundred  dollars;  that  at  the  time 
of  the  death  of  the  said  Wilhelmina  or  Minnie  Mierke, 
she  had  on  deposit  and  in  her  name  and  to  her  credit  in 
the  said  defendant  bank,  the  sum  of  nine  hundred  and 
sixty-six  dollars  and  fifty-four  cents  ($966.54)  that  the 
said  deposit  or  balance  of  deposit,  to  wit,  $966.54,  has 
never  been  paid  by  the  said  defendant  and  that  the 
said  defendant  bank  is  now  justly  indebted  to  the  estate 
of  the  said  Wilhelmina  or  Minnie  Mierke,  in  the  smn 
of  $966.54,  plus  the  accrued  interest  on  said  deposit. 

4.  That  subsequent  to  his  appointment  as  administra- 
tor as  aforesaid,  plaintiff  duly  served  upon  the  defendant 
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bank,  a  certificate  of  his  appointment  issued  under  the 
seal  of  the  said  Surrogate's  Court,  a  copy  of  which  is 
hereto  attached  and  marked  Exhibit  ''A/'  and  is  hereby 
made  a  part  of  this  complaint;  that  upon  information 
and  belief  that  thereafter  and  on  or  about  the  11th  day 
of  January,  1911,  the  said  defendant  received  from  the 
Comptroller  of  the  State  of  New  York,  a  waiver  or  con- 
sent to  the  transfer  or  pajnnent  of  deposits  standing 
in  the  name  of  and  to  the  credit  of  Wilhelmina  or  Minnie 
Mierke,  deceased;  that  a  copy  of  said  waiver  or  consent 
is  hereto  annexed  and  marked  Exhibit  '^B, "  and  is  hereby 
made  a  part  of  this  complaint. 

5.  That  thereafter  and  on  different  occasions  plain- 
tiff went  to  defendant's  bank,  during  its  regular  banking 
hours  and  requested  the  defendant  to  transfer  the  said 
deposit  to  the  account  and  credit  of  the  said  plaintiff 
as  administrator  of  the  estate  of  the  said  Wilhelmina  or 
Minnie  Mierke,  deceased,  all  of  which  the  defendant 
refused  to  do;  that  thereafter  and  on  different  occasions, 
plaintiff  asked,  requested  and  demanded  of  the  said  de- 
fendant, the  psLyiaent  to  him  as  administrator  of  the 
estate  aforesaid,  the  money  on  deposit  in  the  said  de- 
fendant bank,  belonging  to  the  said  estate  and  that  the 
said  defendant  has  at  all  times  refused  to  pay  to  plaintiff 
as  administrator  aforesaid,  the  money  on  deposit  in  the 
said  defendant  bank  belonging  to  the  estate  aforesaid,  al- 
though the  said  defendant  admitted  to  plaintiff,  that  it 
had  money  on  deposit  belonging  to  the  estate  of  the  said 
Wilhelmina  or  Minnie  Mierke,  deceased. 

6.  That  there  is  now  due  and  owing  to  plaintiff  as 
administrator  of  the  estate  of  the  said  Wilhelmina  or 
Minnie  Mierke,  deceased,  the  sum  of  nine  hundred  sixty- 
six  dollars  and  fifty-four  cents  ($966.54)  with  the  accrued 
interest  thereon  from  Jan.  6th,  1911. 

Plaintiff  for  a  further  cause  of  action  against  the  de- 
fendant herein,  repeats  the  allegations  as  set  forth  in 
the  paragraphs  numbered  "1"   and  *'2,''  herein  and 
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further  alleges  upon  information  and  belief,  that  the  said 
defendant  bank  is  justly  indebted  to  the  estate  of  the 
said  Wilhelmina  or  Minnie  Mierke,  deceased,  for  money 
had  and  received  in  the  sum  of  nine  hundred  and  sixty- 
six  dollars  and  fifty-four  cents  ($966.54),  which  said  sum 
is  now  due  and  owing  to  the  said  estate,  and  which  the 
said  defendant  refuses  and  neglects  to  pay  although  it 
has  been  requested  so  to  do. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  in  the  siun  of  nine  hundred  sixty-six  dollars 
and  fifty-four  cents  ($966.54),  with  interest  thereon  from 
January  6th,  1911,  and  the  costs  of  this  action. 

Clarence  L.  Crabb, 
Plaintiff's  attorney, 
43  Otis  Building, 
Watertown,  N.  Y. 
[Verification.] 

Exhibit  "A" 

Certificate  of  Issue  of  Letters  of  Administratioii 

Surrogate's  Court,  Coimty  of  Jefferson, 
New  York. 


ss: 


State  of  New  York, 
Coimty  of  Jefferson, 

I,  Joseph  Atwell,  Surrogate  of  said  County  of  Jeffer- 
son, do  hereby  certify  that  on  the  6th  day  of  January, 
1911,  letters  of  administration  upon  the  estate  of  Minnie 
Mierke,  late  of  the  City  of  Watertown,  in  said  County 
of  Jefferson,  New  York,  deceased,  were  duly  granted 
by  the  Surrogate  of  the  County  of  Jefferson  to  Henry 
J.  Mierke  and  that  the  same  are  still  valid  and  in  full 
force. 

In  Testimony  Whereof,  We  have  caused  the  seal 
of  our  Surrogate's  Court  of  the  Coimty  of  Jefferson  to 
be  hereunto  affixed. 

Witness,  Joseph  Atwell,  Surrogate  of  our  said  County 
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of  Jefferson,  at  the  City  of  Watertown,  in  said  County, 
the  7th  day  of  January,  A.  D.  1911. 

H.  de  Sallier, 
Clerk  of  the  Surrogate's  Court. 
[Seal.] 

Exhibit  *'  B  " 

State  op  New  York, 
Comptroller's  Office. 
Albany,  January  10th,  1911. 
Transfer  Tax  Biu'eau, 
Treasurer,  Jefferson  County  Savings  Bank, 
Watertown,  N.  Y. 
Dear  Sir: 

I  hereby  consent  to  the  immediate  transfer  of  $966.54 
now  on  deposit  in  the  above-mentioned  bank  to  the 
credit  of  Wilhelmina  Mierke  or  Minnie  Mierke  late  of 
Jefferson  County,  deceased,  and  waive  notice  of  such 
transfer. 

Respectfully  yours, 
Wm.  Sohmer, 
Comptroller. 


Lowell    Realty    Company,    Plaintiff,    v.    Raymond 

Hubbell,  Defendant^ 

(aty  Court  of  the  City  of  N.  Y.,  April  14, 1912) 

Separately  stating  and  numbering  causes  of  action;  action  for 
breach  of  contract  and  to  recover  under  covenant  of  lease 

1.  Under  a  complaint  seeking  to  recover  damages  for  the  breach 
of  a  contract  and  also  under  the  covenants  of  a  lease  for  the 


^  Where  a  complaint  states  facts  entitling  the  plaintiff  to  equitable 
rehef  to  quiet  title  and  also  to  relief  under  Code  Civ.  Pro.,  §§  1638  et 
seq.f  a  motion  to  compel  the  plaintiff  to  separately  state  and  number 
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payment  of  rent  the  defendant  is  entitled  to  an  order  requir- 
ing the  plaintiff  to  separately  state  and  niunber  his  causes 
of  action. 

Motion  by  the  defendant  to  compel  the  plaintiff  to 
separately  state  and  number  his  causes  of  action. 
Granted. 

M.  S.  &  /.  5.  Isaacs^  for  the  plaintiff. 

Nathan  Burkan,  for  the  defendant. 

Smith,  J.: 

By  way  of  order  to  show  cause  the  defendant  herein 
moves  for  an  order  imder  §  483  of  the  Code  of  Civil  Pro- 

his  causes  of  action  should  be  denied.  Leahy  v.  Kendein,  3  Bbadbuby's 
Pl.  and  Pr.  Rep.  84. 

Where  a  complaint  contains  allegations  showing  causes  of  action 
for  both  negligence  and  nuisance,  but  in  so  uncertain  a  manner  as  to 
leave  it  in  doubt  whether  the  plaintiff  seeks  to  recover  on  one  or  both 
grounds,  and  on  a  motion  to  compel  the  plaintiff  to  separately  state 
and  number  his  causes  of  action,  the  plaintiff's  counsel  states  that 
only  one  cause  of  action  is  intended,  and  that  for  nuisance,  the  plain- 
tiff should  be  required  to  amend  his  complaint  accordingly,  as  the 
statements  of  the  plaintiff's  counsel  on  the  motion  cannot  constitute 
an  election.    Fay  v.  Marx,  2  Bradbury's  Pl.  and  Pr.  Rep.  81. 

Where  in  an  action  for  personal  injuries  caused  by  the  negligence 
of  the  defendant,  some  facts  are  set  forth  which  would  create  a  liability 
under  the  common  law,  others  under  a  State  Employers'  Liability  Act, 
and  still  others  under  a  Federal  statute,  only  a  single  cause  of  action 
is  alleged,  and  the  plaintiff  cannot  be  reiquired  to  make  his  complaint 
more  definite  and  certain  by  separating  the  facts  alleged  to  create 
liability  under  the  common  law  from  those  alleged  to  constitute  a 
cause  of  action  in  the  plaintiff's  favor  under  the  statutes,  or  either 
of  them;  nor  can  he  be  compelled  to  separately  state  and  number 
separate  causes  of  action  under  the  common  law  and  the  statutes. 
Payne  v.  N.  7.,  Susquehanna  &  W.  R,  Co,,  1  Bradbury's  Pl.  and 
Pr.  Rep.  147. 

See  also  the  case  of  Reichert  v.  Equitable  Life  Assur.  Society,  post, 
page  496,  where  a  complaint  on  a  life  policy  alleging  full  performance 
by  the  plaintiff  and  also  an  agreement  to  reinstate  the  policy  which 
had  lapsed,  was  held  to  state  two  causes  of  action  which  were  required 
to  be  separately  stated  and  numbered. 


496  Reichkbt  r.  Equitable  Life  Assurance  Societt 

eedure  requiring  the  plaintiff  to  separately  state  and 
number  its  causes  of  action  alleged  in  the  comiJaint. 
An  inspection  of  the  complaint  is  ccmvindng  that  the 
plaintiff  is  attempting  to  recover  on  two  indqiendent 
causes  of  acticm,  to  wit,  one  for  Iveach  of  contract  and 
the  other  on  the  covenant  in  the  lease  fcM*  the  payment 
of  rent.  Under  these  circumstances  the  defendant  be- 
fore answering  the  complaint  is  entitled  to  the  rdief 
prayed  for  in  the  order  {Weslheimer  v.  Mudiner^  46  App. 
Div.  96;  61  Supp.  348;  Astoria  SUk  Works  v.  Plymouth 
Co.f  126  App.  Div.  18;  110  Supp.  175).  Motion  granted, 
with  $10  costs,  with  leave  to  plaintiff  within  six  days  to 
serve  an  amended  complaint  separately  stating  its  cause 
of  action.    Settle  order  on  notice. 


Bertha  Ferano  Kelland  Reichert,  Plaintiff,  v.  The 
Equitable  Life  Assurance  Societt  of  the  United 
States,  Defendant.^ 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  April  19,  1912) 
Complaint;  separately  statmg  and  numbering  causes  of  action 

1 .  A  complaint  on  a  policy  of  life  insurance,  in  which  it  is  alleged 
that  the  plaintiff  fulfilled  all  the  conditions  of  the  policy,  and 
further,  that  after  the  defendant  had  declared  the  policy 
lapsed  an  agreement  was  made  to  reinstate  it,  and  that 
the  plaintiff  complied  with  the  conditions  demanded,  so 
far  as  the  defendant  permitted  her  to  do  so,  states  two  causes 
of  action,  which  should  be  separately  stated  and  numbered, 
as  the  defendant  may  have  different  defenses  to  each  of  these 
inconsistent  claims. 

Motion  to  compel  the  plaintiff  to  separately  state 
and  number  inconsistent  causes  of  action. 
Granted. 


^  See  the  case  of  Lowell  ReaUy  Co,  v.  HvJbheUy  ante,  page  494,  and  the 
notes  thereto. 
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Jacob  Newman,  attorney  for  plaintiff. 

Alexander  &  Green,  for  the  defendant. 

Erlanoer,  J.: 

The  first  cause  of  action  embraces  two  distinct  and 
inconsistent  claims.  One  upon  the  theory  that  the  plain- 
tiff performed  all  the  conditions  of  the  pohcy  on  her 
part  and  the  other  that  after  the  defendant  declared  the 
poUcy  lapsed  an  agreement  was  made  to  reinstate  it,  and 
that  plaintiff  complied  with  the  conditions  demanded 
so  far  as  defendant  permitted  her  so  to  do.  This  branch 
of  the  complaint  is  evidently  drawn  to  meet  the  views 
expressed  in  KeUy  v.  Security  Mutual  Life  Ins.  Co., 
186  N.  Y.  16.  These  two  causes  of  action  should  be 
separately  stated  and  niunbered,  as  the  defendant  may 
have  a  different  defense  to  each  of  these  inconsistent 
claims.  In  other  respects,  motion  denied.  Settle  order 
on  notice. 


In  the  Matter  of  the  Application  of  Mohawk  Overall 
Company  et  al.,  Appellants,  to  Have  Vacated  and  Set 
Aside  a  Subpoena.  Hooker,  Corser  &  Mitchell 
Company,  Respondent  ^ 

(210  N.  Y.  474;  aff'g  156  App.  Div.  879;  140  Supp.  1132) 

Deposition;  taken  within  the  State  to  be  used  without  the  State; 
is  special  proceeding;  appeal  to  Court  of  Appeals;  order  denying 
motion  to  vacate  subpoena  duces  tecum;  constitutional  law;  Bill 
of  Rights,  not  intended  to  interfere  with  power  to  compel  pro- 
duction of  documentary  evidence 

1.  An  order  denying  a  motion  to  vacate  a  svbpcBna  duces  tecum, 
issued  under  a  deposition  from  without  the  State,  to  take 

>  For  affidavit  opposing  motion  to  vacate  subpoena  in  this  case,  see 
po8^  page  502.  For  petition,  see  posty  page  505.  For  subjxBtia  duces 
tecum,  see  pasty  page  510.  For  commission,  see  post,  page  512.  For 
bill  of  complaint,  see  posty  page  513. 

32 
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iestimony  nithin  the  State^is  a  final  order  in  a  special  proceed- 
ing, and  is  appealaUe,  bb  a  matter  of  rigbt,  to  the  Gooit  of 
Appeak. 
2.  An  order  requiring  the  production  of  docmnflDtaiy  evidenoe 
under  a  tubpctna  duces  tecum^  issued  upon  a  eannmsBiao 
from  without  the  State,  to  take  testimony  within  the  Stale, 
does  not  come  within  the  search  and  seixuie  danae  of  the 
Fourth  Amendment  of  the  Federal  Constitutkm,  or  of  the 
CivQ  Rig^t«  Law  of  the  State  of  New  York,  aa  neither  the 
Federal  Constitution,  nor  the  Xew  York  Statute  was  intended 
to  interfere  in  the  production  cl  documentary  evidence  in 
the  trial  of  a  civil  action. 

Appeal  from  an  order  of  the  Appellate  Diviaon  ci  the 
Supreme  Court  in  the  Third  Judicial  Department,  entered 
March  19,  1913,  which  aflSrmed  an  order  of  Special  Term 
denjring  a  motion  to  vacate  a  svbpoena  duces  tecum  issued 
under  §  915  of  the  Code  of  Civil  Procedure. 

WtUiam  Dewey  Loucks^  for  appellants. 

C,  J.  Vertf  for  respondent. 

Willard.Babtlett,  Ch.  J.: 

We  think  that  this  order  is  appealable.  The  proceed- 
ing was  instituted  by  petition  for  the  purpose  of  taking  a 
deposition  within  this  State  for  use  without  this  State 
under  article  III  of  title  3  of  chapter  9  of  the  Code  of 
Civil  Procedure  (§§  914  to  919,  inclusive).  It  is  expressly 
denominated  a  special  proceeding  in  the  Code  of  Civil 
Procedure  itself  (§  914).  The  order  denying  the  motion 
to  vacate  the  subpoena  operated  as  a  final  adjudication 
to  the  effect  that  the  petitioner  was  entitled  to  take  the 
desired  deposition.  This  disposed  of  the  matter  so  far 
as  the  action  of  the  New  York  court  was  concerned. 
Hence  the  order  was  a  final  order  in  a  special  proceeding 
from  which  the  party  aggrieved  was  entitled  to  appeal 
as  a  matter  of  right.  The  case  is  readily  distinguishable 
from  Matter  of  Morris  &  Cummings  Dredging  Co.,  209 
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N.  Y.  688,  where  the  order  sought  to  be  reviewed  denied 
an  application  to  vacate  certain  sybposnas  duces  tecum 
issued  in  an  accoimting  before  a  referee  in  the  Surrogate's 
Court.  There  the  appeal  was  dismissed  on  the  ground 
that  the  order  was  merely  incidental  to  a  trial  before 
a  referee  in  an  unfinished  proceeding  pending  in  a  court 
of  this  State  and  was,  therefore,  not  a  final  order;  while 
here,  as  has  been  pointed  out,  an  order  upholding  a 
subpoena  to  obtain  evidence  to  use  in  another  State, 
like  an  order  vacating  it,  finally  disposes  of  the  special 
proceeding  to  procure  such  evidence  so  far  as  the  courts 
of  this  State  are  concerned  in  the  matter. 

The  litigation  in  which  the  testimony  of  the  appellants 
is  desired  is  pending  in  the  Windham  Coimty  Court  of 
Chancery  in  Vermont.  In  that  litigation  a  master  in 
chancery  has  been  directed  by  the  chancellor  to  take  evi- 
dence for  the  purpose  of  ascertaining  the  damages  sus- 
tained by  the  complainants;  and  to  this  end  the  Vermont 
court  has  issued  a  conmiission  to  a  conmiissioner  in  Wash- 
ington county  in  this  State  to  take  the  deposition  of  the 
appellants.  The  complainant  in  the  Vermont  suit  there- 
upon presented  a  petition  to  a  justice  of  the  Supreme 
Court  of  this  State  in  the  fourth  district,  praying  the 
issuance  of  a  subpoena  in  accordance  with  the  terms  of 
the  conmiission,  imder  §  915  of  the  Code  of  Civil  Pro- 
cedure. The  Supreme  Court  justice  thereupon  issued  a 
subpoena  requiring  the  attendance  of  the  appellants  as 
witnesses  before  the  commissioner  at  Schenectady,  and 
directing  them  to  produce  at  the  hearing  all  the  original 
books  of  the  Mohawk  Overall  Company  containing  charges 
or  accoimts  for  manufactured  products  of  that  corporation 
against  the  persons  named  in  a  list  attached  to  the  sub- 
poena for  a  period  of  three  years;  and  also  all  correspond- 
ence between  the  corporation  and  such  persons,  in  any  way 
relating  to  the  sales  of  such  manufactured  products  dur- 
ing the  same  period.  The  list  attached  to  the  subpoena  is 
printed  on  pages  13  to  87  of  the  appeal  book  and  names 
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IT^  ai4>endijti^  elaim  to  be  aggrieved  br  the  burdcft- 
ViTM;  efaaraeter  of  thk  saiibpoena.  The  witoeaBes  named 
tiiffnin  are  tbe  presddent,  viee-pre^dent  acd  seoetaij  and 
trea^xrer  r^  the  Mohawk  Overall  Company,  all  of  wfaom 
are  defeodantJ!  m  the  Vermont  suit.  They  say  that  the 
ifjf/poma  wiuiresi  the  production  of  every  poaaUe  kind 
of  paper,  borA  or  account  which  the  eurporation  has  or 
h^H  ever  had  »nce  it  commenced  buaneas  with  2,176 
individuak,  firms  and  corporations,  located  in  iqiwaids 
^/f  forty-five  States,  territories  and  coimtries,  inchiding 
AlmfpKt  every  State  in  the  Union,  and  England,  Canada 
and  Greece.  This  grievance,  howevo*,  does  not  ffve  rise 
Uf  such  a  question  of  law  as  can  be  ccmsidefed  by  the 
f 'ourt  of  Appeals.  The  contrition  of  the  ai^)dlant8  in 
this  respect  was  eminently  proper  for  the  eonsideratkni  of 
the  Supreme  Court  at  Special  Term  and  in  the  Appdlate 
Division  which  had  power  in  the  ezerciBe  of  their  judicial 
di^^cretion  to  modify  the  subpoena  in  such  respects  as  fair- 
tu^m  to  both  parties  required  and  permitted.  Here,  how- 
ever, in  such  a  case  as  this  we  can  deal  only  with  questions 
of  law  not  involving  discretion. 

The  first  question  of  this  characta*  presented  in  behalf 
of  the  appellants  is  the  proposition  that  the  subpcma 
duceB  tecum  is  a  violation  of  the  Fourth  Amendment  to 
the  Constitution  of  the  United  States,  namely:  "The 
right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects  against  unreasonable  searches  and 
seizures  shall  not  be  violated."  As  to  this  point  it  suffices 
to  say  that  the  first  ten  amendments  to  the  Federal  Con- 
stitution have  repeatedly  been  held  to  be  "restraints 
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upon  the  power  of  Congress  and  not  restraints  upon  the 
power  of  the  States."  See  Miller  on  the  Constitution, 
p.  645. 

A  similar  provision,  however,  is  to  be  found  in  the  New 
York  Statutory  Bill  of  Rights,  which  provides  that  the 
right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects  against  unreasonable  searches  and 
seizures  ought  not  to  be  violated  (Civil  Rights  Law, 
§8;  Laws  of  1909,  ch.  14);  and  the  operation  of  this 
provision  is  also  invoked  by  the  appellants. 

In  reference  to  the  Fourth  Amendment  to  the  Federal 
Constitution,  the  Supreme  Comt  of  the  United  States 
has  said:  "We  think  it  quite  clear  that  the  search  and 
seizure  clause  of  the  Fourth  Amendment  was  not  intended 
to  interfere  with  the  power  of  courts  to  compel,  through 
a  subpcena  duces  tecum,  the  production,  upon  a  trial  in 
court,  of  documentary  evidence."  Hale  v.  Henkel,  201 
U.  S.  43,  73,  and  cases  there  cited.  The  same  observation 
appUes  with  equal  force  to  the  search  and  seizure  clause 
of  tl^e  New  York  Bill  of  Rights. 

There  is  no  ground  which  would  authorize  this  court 
to  interfere  with  the  order  below  and  it  must,  therefore, 
be  affirmed,  with  costs. 

Werner,    Hiscock,    Chase,    Collin,    Hogan    and 
Miller,  JJ.,  concur. 
Order  affirmed. 
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ceeding I 

State  of  New  York,  Supreme  Court. 

In  the  Matter  of  the  AppUcation  of 
Mohawk  Overall  Company,  and 
James  F.  Hooker,  to  have  vacated 
and  set  aside  a  subpoena  issued  in 
an  action  entitled:  "State  of  Ver- 
mont, in  Chancery,  Windham 
Coimty,  Hooker,  Corser  &  Mit- 
chell Co.,  Orator,  against  James  F. 
Hooker,  W.  H.  Corser  and  C.  D. 
Whitaker,  defendants,"  directing 
the  appearance  before  a  Conmiis- 
sioner  of  James  F.  Hooker  and 
others,  individually  and  as  officers 
of  Mohawk  Overall  Company,  and 
production  of  books  of  Mohawk 
Overall    Company. 


State  of  Vermont, 
Windham  County, 


So* 


William  H.  Proctor,  being  duly  sworn,  deposes 
and  says  that  he  resides  in  Brattleboro,  in  the  County 
of  Windham,  and  State  of  Vermont,  and  is  president  of 


1  From  Matter  of  Mohawk  Overall  Co.,  210  N.  Y.  474;  aff' g  156  App. 
Div.  879;  140  Supp.  1132.   See  ante,  page  497. 

The  above  affidavit  was  submitted  in  reply  to  a  motion  to  vacate 
the  subpcena.  For  petition,  see  post,  page  505.  For  subjKBna  duces 
tecum,  see  post,  page  510.  For  commission,  see  post,  page  512.  For 
bill  of  complaint,  see  post,  page  513. 
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the  corporation  known  as  The  Hooker,  Corser  &  Mitchell 
Co.,  organized  and  existing  under  the  laws  of  the  State 
of  Vermont,  with  its  principal  place  of  business  at  said 
Brattleboro,  and  that  said  corporation  is  the  orator  in 
the  action  set  forth  in  the  above  title.  The  deponent 
annexes  to  and  makes  a  part  of  this  affidavit  a  certified 
copy  of  the  original  bill  of  complaint,  defendant's  answer 
in  demiurer,  orator's  replication,  orator's  prayer  to  amend 
the  prayer  in  the  bill  of  complaint,  chancellor's  order 
over-ruling  defendant's  demurrer,  rule  appointing  M.  C. 
Webber  special  master,  report  of  M.  C.  Webber,  as 
special  master  and  chancellor's  order  for  further  findings, 
all  filed  in  said  action  set  forth  in  the  above  title. 

That  A.  Edward  Hobart,  mentioned  in  the  affidavit 
of  James  F.  Hooker,  filed  in  support  of  the  motion  of 
The  Mohawk  Overall  Company,  was  formerly  the  su- 
perintendent of  The  Hooker,  Corser  &  Mitchell  Company 
and  the  person  set  forth  as  such  in  said  certified  copy 
of  record;  that  Sherman  McQuaid,  so  mentioned,  was 
formerly  chief  cutter  of  said  Hooker,  Corser  &  Mitchell 
Company,  and  is  the  person  set  forth  as  such  in  said 
certified  copy  of  record;  that  Oscar  J.  Dion,  so  mentioned, 
was  formerly  chief  shipping  clerk  of  The  Hooker,  Corser 
&  Mitchell  Company,  and  is  the  person  set  forth  in  said 
certified  copy  of  record;  that  Herbert  Willey,  so  men- 
tioned, was  formerly  the  Clerk  in  the  office  of  said  Hooker, 
Corser  &  Mitchell  Company,  and  one  of  the  servants  set 
forth  in  said  certified  copy  of  record;  that  Mrs.  George  W. 
Mixter,  so  mentioned,  is  the  wife  of  George  W.  Mixter, 
who  was  formerly  a  salesman  of  The  Hooker,  Corser  & 
Mitchell  Company,  and  the  person  set  forth  as  such  in 
said  certified  copy  of  record;  that  Joseph  M.  Donovan, 
so  mentioned,  was  formerly  a  salesman  of  The  Hooker, 
Corser  &  Mitchell  Company,  and  the  person  set  forth 
as  such  in  said  certified  copy  of  record;  that  F.  L.  Hal- 
lock,  so  mentioned,  was  formerly  a  salesman  of  The 
Hooker,  Corser  &  Mitchell  Company  and  the  person  set 
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forth  as  such  in  said  certified  copy  of  record;  that  Thomas 
F.  Kelley,  so  mentioned,  was  formerly  a  salesman  of 
The  Hooker,  Corser  &  Mitchell  Company  and  the  person 
set  forth  as  such  in  said  certified  copy  of  record;  that  all 
of  said  persons  received  said  shares  of  stock  of  The  Mo- 
hawk Overall  Company  which  they  are  alleged  to  own 
in  said  affidavit  of  James  F.  Hooker,  in  the  manner  and 
upon  the  terms  as  set  forth  in  said  certified  copy  of  the 
report  of  M.  C.  Webber,  special  master,  which  is  annexed 
to  and  made  a  part  of  this  deposition. 

That  said  Mohawk  Overall  Company  is  a  New  York 
corporation,  and  has  no  officers,  agents,  stockholders, 
attorneys  or  any  persons  whatsoever  nor  has  it  ever  had 
in  the  State  of  Vermont,  upon  whom  service  of  process 
could  be  made,  nor  has  it  ever  been  possible  to  join  said 
Mohawk  Overall  Company  as  a  defendant  in  said  action 
set  forth  in  the  above  title  for  the  reason  above  stated. 

Said  William  H.  Proctor  avers  the  truth  of  said  cer- 
tified copy  of  record  annexed  to  and  made  a  part  of  this 
deposition  for  the  purpose  of  showing  the  materiality 
in  said  action  set  forth  in  the  above  title,  of  the  contents 
of  said  books,  papers  and  correspondence  of  The  Mohawk 
Overall  Company,  which  were  called  for  by  said  subpoena, 
which  is  sought  to  be  vacated  by  the  application  of  The 
Mohawk  Overall  Company. 


Sworn  to  before  me  this 
day  of  August,  1912. 


William  H.  Proctor. 

Robert  C.  Bacon, 
Notary  Public. 
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Petition  for  Subpoena;  Deposition  taken  within  the  State  to  be  Used 

Without  the  State  ^ 


Hooker,  Corser  &  Mitchell  Co., 

Orator, 
against 
James  F.  Hooker,  W.  H.  Corser,  C. 
D.  Whitaker, 

Defendants. 


In  Chancery,  Wind- 
ham Coimty 


Honorable  H.  T.  Kellogg,  Justice  of  the  Supreme  Court: 

The  Petition  of  the  Hooker,  Corser  &  Mitchell  Com- 
pany, the  orator  in  the  above-entitled  cause,  by  W.  H. 
Proctor,  of  Brattleboro,  Windham  Coimty,  Vermont, 
its  president,  alleges: 

That  said  W.  H.  Proctor  is  president  of  the  orator 
in  the  above-entitled  cause;  that  said  action  was  com- 
menced on  or  about  October  13,  1909,  in  the  Windham 
Coimty  Court  in  Chancery,  in  and  for  the  County -of 
Windham  and  State  of  Vermont,  and  the  said  action 
is  now  pending  and  issue  has  been  joined  therein. 

That  said  action  was  brought  by  the  orator  by  a  bill 
of  complaint  in  chancery  alleging  in  substance  that 
the  orator  was  and  is  a  large  manufacturer  of  overalls, 
jumpers,  duck  coats  and  similar  garments  worn  by  work- 
men; that  prior  to  the  14th  day  of  Jime,  1909,  the  above- 
named  defendants  were  majority  stockholders  and  di- 
rectors of  the  orator  company;  that  the  orator  was  and 
is  a  corporation  organized  imder  the  laws  of  the  State  of 

1  From  Matter  of  Mohawk  OveraU  Co.,  210  N.  Y.  474;  afiF'g  156  App. 
Div.  879;  140  Supp.  1132.  See  ante,  page  497.  For  affidavit  opposing 
motion  to  vacate  subpoena  duces  tecum,  see  ante,  page  502.  For 
subpoena  duces  tecum,  see  post,  page  510.  For  commission,  see  postf 
page  512.    For  bill  of  complaint,  see  post,  page  513. 
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Vermont;  that  while  they  were  majority  stockholders 
and  directors  of  the  orator  company,  and  while  they 
were  in  a  fiduciary  capacity  as  such  with  the  orator  com- 
pany, they  formed  a  plan  and  confederation  to  deprive 
the  orator  company  of  its  good  will,  business  and  cus- 
tomers; that  prior  to  said  14th  day  of  Jime,  1909,  and 
while  the  defendants  were  stockholders  and  directors 
in  a  fiduciary  capacity  to  the  orator  as  aforesaid,  the 
defendants  in  pursuance  of  said  plan  and  confederacy, 
did  entice  numerous  servants  of  the  orator  to  leave  its 
employ,  among  such  servants  being  the  chief  superin- 
tendent, the  chief  shipping  clerk,  the  chief  cutter  and 
four  salesmen  of  the  orator  company,  named  F.  L.  Hal- 
lock,  George  W.  Mixter,  Thomas  F.  Kelley  and  J.  M. 
Donovan,  and  further  in  pursuance  of  said  plan  and 
conspiracy,  did  take  to  themselves  lists  of  customers  and 
confidential  trade  lists  of  the  orator  company;  that  on 
said  14th  day  of  Jime,  1909,  and  in  pursuance  of  said 
plan  and  conspiracy,  said  defendants  sold  their  stock  in 
the  orator  company,  and  resigned  their  positions  as 
directors,  and  immediately  thereafter  organized  a  cor- 
poration known  as  The  Mohawk  Overall  Company,  and 
started  the  manufacture  and  sale  of  similar  products 
as  were  and  are  manufactured  and  sold  by  the  orator 
company  and  in  the  manufacture  and  sale  of  the  same 
did  use  said  trade  lists  and  lists  of  customers,  wrongfully 
taken  as  aforesaid,  from  the  orator  company,  and  did  use 
and  still  are  using  and  employing  said  former  employees 
of  the  orator  company,  wrongfully  enticed  from  tlie  ora- 
tor company  as  aforesaid  in  the  manufacture  and  sale 
of  said  products. 

And  that  the  defendants  by  such  plan  and  confedera- 
tion and  such  wrongful  doings  obtained  a  large  portion 
of  the  business  and  customers  of  said  orator  company 
and  are  still  continuing  so  to  do. 

That  said  Bill  of  Complaint,  after  alleging  the  sub- 
stance of  the  foregoing,  prays,  among  other  things,  for 
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an  accounting  by  the  defendants  to  the  orator  Company, 
for  the  damages  done  to  the  orator  company  by  reason 
of  the  premises  and  for  a  decree  for  the  payment  of  said 
damages  to  said  orator  company  when  assessed. 

That  on  the  17th  day  of  September,  1909,  the  de- 
fendants filed  their  answer  to  such  Bill  of  Complaint 
denying  the  allegations  therein  contained  and  joining 
issue  in  such  action.  That  such  action  was  subsequently 
referred  to  M.  C.  Webber,  a  Special  Master  in  Chancery, 
to  hear  the  evidence  and  determine  the  facts  and  report 
the  same  to  the  Windham  County  Court  of  Chancery, 
except  as  to  the  amoimt  of  damages  which  by  agreement 
of  parties  are  left  for  further  hearing  and  determination 
by  such  Special  Master.  That  on  the  28th  day  of  Jime, 
1912,  said  Special  Master  filed  his  report  and  findings 
of  fact  in  such  action,  which  said  report  in  substance 
is  that  the  allegations  in  said  bill  of  complaint  are  true. 
That  upon  consideration  of  said  report  by  the  Chan- 
cellor of  said  Windham  Coimty  Court  of  Chancery,  said 
Chancellor  ordered  that  the  Special  Master  take  such 
further  evidence  as  may  be  proper  for  the  purpose  and 
make  such  further  report,  ascertaining  and  reporting  the 
damages  sustained  by  the  orator  by  reason  of  the  en- 
ticement of  the  orator's  servants,  the  taking  of  the  orar 
tor's  trade  and  business,  the  taking  and  use  of  the  ora- 
tor's correspondence,  papers  and  Usts  of  customers,  all 
as  reported  by  the  Special  Master,  and  to  include  therein 
all  future  damages  likely  to  be  suffered  by  the  Orator 
on  account  of  all  the  same;  and  if  the  Special  Master  is 
able  to  separate  in  any  way  the  different  items  of  such 
damage,  to  do  so;  if  not,  to  report  the  siun  total  of  such 
damage. 

That  said  defendants  are  the  principal  stockholders, 
a  majority  of  the  Board  of  Directors  and  the  principal 
officers  of  said  Mohawk  Overall  Company  formed  by 
them,  which  is  a  New  York  corporation,  having  its  prin- 
cipal   place    of    business    at    Schenectady,  Schenectady 
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County,  New  York.  And  that  all  said  wrongful  acts 
set  forth  in  said  Bill  of  Complaint  and  found  by  said 
Special  Master  to  have  been  committed  by  the  defend- 
ants were  committed  through  the  agency  of  said  Mohawk 
Overall  Company. 

That  the  said  Mohawk  Overall  Compan}*'  and  the 
books,  papers  and  correspondence  thereof  are  located  at 
said  Schenectady  and  that  said  defendant  Hooker,  who 
is  president,  said  defendant  Whitaker,  who  is  Vice- 
President  and  said  defendant  Corser,  who  is  Secretary 
and  Treasurer  of  said  Mohawk  Overall  Company,  re- 
spectively, all  reside  at  said  Schenectady,  and  are  engaged 
in  the  running  of  the  business  of  the  said  Mohawk  Over- 
all Company  thereat. 

That  the  said  defendants  and  some  of  them  have  charge 
of  the  books,  papers  and  correspondence  of  said  Mohawk 
Overall  Company  and  that  the  contents  of  said  books, 
papers  and  correspondence,  or  some  parts  thereof,  are 
necessary  and  material  for  the  orator  in  order  to  main- 
tain the  action  that  it  has  commenced  and  brought 
against  said  defendants  and  that  it  is  necessary  that 
the  orator  examine  the  books,  papers  and  correspondence 
of  said  Mohawk  Overall  Company,  for  the  purpose  of 
ascertaining  said  damages  sustained  by  the  Orator  by 
reason  of  the  enticement  of  the  orator's  servants,  the 
taking  of  the  orator's  trade  and  business,  the  taking  and 
use  of  the  orator's  correspondence,  papers  and  lists  of 
customers,  and  future  damages  likely  to  be  suffered  by 
the  orator  on  account  of  all  the  same. 

And  this  petitioner  says  that  the  testimony  of  the 
said  James  F.  Hooker,  W.  H.  Corser  and  C.  D.  Whitaker 
is  material  to  the  issues  of  this  action,  as  he  is  advised 
by  counsel  and  verily  believes. 

And  this  Petitioner  further  says  that  a  commission 
has  issued  out  of  said  Windham  Coimty  Court  of  Chancery 
in  the  above-entitled  action,  to  Joseph  B.  McCormick, 
of  Granville,  in  the  County  of  Washington,  and  State  of 
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New  York,  to  take  the  testimony  in  the  form  of  deposi- 
tion of  the  witnesses  in  said  action,  a  copy  -of  which  said 
commission  is  hereimto  annexed,  and  that  a  citation  has 
been  issued  out  of  said  court  that  said  Joseph  B.  Mc- 
Cormick,  pursuant  to  said  commission,  take  the  deposi- 
tion of  said  James  F.  Hooker,  C.  D.  Whitaker  and  W.  H. 
Corser  at  Schenectady,  New  York,  at  the  Edison  Hotel, 
in  said  City,  on  the  21st  day  of  August,  1912,  at  ten  o'clock 
in  the  forenoon,  a  copy  of  which  said  citation  is  hereto 
annexed,  and  deponent  asks  that  subpoenas  may  be  duly 
issued  by  the  justice  of  the  Supreme  Court,  State  of 
New  York,  commanding  the  said  James  F.  Hooker,  in- 
dividually, and  as  president  of  said  Mohawk  Overall 
Company,  C.  D.  Whitaker,  individually  and  as  vice 
president  of  said  Mohawk  Overall  Company,  and  W.  H. 
Corser,  mdividually,  and  as  Secretary  and  Treasurer  of  said 
Mohawk  Overall  Company,  to  appear  before  said  Joseph  B. 
McCormick  as  Commissioner  as  aforesaid,  to  take  their 
testimony  under  the  said  commission  and  citation  issued 
from  said  Windham  Coimty  Court  of  Chancery  and 
that  they  be  directed  and  commanded  to  produce  all 
the  original  ledgers,  day-books,  journals,  and  cards  of 
the  Mohawk  Overall  Company,  containing  charges  or 
accoimts  for  manufactured  products  of  the  Mohawk 
Overall  Company,  against  the  persons  named  in  the 
attached  lists,  from  September  1st,  1909,  to  August  10, 
1912,  and  also  all  copies  of  letters  to  said  persons  from 
said  Mohawk  Overall  Company,  and  letters  from  said 
persons  to  the  Mohawk  Overall  Company,  in  any  way 
relating  to  sales  of  the  manufactured  products  of  the  Mo- 
hawk Overall  Company  from  September  1,  1909,  to  Au- 
gust 10,  1912;  the  said  lists  being  lists  of  persons  who 
were  customers  of  the  orator  on  the  first  day  of  January, 
1910,  and  are  as  follows: 
(Here  were  the  names  attached  to  the  subpcena.) 
Also  that  they  be  directed  and  commanded  to  pro- 
duce all  the  salesmen's  accoimts  and  sales  sheets  and 
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orders  of  the  Mohawk  Overall  Company  showing  sales  of 
manufactured'  garments  from  September  1,  1909,  to 
August  10;  1912,  by  the  following  salesmen  of  said  Mo- 
hawk Overall  Company  who  were  wrongfully  enticed 
away  from  the  employ  of  said  orator  as  aforesaid,  viz.: 

F.  L.  Hallock,  Geo.  W.  Mixter,  Thomas  F.  Kelley, 
J.  M.  Donovan. 

Dated  at  Brattleboro,  Vt.,  this  13th  day  of  August, 
A.  D.  1912. 

The  Hooker,  Corser  &  Mitchell  Co. 

B.  W.  H.  Proctor,  President. 

[Verification.] 


Form  No.  78 


Subpoena  Duces  Tecum;  Deposition;  Taken  within  the  State  to  be 

Used  without  the  State  ^ 

State  of  Vermont. 


Hooker,  Corser  &  Mitchell  Co. , 

Orator, 
against 
James  F.  Hooker,  W.  H.  Corser, 
C.  D.  Whitaker. 


In  Chancery,  Wind- 
ham County. 


The  People  of  the  State  of  New  York : 

To  James  F.  Hooker,  of  Schenectady,  Schenectady 
County,  N.  Y.,  individually,  and  as  President  of  the 
Mohawk  Overall  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  New  York,  and  having 
its  principal  place  of  business  at  said  Schenectady,  Charles 
D.  Whitaker,  of  said  Schenectady,  individually  and  as 

1  From  MaUer  of  Mohawk  OveraU  Co,,  210  N.  Y.  474;  aff'g  166  App. 
Div.  879;  140  Supp.  1132.  See  ante,  page  497.  For  affidavit  opposing 
motion  to  vacate  subpcma  dvces  tecum,  see  anle,  page  502.  For 
petition,  see  arUe,  page  505.  For  coomiission,  see  post,  page  512. 
For  bill  of  complaint,  see  post,  page  513. 
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Vice  President  of  said  Mohawk  Overall  Company,  and 
W.  H.  Corser,  of  said  Schenectady,  individually,  and  as 
Secretary  and  Treasurer  of  said  Mohawk  Overall  Com- 
pany, and  all  residing  at  said  Schenectady : 

We  command  that  all  business  and  excuses  being 
laid  aside,  you  and  each  of  you  appear  and  attend  before 
Joseph  B.  McCormick,  of  Granville,  Washington  County, 
N.  Y.,  a  Conmiissioner  duly  appointed  by  and  named  in  a 
Commission  issued  from  the  Windham  County  Court  of 
Chancery  in  and  for  the  County  of  Windham  and  State 
of  Vermont,  in  an  action  therein  pending  between  Hooker, 
Corser  &  Mitchell  Company,  Orator,  and  James  F. 
Hooker,  W.  H.  Corser  and  C.  D.  Whitaker,  defendants, 
to  take  testimony  within  this  State,  at  the  Edison  Hotel, 
in  the  City  of  Schenectady,  County  of  Schenectady  and 
State  of  New  York,  on  the  21st  day  of  August,  1912,  at 
ten  o'clock  in  the  forenoon  of  that  day,  and  that  you 
bring  with  you,  and  then  and  there  produce  "all  the 
original  ledgers,  day  books,  journals,  and  cards  of  the 
Mohawk  Overall  Company  containing  charges  or  ac- 
counts for  manufactured  products  for  The  Mohawk  Over- 
all Company  against  the  persons  named  in  the  list  at- 
tached hereto,  from  September  1st,  1909,  to  August  10th, 
1912,  and  also  all  original  copies  of  letters  to  said  persons 
from  said  Mohawk  Overall  Company,  and  all  original 
letters  from  said  persons  to  the  Mohawk  Overall  Com- 
pany, in  any  way  relating  to  the  sales  of  the  manufac- 
tured products  of  The  Mohawk  Overall  Company  from 
September  1st,  1909,  to  August  10th,  1912;  also  all  the 
salesmen's  accoimts  and  sales  sheets  and  orders  of  The 
Mohawk  Overall  Company,  showing  sales  of  manufac- 
tured products  from  September  1st,  1909,  to  August  10th, 
1912,  by  the  following  salesmen  of  said  Mohawk  Overall 
Company,  to  wit : 

F.  L.  Hallock,  George  W.  Mixter,  Thos.  F.  Kelley, 
James  Donovan. 

And  for  a  failure  to  attend,  you  will  be  deemed  guilty 
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of  a  contempt  of  eourt,  and  to  be  dealt  with  as  provided 
by  law. 

W1TNE88,  Hon.  Henry  T.  Kellogs,  one  of  the  Jadges 
of  the  Supreme  Court  of  the  State  of  New  York,  this 
14th  day  of  August,  1912. 
[Seal.]  H.  T.  Kellogg, 

William  Turner,  Supreme  Court  Judge, 

aerk. 

Robert  C.  Baoon, 
Attorney  for  Orator, 
Brattldx>ro,  Vermont. 

C.  J.  Vebt, 
Attorney  for  Orator, 
42  Clinton  St., 
Plattsbuigh,  N.  Y. 
(Here  follow  names  and  addresses.) 


Fonn  Ro.  T4 


Commisiioa;  Deposition;  Taken  wiUim  the  State  to  be  Used  Wltii- 

ont  die  State  > 


State  of  Vermont. 


Hooker,  Corser  &  Miteheil  Company, 

against 
James  F.  Hooker,  W.  H.  Corser  and 
C.  D.  Whitaker. 


In  Chancery,  Wind- 
ham Coimty. 


To  Joseph  B.  McCormick,  of  Granville,  in  the  County 
of  Washington  and  State  of  New  York : 

Pursuant  to  an  order  of  the  Honorable  Frank  L.  Fish, 
Chancellor  of  the  Court  of  Chancery  within  and  for  the 
County  of  Windham  and  State  of  Vermont,  and  agree- 

1  From  Matter  of  Mohawk  Overall  Co.,  210  N.  Y.  474;  aff'g  156  App. 
Div.  879;  140  Supp.  1132.  See  ante,  page  497.  For  affidavit  opposing 
motion  to  vacate  subpoena,  see  arUe,  page  502.  For  petition,  see  ante, 
page  505.  For  subpiEna  duces  tecum,  see  ante,  page  510.  For  bill  of 
complaint,  see  TMsi,  page  513. 
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ably  to  the  statutes  of  the  State  of  Vermont,  you  are 
hereby  appointed  a  Commissioner  to  take  the  testimony 
in  the  form  of  deposition  upon  oral  examination  by  coun- 
sel of  the  witnesses  in  the  above-entitled  cause,  which  is 
now  pending  in  the  Windham  Coxmty  Court  of  Chancery, 
who  reside  and  are  living  within  the  State  of  New  York, 
said  testimony  to  be  taken  within  said  State  of  New  York 
and  not  elsewhere. 

You  are  empowered  to  administer  all  necessary  oaths, 
to  take,  seal  up  and  certify  the  depositions  of  said  wit- 
nesses and  deliver  the  same  to  the  Clerk  of  the  Windham 
County  Court  of  Chancery  to  be  filed  in  the  office  of 
said  clerk. 

Given  under  my  hand  and  seal  of  said  Windham  County 
Court  of  Chancery,  at  Brattleboro,  in  the  County  of 
Windham  and  State  of  Vermont,  this  10th  day  of  Au- 
gust, 1912. 

F.  D.  E.  Stowe, 

[Seal.]  Clerk  of  the  Windham  County 

[Duly  attested.]  Court  of  Chancery. 


Form  No.  76 


Bill  of  Complaint;  Deposition;  Taken  Within  the  State  to  be  Used 

Without  the  State  ' 

(Filed  October  11,  1909) 


Hooker,  Corser  &  Mitchell  Company, 

against 
James  F.  Hooker,  William  H.  Corser, 
Charles  D.  Whitaker. 


In  Chancery ,  Wind- 
ham Coimty. 


To  the  Court  of  Chancery  within  and  for  the  County 
of  Windham : 
The  Hooker,  Corser  &  Mitchell  Company,  a  corpora- 

»  Matter  of  Mohawk  OveraU  Co.,  210  N.  Y.  474;  aff'g  156  App.  Div. 
879 ;  140  Supp.  1 132.   See  antey  page  497 .  For  affidavit  opposing  motion 
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tion  duly  organized  and  existing  under  the  laws  of  the 
State  of  Vermont  and  having  its  office  and  principal 
place  of  business  at  Brattleboro,  in  the  County  of  Wind- 
ham, brings  this,  its  bill  of  complaint,  against  James  F. 
Hooker,  William  H.  Corser  and  Charles  D.  Whitaker, 
all  of  said  Brattleboro  and  thereupon  complains  and  sajrs: 

1.  That  on  the  12th  day  of  November,  1902,  there 
was  formed  under  the  laws  of  the  State  of  Vermont  a 
corporation  named  The  Hooker,  Corser  &  Mitchell  Com- 
pany, for  the  purpose  of  the  manufacture  and  sale  of 
overalls  and  other  garments,  the  capital  stock  whereof 
was  divided  into  1200  shares  of  the  par  value  of  one  hun- 
dred dollars  each;  that  pursuant  to  a  contract  among 
the  parties  in  that  behalf,  not  material  here  to  be  recited, 
said  capital  stock  was  subscribed  and  paid  for  as  follows: 

James  F.  Hooker 350  shares 

WiUiam  H.  Corser 150  shares 

William  H.  Proctor 300  shares 

Charles  D.  Whitaker 400  shares 

That  the  ownerships  of  said  shares,  with  the  exception 
of  several  minor  transfers  thereof,  not  material  here  to 
be  recited,  continued  in  the  persons  above  named  until 
June  14,  1909,  when  nine  hundred  of  said  shares  were 
transferred  as  hereinafter  recited. 

2.  That  on  the  19th  day  of  February,  1909,  the  said 
William  H.  Proctor  filed  in  said  Court  of  Chancery  his 
bill  of  complaint  against  these  defendants,  and  one 
Maud  E.  Hooker  and  The  Hooker,  Corser  &  Mitchell 
Company,  therein  alleging  certain  acts  and  plans  of  these 
defendants  to  injure  and  defraud  him  in  respect  of  his 
rights  as  a  shareholder  of  said  Hooker,  Corser  &  Mitchell 
Company,  as  then  constituted,  and  that  pursuant  to  the 
prayer  of  said  bill  a  temporary  injunction  issued  against 

to  vacate  subpcena,  see  ante,  page  502.  For  petition,  see  ante,  page  505. 
For  subpcsna  duces  tecum,  see  ante,  page  510.  For  oommission,  see 
ante,  page  512. 
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these  defendants;  and  that  on  the  26th  day  of  May,  1909, 
the  said  WilUam  H.  Proctor  filed  in  said  court  his  sup- 
plemental bill  against  these  defendants  and  said  Maud  E. 
Hooker  and  The  Hooker,  Corser  &  Mitchell  Company, 
where  a  temporary  injimction  against  these  defendants 
thereaf terwards  issued, — ^all  of  which  fully  and  at  large  ap- 
pears by  said  bill,  supplemental  bill  and  injunctions 
now  on  file  in  said  court,  to  which  reference  is  hereby 
made  for  the  purpose  of  showing  the  subject-matter  thereof, 
so  far  as  the  same  may  be  material. 

3.  That  on  the  28th  day  of  May,  1909,  and  while  the 
litigation  mentioned  in  the  preceding  paragraph  was 
pending  the  said  defendants  and  William  H.  Proctor 
entered  into  the  following  agreement : 

In  order  to  settle  the  difference  of  the  Hooker,  Corser 
&  Mitchell  Company,  and  all  differences  between  the 
shareholders  thereof,  and  put  a  stop  to  the  litigation  now 
pending,  this  agreement  is  made  on  this  28th  day  of  May, 
1909,  by  the  parties  who  have  hereto  subscribed  their 
names. 

James  F.  Hooker,  WiUiam  H.  Corser  and  Charles  D. 
Whitaker  hereby  agree  in  consideration  of  said  settlement 
that  they  will  sell  to  William  H.  Proctor  and  deliver  to 
him  in  accordance  with  the  terms  hereof  all  the  shares 
of  the  capital  stock  of  said  company  which  are  not  now 
owned  by  him,  and  that  m  the  event  of  his  preferring  to 
sell  the  shares  of  stock  in  said  company  now  owned  by 
him  they  will  purchase  of  him  the  same. 

The  price  to  be  paid  for  said  stock  in  the  event  of  such 
sale  to  be  one  hundred  and  seventy-five  dollars  per  share. 
The  said  stock  to  remain,  pending  the  transfer  of  the 
stock  in  accordance  with  the  terms  of  this  agreement, 
to  the  party  purchasing,  in  its  present  status,  and  no 
dividends  to  be  declared  thereon.  Pajnnent  to  be  made 
in  cash  within  thirty  days  of  the  election  of  said  Proctor 
to  buy  or  sell. 

The  said  Proctor  is  to  have  until  on  or  before  Satur- 
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day  (June  12,  1909)  within  which  to  detennine  where 
he  will  buy  or  sell,  upon  the  terms  hereinabove  provided, 
and  notify  said  James  F.  Hooker  of  his  election  in  writing. 
The  pending  suits  in  chancery  in  Windham  County 
are  hereby  settled  and  all  orders  therein  vacated  and 
proper  entries  arc  to  be  made  by  the  solicitors  of  William 
H.  Proctor  on  the  docket  to  show  the  disposition  of  the 
same. 

In  consideration  of  the  forgoing,  the  said  William  H. 
Proctor  accepts  and  agrees  to  each  and  all  the  terms  hereof. 

James  F.  Hooker, 
William  H.  Corser, 
Chas.  D.  WnrTAKER, 
William  H.  Proctor. 

That  on  the  8th  day  of  June,  1909,  the  said  William  H. 
Proctor,  under  the  provisions  of  said  agreement  elected 
to  accept  the  offer  of  these  defendants,  by  delivering  to 
each  of  these  defendants  a  notice  in  the  words  and  figures 
following: 

Brattleboro,  Vermont, 

June  8,  1909. 

To  James  F.  Hooker,  William  H.  Corser,  Charles  D. 
Whitaker,  Brattleboro,  Vermont: 
Gentlemen: 

You  are  hereby  notified  that  under  the  provisions  of 
the  agreement  dated  May  29,  1909,  between  all  of  you 
on  the  one  part  and  me  on  the  other  part,  relative  to 
the  purchase  or  sale  of  the  capital  stock  of  The  Hooker, 
Corser  &  Mitchell  Company,  I  hereby  elect  to  purchase 
from  all  of  you,  all  the  shares  of  the  capital  stock  of  said 
company  which  are  not  owned  by  me,  to  wit,  being 
nine  himdred  shares,  and  I  am  ready  to  pay  you  on 
Jime  14,  1909,  upon  presentation  to  me  of  all  the  certif- 
icates representing  all  said  shares,  the  sum  of  SI  75  per 
share,  as  per  the  terms  of  said  contract. 

You  will  kindly  notify  me  where  you  will  make  de- 
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livery  to  me  of  said  certificates  of  stock  and  receive  pay- 
ment therefor.  I  desire  to  close  the  transaction  on  the 
date  named. 

I  suggest  that  this  transfer  be  made  at  the  People's 
National  Bank  of  Brattleboro,  Vermont. 

Very  truly  yours, 

Diet.  William  H.  Proctor. 

And  the  orator  avers  that  on  the  14th  day  of  June,  1909, 
said  nine  himdred  shares  were  delivered  to  the  said 
William  H.  Proctor  and  that  he  paid  these  defendants 
therefor  as  he  had  agreed  to  do. 

That  six  hundred  of  the  said  nine  hundred  shares  of 
the  said  Hooker,  Corser  &  Mitchell  Company  have  since 
the  fourteenth  day  of  June,  1909,  been  transferred  to 
divers  parties,  so  that  the  ownership  of  the  entire  capital 
stock  of  said  orator  is  now  as  follows: 

William  H.  Proctor 600  shares 

Henry  R.  Brown 300  shares 

W.  C.  Mitchell 100  shares 

J.  L.  Bjiowlton 100  shares 

James  L.  Martin 50  shares 

Clarke  C.  Fitts 50  shares 

6.  That  at  some  time  between  the  filing  of  the  original 
bill  and  the  supplemental  bill  hereinbefore  referred  to, 
to  wit,  on  or  about  the  first  day  of  March,  1909,  these 
defendants,  while  holding  the  offices  of  directors  of  your 
orator  and  while  owning  a  majority  of  its  capital  stock, 
and,  as  your  orator  is  informed  and  believes,  while  pro- 
fessing and  assiiming  to  act  for  and  in  behalf  of  your  orator, 
entered  into  negotiations  for  the  purchase  of  property 
at  Schenectady,  in  the  State  of  New  York,  and  for  the 
establishment  at  that  place  of  the  business  of  the  manu- 
facture and  sale  of  overalls  and  other  garments,  similar 
in  quality,  style  and  pattern  to  those  then  and  now  being 
inanufactiu*ed  and  sold  by  the  orator  at  its  plant  in  said 
'Brattleboro;  that  the  expense  of  said  defendants  and  of 
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certain  employees  of  the  orator  in  and  about  said  nego- 
tiations and  in  going  to  aaid  Schewytady  with  referenee 
to  the  fxuofi,  were  paid  from  the  treaguiy  of  the  orator; 
that  the  orator  is  unable  to  state  the  details  of  the  negotia- 
tions with  reference  to  the  purchase  of  property  and  the 
establishment  of  a  plant  at  said  Schenectady  for  the 
son  that  at  the  time  said  negotiations  were 
and  ever  mnce,  the  details  and  purpcni  thereof  have  been 
purposdy  concealed  by  said  defaidante;  that  befote  said 
14th  day  of  June,  1909,  the  said  William  H.  ProctcM-, 
from  time  to  time  and  in  assertion  of  his  rights  as  a  stock- 
holda*  of  the  orator,  endeavored  to  tbe  best  of  his  ability 
to  ascertain  from  the  defendants  the  particulars  with 
reference  to  said  negotiations,  and  that  since  said  date 
the  orator  has  made  demand  upon  said  defendants  for 
full  information  as  to  any  and  idl  such  negptiations  had 
and  entered  into  by  them  ^diile  and  as  officers  of  the 
orator,  but  that  said  defendants  have  neglected  and  re- 
fused and  do  still  neglect  and  refuse  to  disclose  any  such 
information  to  said  Proctor  or  to  your  orator. 

And  the  orator  is  informed  and  believes  and  therefore 
avers  that  the  defendants  have  by  their  said  work  and 
negotiations  at  Schenectady,  all  the  time  while  acting  for 
and  in  behalf  of  the  orator  and  as  directors  of  the  orator, 
secured  a  contract  whereby  a  large  sum,  as  the  orator  is 
informed,  from  seven  thousand  to  ten  thousand  dollars, 
is  paid  them  or  is  to  be  paid  them  by  certain  parties  at 
said  Schenectady,  as  a  bonus,  gratuity  or  consideration 
for  the  establishment  of  such  a  plant  at  said  Schenectady. 
And  the  orator  avers  that  it  is  advised  and  believes  that 
all  and  any  transactions  and  negotiations  had  by  these 
defendants  while  and  as  directors  of  the  orator  with 
reference  to  the  purchase  of  property  and  the  establish- 
ment of  a  plant  at  Schenectady,  as  aforesaid,  and  that 
the  said  bonus,  gratuity  and  consideration  ought  to  and 
do  inure  to  the  benefit  of  your  orator  in  so  far  as  the  orator 
may  elect  to  adopt  them. 
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Your  orator  is  informed  and  believes  and  therefore 
avers  that  pursuant  to  the  negotiations  had  by  the  de- 
fendants as  aforesaid,  a  deed  to  the  orator  of  certain  lands 
in  Schenectady  was  prepared  and  forwarded  to  the  defend- 
ants; that  the  orator  has  since  June  14,  1909,  demanded 
of  the  defendants  and  particularly  of  the  defendant 
Corser,  the  said  deed  and  full  information  concerning 
the  same,  but  that  said  demand  has  not  been  comphed 
with  by  any  of  the  defendants. 

The  orator  is  informed  and  believes  and  therefore  avers 
that  the  defendants  now  claim  and  pretend  that  any 
and  all  negotiations  had  by  them  with  reference  to  said 
Schenectady  matter,  prior  to  the  time  when  they  ceased 
to  be  stockholders  of  the  orator,  were  conducted  by  them 
as  individuals  and  not  for  and  in  behalf  of  the  orator; 
and  that  the  defendants,  plannmg  and  contriving  to 
defraud  and  injure  the  orator  in  the  premises,  have  ar- 
ranged and  planned  to  take  over  and  are  taking  over  to 
themselves  all  the  benefits  and  profits  of  their  said  nego- 
tiations at  Schenectady  and  are  planning  to  take  over 
and  have  taken  over  to  themselves  the  said  bonus,  gratuity 
and  consideration  aforesaid  of  seven  thousand  to  ten 
thousand  dollars,  and  are  planning  to  and  are  imder- 
taking  to  establish  for  themselves  individually  or  for 
some  other  corporation  in  which  they  are  substantially 
the  sole  owners,  all  of  the  rights  and  contracts  which 
they,  while  directors  of  this  orator  and  acting  for  it, 
secured  at  said  Schenectady. 

And  your  orator  avers  that  it  is  entitled  to  a  full  and 
complete  discovery  as  to  said  negotiations  and  the  result 
thereof,  to  the  end  that  it  may  be  advised  of  all  the  same, 
and  if  deemed  by  it  to  be  advantageous  to  it,  that  it 
may  ratify  and  have  the  benefit  of  the  same,  and  if  the 
defendants  since  June  14,  1909,  have  altered  or  changed 
the  situation  regardmg  all  the  same,  or  have  encumbered 
the  same,  that  the  orator  is  entitled  to  any  benefit,  gain, 
profit,  gratuity  or  consideration  which  the  defendants 
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have  reecived  and  taken  to  tbemsetves  as  a  result  of 
or  arknng  f rc«n  their  said  n^otiatioiia  and  trade  at  aaid 
Schenectady,  all  as  hereinbefoiB  set  forth.  And  further 
that  the  orator  m  sudi  case  is  entitled  to  be  rambmsed 
by  the  defendants  fcfr  the  sums  taken  and  used  fay  the 
defendants  to  pay  the  expenses  ineident  to  said  negptit^ 
tir/ns.  And  generally  if  it  does  not  dect  upon  full  dis- 
covery to  take  over  to  itself  the  contracts,  rif^ts  and 
benefits  which  the  said  defendants  have  contraeted  fat 
and  secured  at  said  Schenectady,  as  aforesaid,  to  be  re- 
imbursed for  all  the  benefit,  profit  and  gain  which  it, 
the  i/rator,  mi^t  have  received  therefrom,  had  the  same 
been  disclosed  to  it  in  due  season  by  the  defendants  as 
they  were  in  duty  bound,  and  as  may  be  determined  upon 
in  an  accounting. 

7.  Your  orator  further  shows  that  since  November, 
1902,  it  has  been  extensively  and  profitably  engaged  in 
the  manufacture  of  overalls  and  other  gannents  at  said 
Brattleboro;  that  during  said  time  it  has  had  many  cus- 
tomers in  all  parts  of  the  country  and  in  other  countries 
and  has  had  in  its  employ  many  salesmen  and  skilled 
employees  who  by  reason  of  such  relations  have  derived 
knowledge  of  the  business  methods  of  your  orator  and 
knowledge  of  its  customers;  that  the  orator  has  in  carry- 
ing on  its  said  business  developed,  devised  and  used 
numerous  factory  plans  for  equipment  and  outfit  and  pat- 
terns and  designs  for  garments;  and  that  these  defend- 
ants particularly  by  reason  of  their  relation  to  your 
orator  as  directors  have  acqtiired  knowledge  of  its  pat- 
terns^ plans,  trade  secrets  and  methods  of  doing  business, 
of  the  names,  location,  requirements  and  desirability 
of  its  customers,  and  of  the  dull,  capacity  and  usefulness 
of  its  salesmen  and  other  employees,  which  said  knowl- 
edge these  defendants  would  not  have  acquired  save 
by  their  connection  with  and  relation  to  your  orator  as 
directors;  and  your  orator  avers  that  its  trade  secrets, 
patterns,  plans,  business  methods,  lists  of  customers  and 
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the  skill,  capacity  and  usefulness  of  its  salesmen  and 
other  employees  are  of  large  value  to  it. 

Your  orator  further  avers  that  these  defendants  in 
furtherance  of  their  plan  to  start  a  plant  or  factory  at 
Schenectady  aforesaid,  and  while  directors  of  your  orator, 
did,  before  said  fourteenth  day  of  June,  1909,  plan  and 
intend  to  take  advantage  and  make  use  of  the  trade 
secrets  and  business  methods  of  your  orator  and  to  make 
use  of  its  lists  of  customers;  that  before  said  fourteenth 
day  of  June,  1909,  these  defendants,  as  your  orator  is 
informed  and  believes,  in  consummation  of  the  aforesaid 
plans,  have  planned  and  intended  and  do  now  plan  and 
intend  to  hire  away  from  your  orator  many  of  its  sales- 
men and  employees,  and  have  since  June  14th,  in  pursu- 
ance thereof,  hired  certain  of  the  same,  to  use  and  take 
advantage  of  the  private  and  confidential  information 
had  and  obtained  by  them  while  and  as  directors  of  your 
orator  in  respect  of  its  trade  secrets,  business  methods 
and  lists  of  customers,  and  to  establish  at  said  Schenec- 
tady a  plant  for  the  manufactiure  and  sale  of  overalls 
and  other  garments  and  in  and  about  said  busmess  to 
make  use  of  the  knowledge  of  the  matters  aforesaid,  and 
of  the  plans,  patterns  and  designs  in  use  by  the  orator, 
which  said  knowledge  was  derived  solely  by  them  by 
reason  of  their  connection  with  your  orator  as  directors 
thereof;  that  said  defendants  in  f\u*therance  of  their 
contrivance  and  plan  to  establish  said  plant  at  Schenec- 
tady, did,  while  they  were  directors  of  and  in  the  service 
of  the  orator,  make  and  take  copies  and  duplicates  of 
the  said  plans,  patterns  and  designs  of  the  orator,  took 
the  same  away  from  the  plant  of  the  orator  and  have 
ever  since  kept  the  same  and  plan  and  purpose  to  use  the 
same  in  connection  with  the  said  Schenectady  plant  and 
in  the  construction  and  equipment  of  their  proposed 
factory  at  Schenectady  and  in  the  manufacture  of  gar- 
ments, all  to  injure  the  orator,  and  to  take  away  from 
the  orator  the  business  and  trade  which  rightfully  be- 
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longs  to  it.  And  that  in  furtherance  of  said  plan  to  so 
establish  a  plant  at  said  Schenectady,  the  defendants 
have  caused  to  be  formed  a  corporation  under  the  laws 
of  the  State  of  New  York  known  as  the  Mohawk  Overall 
Company  which  corporation  the  defendants  plan  and 
purpose  to  have  engaged  in  the  said  business  at  Schnec- 
tady  and  plan  and  purpose  to  turn  over  to  it,  the  said 
corporation,  all  the  trade  secrets,  information,  plans, 
patterns  and  designs  so  wrongfully  taken  by  them  from 
the  orator  as  above  set  forth  and  to  cause  the  said  Mo- 
hawk Overall  Company  to  employ  the  said  persons 
formerly  in  the  service  of  the  orator,  which  the  defendants 
have  already  hired  away  from  the  orator;  and  that  the 
defendants  are  substantially  the  sole  owners  of  the  capi- 
tal stock  of  the  said  Mohawk  Overall  Company  and 
control  the  said  Company,  its  plans,  policies  and  busi- 
ness. And  your  orator  avers  that  if  the  aforesaid  plans 
of  these  defendants  are  carried  out,  the  business  and 
good  will  of  your  orator  will  be  irreparably  injured  and 
the  value  of  its  stock  seriously  impaired. 

8.  The  orator  further  avers  that  the  defendants  named 
in  said  original  and  supplemental  bill  were  these  de- 
fendants, one  Maud  E.  Hooker  and  The  Hooker,  Corser  & 
Mitchell  Company;  but  that  the  principal  matters  and 
things  Utigated  m  said  proceedings  up  to  the  time  of 
the  agreement  of  the  28th  day  of  May,  1909,  herein- 
before recited,  were  between  the  said  William  H.  Proctor 
on  the  one  hand  and  these  defendants  on  the  other  hand 
and  involved  the  issuance  or  dissolution  of  injimctions 
against  these  defendants,  and  that  no  injimction  relief 
was  sought  or  obtained  against  the  orator,  that  the  main 
purpose  of  said  bill  was  to  restrain  these  defendants 
from  certain  acts  alleged  to  be  in  derogation  of  said  Proc- 
tor's rights  as  a  stockholder  of  the  orator  and  to  afford 
him  relief  therefrom  and  that  this  orator  was  made  a 
party  defendant  because  in  a  certain  alternative,  a  re- 
ceivership was  prayed  for. 
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But  your  orator  avers  that  there  was  wrongf uUy  taken 
from  its  treasury  by  these  defendants  for  the  payment 
of  the  expenses  mcident  to  said  litigation  or  involved  in 
the  subject-matter  of  the  same,  the  sum  of  two  thousand 
and  three  and  eighty-six  one-hundredths  dollars,  which, 
or  a  large  part  of  which,  was  not  for  the  benefit  of  your 
orator  and  was  not  necessary  for  the  protection  of  its 
interests,  but  on  the  contrary  was  for  the  benefit  of  these 
defendants  personally.  And  your  orator  avers  that  on 
the  23d  day  of  Jime,  1909,  it  demanded  of  these  de- 
fendants the  return  of  said  money  to  the  treasury  of 
the  company  with  which  demand  the  defendants  have 
refused  to  comply. 

{Here  follows  certain  matter  in  the  original  record  which 
is  not  material  to  the  issvss  on  trial  in  this  court  and  omitted 
by  agreement  of  counsel.) 

10.  And  the  orator  is  informed  and  believes  and  there- 
fore avers  that  each  of  the  defendants  are  about  to  re- 
move without  the  State  of  Vermont,  and  that  they  are 
planning  to  sell  and  are  advertising  for  sale  all  their 
property  and  estate  within  the  State  of  Vermont,  and 
that  unless  a  writ  of  sequestration  may  issue  in  the  prem- 
ises, the  orator  will  have  no  way  of  enforcing  a  decree 
of  this  court  given  in  this  cause  for  its  relief;  and  that 
a  writ  of  sequestration  commandmg  the  attachment  of 
property  to  the  extent  of  at  least  twenty  thousand  dol- 
lars to  answer  to  any  decree  of  this  court  in  this  cause 
is  necessary  for  the  protection  of  the  rights  of  the  orator 
herein. 

11.  And  the  orator  is  informed  and  believes  and  there- 
fore avers  that  while  the  defendants  were  directors  of 
the  orator  and  in  management  of  its  affairs,  between 
January  16,  1909  and  June  14,  1909,  as  aforesaid,  and 
in  furtherance  of  the  plan  to  fraudulently  take  over  to 
themselves  the  rights,  property  and  good  will  of  the  orator, 
they,  the  defendants,  abstracted  from  the  files  and  took 
from  the  possession  of  the  orator  to  themselves  per- 
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sonally,  certain  lettersi  memoranda,  copies  and  data 
concerning  the  business  of  the  orator,  all  of  which  was 
secret  to  the  orator  and  is  important  in  the  carrying  on 
of  its  business,  and  included  correspondence,  telegrams 
and  copies  thereof  to  and  with  salesmen  and  employees 
of  the  orator;  and  that  since  said  June  14th  the  orator 
has  demanded  of  the  defendants  the  return  of  all  the 
same ;  and  that  the  defendants  have  refused  such  demand 
and  still  retain  all  the  same,  and  that  to  fully  protect 
the  interest  of  the  orator,  it,  the  orator,  should  have 
discovery  from  the  defendants  of  all  the  same  and  a 
decree  for  the  return  thereof  and  a  decree  restraining  the 
defendants  from  using  the  contents  thereof  and  any 
information  contained  therewith  either  directly  or  in- 
directly for  themselves  or  for  or  by  any  concern  or  com- 
pany with  which  they  may  be  connected  or  associated. 

All  of  which  actions  and  doings  of  the  defendants  are 
contrary  to  equity  and  good  conscience,  and  your  orator, 
as  it  is  informed  and  beUeves,  is  without  adequate  remedy 
at  law  in  the  premises. 

Wherefore  your  orator  prays :  * 

1.  That  a  subpoena  may  issue  from  this  court  com- 

^  The  prayer  for  relief  in  the  bill  of  complaint  was  subsequently 
amended  by  adding  the  following  additional  prayer: 

''That  the  defendants,  jointly  and  severally ,  be  permanently  en- 
joined from  employing  or  permitting  to  be  employed  by  The  Mohawk 
Overall  Company,  any  of  the  salesmen,  foremen,  superintendents  or 
employees  which  shall  be  found  to  have  been  enticed  away  by  the 
defendants,  or  either  of  them,  from  the  service  of  the  orator: 

''That  the  defendants  be  permanently  enjoined  from  doing  business 
with  or  permitting  The  Mohawk  Overall  Company  to  do  any  business 
with,  or  sell  any  goods  of  manufacture  and  kind  similar  to  the  goods 
manufactured  by  the  orator  while  the  defendants  were  connected  there- 
with, to  any  person,  firm  or  corporation  who  were  customers,  or  whose 
trade  had  been  secured  by  any  of  the  salesmen  of  the  orator  company, 
and  which  salesmen  have  been  enticed  away  from  the  service  of  the 
orator  company  by  the  defendants,  or  either  of  them: 

"That  the  defendants,  jointly  and  severally,  be  required  by  decree 
of  this  Court  to  account  for  and  pay  to  the  orator  all  the  damage  which 
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manding  the  defendants  to  appear  and  answer  in  manner 
and  form  as  the  law  requires. 

2.  That  the  defendants  be  required  to  make  full  and 
complete  discovery  of  any  and  all  negotiations  had  by 
them  or  any  of  them  with  reference  to  the  location  of 
the  plant  at  said  Schenectady  for  the  manufacture  and 
sale  of  articles  such  as  are  manufactured  by  the  orator, 
as  hereinbefore  recited,  and  particularly  with  reference 
to  such  negotiations  and  contracts  while  said  defendants 
were  directors  of  the  orator  and  of  the  results  of  the  same. 

3.  That  if  this  court  shall  adjudge  that  the  said  negotia- 
tions and  contracts  were  had  for  and  in  behalf  of  the 
orator  it  shall,  upon  the  election  of  the  orator,  decree 
either 

a.  That  the  orator  may  ratify  and  adopt  the  same  and 
the  defendants,  each  of  them,  be  permanently  enjoined 
from  claiming  or  receiving  the  benefit  thereof;  or 

b.  That  the  defendants  account  to  the  orator  for  all 
the  benefit,  profit,  gain,  bonus,  gratuity  and  considera- 
tion promised  to  or  received  by  them  on  account  thereof, 
or 

c.  That  the  money  taken  from  the  orator's  treasury 
to  pay  the  expenses  incident  to  said  negotiations  be  by 
decree  of  court  ordered  paid  to  the  orator  by  the  defend- 
ants. 

4.  That  the  defendants  be  ordered  to  pay  to  the  orator 
the  sum  taken  from  its  treasuiy  to  pay  expenses  mcident 
to  the  litigation  between  William  H.  Proctor  and  these 
defendants  or  such  portion  thereof  as  is  not  equitably 
chargeable  to  the  orator. 

5.  The  defendants  be  ordered  to  pay  to  the  orator 


the  orator  may  have  suffered,  has  or  shall  suffer  by  reason  of  the  entice- 
ment of  its  employees  and  servants  from  its  service  by  the  defendants, 
or  either  of  them: 

"That  an  accounting  be  had  of  all  the  damages  suffered  by  the 
orator  by  the  wrongful  acts  of  the  defendants,  or  either  of  them,  as 
aU^Sed  in  the  biU." 


I 
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the  sum  taken  from  its  treasury  and  paid  to  the  defend- 
ant Corser  as  executor  of  the  Brackett  G.  Corser  estate 
as  expenses  in  the  said  litigation  in  the  Federal  courts 
relative  to  said  buckle  patent. 

6.  That  writ  of  sequestration  may  issue  in  the  premises 
commanding  the  attachment  of  prcqierty  of  the  defend- 
ants to  the  amount  of  not  less  than  twenty  thousand 
dollars  to  answer  to  any  decree  of  this  court  in  this  cause 
for  the  benefit  of  the  orator. 

7.  That  the  defendants  be  permanently  enjoined  and 
restrained  by  decree  of  this  court  from  using  itself  or 
permitting  by  any  corporation  in  which  they  are  officers 
or  have  substantial  control,  any  of  the  trade  names  so 
taken,  trade  secrets,  customers'  lists,  plans,  patterns  and 
designs  so  taken  and  planned  to  be  wrongfully  used  by 
them,  as  set  forth  in  paragraph  seven  of  this  bill,  and  that 
the  defendants  be  ordered  to  account  and  pay  to  the 
orator  all  the  damage  which  the  orator  has  suffered  and 
does  suffer  pending  this  bill  on  account  of  such  wrongful 
use  by  the  defendants  of  all  the  same. 

8.  That  the  defendants  be  required  to  make  full  and 
complete  discovery  of  any  and  all  contracts  or  options 
had  by  them  or  any  of  them  prior  to  June  14,  1909,  for 
the  purchase  of  cloth  for  the  manufactm^  of  garments 
made  by  the  defendants  and  of  the  results  of  the  same 
and  to  accoimt  to  the  orator  for  any  profit  which  they, 
the  defendants,  have  made  directly  or  indirectly  on 
account  thereof,  or  shall  have  so  made  during  the  pendency 
of  this  bill,  and  that  upon  such  discovery  the  orator 
may  be  permitted  to  ratify  and  adopt  the  said  contracts 
or  options  if  it  so  elects,  and  that  the  defendants  and  each 
of  them  may  be  permanently  enjoined  from  claiming 
or  receiving  the  benefit  thereof. 

9.  That  the  defendants  be  required  to  make  full  and 
complete  discovery  of  any  and  all  papers,  copies,  docu- 
ments, and  data  which  they,  or  any  of  them,  may  have 
taken  from  the  files  of  the  orator  while  they,  the  defend- 
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ants,  were  connected  with  the  orator  or  at  the  office 
thereof.  And  that  they  may  be  ordered  by  decree  of 
this  court  to  return  all  the  same  to  the  orator  and  that 
they  be  perpetually  enjoined  from  using  the  same  or 
the  contents  thereof  or  any  of  the  information  contained 
therein  for  themselves  or  to  permit  the  same  to  be  used  by 
or  for  any  concern  or  company  in  which  they  are  in- 
terested or  with  which  they  are  connected. 

10.  That  the  orator  may  have  such  other  and  further 
relief  in  the  premises  as  shall  seem  meet. 
The  orator  waives  answer  under  oath. 
Dated  at  Brattleboro,  Vermont,  this  eighth  day  of 
October,  1909. 

Hooker,  Corser  &  Mitchell  Co. 

By  W.  H.  Proctor,  . 

President. 
Clarke  C.  Fitts, 
R.  C.  Bacon, 
Solicitors. 
[Dvly  Verified.] 

(The  usual  form  of  subpoena  was  issued  upon  the  bill 
and  after  the  issuance  of  the  usual  court  procedure  against 
non-residents  the  following  answer  and  demurrer  was 
filed  Dec.  7th,  1909.) 
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The  Mosler  Safe  Company,  Suing  on  its  own  Behalf 
and  on  Behalf  of  all  other  Creditors  of  the  Maiden 
Lane  Safe  Deposit  Company,  Respondent,  v.  Guard- 
ian Trust  Company  et  al.,  Appellants,  and  Frank  F. 
Bradby  et  al.,  Appellants  and  Respondents,  Impleaded 
with  Others  * 

(208  N.  Y.  524;  mod'g  153  App.  Div.  117;  138  Bupp.  298) 

Corporations;  banks;  safe  deposit  companies;  personal  liability  of 
stockholders;  Banking  Law,  §  308  construed;  Stock  Corporation 
Law,  §  69;  costs;  how  apportioned;  referee's  report,  form  of; 
form  of  judgment;  contribution;  offset  by  stoddiolder  of  debt 
due  to  him  by  corporation;  liability  of  stockholders  who  became 
such  after  the  statutory  liability  was  created 

1.  The  right  of  the  Superintendent  of  Banks  to  institute  an 
action  under  Banking  Law,  sections  19  and  303,  is  not  exclu- 
sive, but  such  an  action  may  be  maintained  by  a  creditor, 
who  has  complied  with  Stock  Corporation  Law,  section  59, 
where  it  appears  that  the  Superintendent  of  Banks  has  been 
requested  to  bring  a  suit  and  has  refused. 

2.  It  is  not  a  defense  to  such  an  action  that  all  of  the  stock- 
holders who  are  named  as  defendants  are  not  actually  served 
with  process  and  brought  into  the  action,  as  the  liability  of 
the  defendants  in  such  a  case  is  joint  and  several. 

3.  A  referee's  report  in  such  a  case,  which  provides  that  the 
defendants  are  liable  in  specific  sums  set  opposite  their 
names  and  that  if  there  is  realized  out  of  the  assets  of  the 
corporation  a  specific  sum  that  the  liabilities  of  the  defendant 
shall  be  reduced  accordingly,  is  proper  in  form. 

4.  A  provision  in  the  judgment  in  effect  that  any  defendant 
who  is  required  to  pay  more  than  his  proportionate  share 
by  reason  of  any  contingency  shall  have  a  right  to  enforce 
contribution  from  the  other  defendants,  is  proper. 

5.  A  stockholder  in  such  a  case  who  has  loaned  money  to  the 
corporation  cannot  offset  the  amount  of  such  loan  against 
his  statutory  liability  as  stockholder,  unless  such  stockholder 

*  For  complaint  from  this  case,  see  po«(,  page  542. 
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is  in  a  class  which  would  entitle  him  to  enforce  the  personal 
liability  of  other  stockholders. 

6.  In  such  an  action  it  is  proper  to  deduct  from  the  liability 
of  certain  defendants  the  amount  which  they  have  already 
paid  to  the  Superintendent  of  Banks  upon  a  call  by  hin)  under 
the  statute  because  of  their  liabilities  as  stockholders. 

7.  Stockholders  who  were  such  at  the  time  the  liability  was 
created  and  all  those  who  became  stockholders  after  the 
liability  was  created,  are  liable  under  the  statute  and  both 
classes  of  stockholders  may  be  made  parties  in  the  action, 
but  there  can  be  only  one  recovery  as  to  the  liability  of  any 
particular  stock  and  the  payment  by  either  of  such  stock- 
holders would  satisfy  that  liability. 

8.  The  costs  in  such  a  case  should  be  proportioned  among  all 
the  defendants  in  sufficient  proportionate  amoimts  and  not 
against  each  individual  in  gross. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
entered  December  23,  1912,  modifying  and  affirming  as 
modified  a  final  judgment  entered  upon  the  report  of  a 
referee  appointed  pursuant  to  an  interlocutory  judgment 
entered  in  favor  of  plaintiff  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  action  is  brought  to  enforce  the  personal  liability 
of  the  stockholders  of  the  Maiden  Lane  Safe  Deposit 
Company  imder  §  303  of  the  Banking  Law  (Cons.  Laws, 
ch.  2).  That  section  reads  as  follows:  "The  stockholders 
of  every  such  corporation  shall  be  jointly  and  severally 
liable  for  all  debts  that  may  be  due  and  owing  by  it  to  an 
amount  equal  to  the  par  value  of  their  stock  in  such  cor- 
poration over  and  above  such  stock,  to  be  recovered  of  the 
stockholders  who  were  such  when  the  debt  was  contracted 
or  the  loss  or  damage  sustained,  or  of  any  subsequent 
stockholder.  Any  stockholder  who  may  have  paid  any 
demand  against  such  corporation,  either  voluntarily  or 
by  compulsion,  shall  have  a  right  to  resort  to  the  rest  of 
the  stockholders  who  are  liable  to  contribution;  and  the 
34 
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dissolution  of  the  corporation  shall  not  release  or  affect  the 
liability  of  any  stockholder  incurred  before  dissolution/' 
This  section  is  a  part  of  that  article  of  the  Banking  Law 
which  relates  to  safe  deposit  companies  as  distinguished 
from  discount  banks  and  trust  companies. 

In  this  connection  we  also  quote  §  59  of  the  Stock 
Corporation  Law  (Cons.  Law,  ch.  59),  the  pertinency  of 
which  will  appear  in  the  later  statement  of  the  questions 
involved  on  this  appeal,  and  it  reads  as  follows:  "No 
action  shall  be  brought  against  a  stockholder  for  any  debt 
of  the  corporation  imtil  judgment  therefor  has  been  re- 
covered against  the  corporation,  and  an  execution  thereon 
has  been  returned  unsatisfied  in  whole  or  in  part,  and  the 
amount  due  on  such  execution  shall  be  the  amount  re- 
coverable, with  costs  against  the  stockholder.  No  stock- 
holder shall  be  personally  liable  for  any  debt  of  the  cor- 
poration not  payable  within  two  years  from  the  time  it  is 
contracted,  nor  unless  an  action  for  its  collection  shall  be 
brought  agamst  the  corporation  withm  two  years  after 
the  debt  becomes  due;  and  no  action  shall  be  brought 
against  a  stockholder  after  he  shall  have  ceased  to  be  a 
stockholder,  for  any  debt  of  the  corporation,  unless  brought 
within  two  years  from  the  time  he  shall  have  ceased  to  be 
a  stockholder." 

The  plaintiff,  the  Mosler  Safe  Deposit  Company,  is  a 
judgment  creditor  of  the  Maiden  Lane  Safe  Deposit 
Company,  for  brevity  hereinafter  referred  to  as  the  Safe 
Deposit  Company.  On  July  9th,  1909,  the  plaintiff  re- 
covered a  judgment  for  $39,975.38,  upon  which  execution 
was  issued  and  returned  unsatisfied.  Thereafter  this 
judgment  was  affirmed  successively  in  the  Appellate 
Division  and  in  this  coiui;. 

Prior  to  the  commencement  of  this  action  the  superin- 
tendent of  banks  had  taken  possession  of  the  property  of 
the  Safe  Deposit  Company  under  the  provisions  of 
§  19  of  the  Banking  Law.  The  plaintiff,  recognizing  the 
right,  under  that  section,  of  the  superintendent  of  banks 
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to  institute  an  action  to  enforce  the  personal  liability  of 
the  stockholders  of  the  Safe  Deposit  Company,  served 
upon  that  official  a  demand  that  he  commence  such  an 
action,  which  he  declined  to  do;  and  the  plaintiff  thereupon 
brought  this  action,  as  its  title  indicates,  in  behalf  of  itself 
and  all  other  creditors  similarly  situated  and  willing  to 
share  in  the  expense  of  the  litigation.  No  other  creditor 
of  the  Safe  Deposit  Company  joined  with  the  plaintiff  in 
bringing  this  suit,  and,  if  §  59  of  the  Stock  Corporation 
Law  appUes,  no  other  creditor  of  the  Safe  Deposit  Com- 
pany was  entitled  to  join  with  the  plaintiff  in  bringing  this 
action. 

During  the  progress  of  the  trial  and  on  February  27th, 
191 1,  the  court  made  an  order  directing  the  superintendent 
of  banks  to  sell  the  assets  of  the  Safe  Deposit  Company. 
This  order  was  executed,  and  the  sum  realized  on  the  sale 
was  $20,100.  There  was  also  in  the  hands  of  the  superin- 
tendent of  banks  a  fund  of  $23,296  with  interest,  which 
had  been  received  from  certain  stockholders  upon  a  so- 
called  assessment  of  56  per  cent  for  the  purpose  of  restor- 
ing the  impaired  capital  stock. 

The  action  proceeded  to  interlocutory  judgment,  which 
was  entered  on  February  28,  1911,  appointing  a  referee 
who  was  directed  to  ascertain  and  report: 

1.  The  names  of  the  creditors  of  the  Safe  Deposit 
Company  and  the  amounts  of  their  respective  claims  re- 
maining unpaid. 

2.  The  names  of  the  creditors,  if  any  (in  addition  to 
the  Mosler  Safe  Company)  of  the  Safe  Deposit  Company, 
who  are  entitled  to  enforce  the  personal  liability  of  the 
defendant  stockholders  or  any  of  them,  and  the  amount  of 
their  respective  claims  remaining  impaid. 

3.  The  amount  of  any  offset  or  deduction  to  which  the 
said  defendants  or  any  of  them  may  be  entitled  by  reason 
of  any  payments  heretofore  made  by  them  or  any  of  them, 
and  whether  or  not  such  payments  should  be  allowed  in 
discharge,  partial  or  complete,  of  their  liability  herein. 
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4.  The  extent  of  the  deficiency  or  surplus  of  the  assets 
of  the  Safe  Deposit  Company  remaining  after  the  sale 
by  the  superintendent  of  banks  pursuant  to  the  order  of 
the  court,  of  the  assets  of  the  company,  and  the  extent  to 
which  the  appUcation  of  the  proceeds  of  such  sale  will  re* 
duce  the  amounts  necessary  to  be  paid  by  the  defendant 
stockholders. 

5.  What  sums  it  is  necessary  for  the  stockholders  to 
pay  to  satisfy  their  liability  respectively,  and  what  stock- 
holders have  paid  any  demand  against  the  Safe  De- 
posit Company  either  voluntarily  or  by  compulsion,  and 
the  amount  of  such  payment  in  each  case,  and  whether 
any  of  the  stockholders  is  liable  to  contribution  to  any 
other  stockholders  and  to  whom  and  for  how  much  in 
each  instance. 

6.  What  expenses  have  been  and  will  necessarily  be  in- 
cmred  by  the  plaintiff,  the  Mosler  Safe  Company,  in 
the  prosecution  of  this  action. 

The  referee  made  a  report  which  was  confirmed,  and 
upon  which  final  judgment  was  entered. 

The  final  judgment  decreed  that  there  were  no  creditors 
other  than  the  Mosler  Safe  Company  entitled  to  enforce 
the  Uability  of  the  stockholders  of  the  Safe  Deposit  Comr 
pany;  that  the  assets  of  the  Safe  Deposit  Company  were 
of  the  value  of  $43,460.69;  that  the  total  debts  of  the  Safe 
Deposit  Company  were  $88,380.49,  and  the  expenses  of 
administration  $3,465.86;  that  the  assets  were  sufficient 
to  pay  a  dividend  of  not  more  than  45.25  per  cent,  and 
that  the  deficiency  will  be  at  least  54.75  per  cent;  that  the 
payment  to  the  Mosler  Safe  Company  out  of  the  assets 
of  the  Safe  Deposit  Company  of  a  dividend  of  45.25  per 
cent  will  reduce  the  claim  of  said  company  from  $46,384.33 
to  $25,395.42,  and  will  correspondingly  reduce  the  amount 
necessary  to  be  paid  by  the  stockholders;  that  certain 
stockholders  are  entitled  to  an  offset  or  allowance  to  the 
extent  of  the  pajonents  heretofore  made  by  them  in  dis- 
charge of  their  personal  liability;  that  the  stockholders 
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named  in  subdivision  8  of  the  final  judgment  are  liable 
jointly  and  severally  to  an  amount  not  exceeding  the  sum 
set  opposite  their  names  for  the  debt  due  to  the  Mosler 
Safe  Company,  amounting  at  the  date  of  the  referee's 
report  to  $46,384  33;  but  that  the  Mosler  Safe  Company 
shall  in  the  first  instance  collect  from  said  defendants  a 
sum  not  exceeding  $25,395.42  with  interest  from  Sep- 
tember 30, 1911,  that  being  the  estimated  deficiency  after 
the  application  of  the  corporate  assets;  that  the  plaintiff, 
the  Mosler  Safe  Company,  was  entitled  to  issue  execution 
against  the  defendants  severally  for  an  amount  not  ex- 
ceeding the  sums  set  opposite  their  respective  names  in 
subdivision  8  of  the  final  judgment,  with  interest  from  the 
date  of  the  judgment  and  with  the  costs  of  the  action; 
that  any  defendant  who  shall  pay  more  than  his  legal 
or  proportionate  share  of  the  plaintiff's  claim,  or  who  for 
any  cause,  by  reason  of  any  payment  made  pursuant  to 
the  decree,  or  by  reason  of  any  other  equities,  shall  be  and 
become  entitled  to  contribution  from  any  other  defendants, 
shall  have  the  right  to  compel  payment  by  the  other  de- 
fendants named  in  said  subdivision  8  of  their  proportionate 
shares  of  such  excess,  and  to  enforce  contribution  against 
them,  and  for  that  purpose  shall  be  entitled,  in  the  event 
of  such  overpayment,  or  of  the  existence  of  such  right  of 
contribution,  to  apply  to  the  court  for  further  directions, 
to  be  entered  at  the  foot  of  the  decree* 

Some  of  the  defendants  appealed  from  the  whole  judg- 
ment; others  appealed  from  specified  provisions  thereof, 
and  still  others  acquiesced  therein  and  took  no  appeal. 

The  Appellate  Division  modified  the  judgment  in  two 
particulars.  First,  it  disallowed  the  offsets  which  the 
Special  Term  had  allowed  to  certain  of  the  defendants 
against  their  liability  as  stockholders  for  moneys  which 
they  had  loaned  to  the  Safe  Deposit  Company  for  the  pur- 
pose of  meeting  its  current  expenses.  And,  second,  it 
allowed  an  offset  which  had  been  disallowed  at  Special 
Term  in  favor  of  certain  defendants  who  had  paid  a  so- 
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called  assessment  made  by  the  superintendent  of  banks 
imder  §  17  of  the  Banking  Law  for  the  purpose  of  making 
good  the  impaired  capital  stock  of  the  Safe  Deposit  Com- 
pany. In  all  other  respects  the  Appellate  Division  aflirmed 
the  judgment  of  the  Special  Term 

Some  of  the  de  endants  have  appealed  to  this  court 
from  the  entire  judgment  as  thus  modified.  Others  have 
appealed  from  specified  parts  thereof  and  still  others 
have  not  appealed.  The  questions  raised  on  the  appeal 
are  briefly  stated  m  the  foUowing  conclusions. 

Joseph  Diehl  Fackenthall  and  WiUiam  A.  Barber,  for 
Guardian  Trust  Company  et  al.,  appellants. 

/.  Bradley  Tannery  for  Joseph  H.  Ward,  appellant. 

Eugene  G.  Kremer,  for  Louis  Windmuller  et  aL  appel- 
lants. 

Harry  Bijur,  for  Nathan  Bijur,  appellant. 

Charles  H.  TiUile,  for  Frank  F.  Brady  et  al.,  appellants 
and  respondents 

Benjamin  N.  Cardozo  and  Malcolm  Sundheimer,  for 
Mosler  Safe  Company,  respondent. 

Per  Curiam.  If  we  should  attempt  to  discuss  at  length 
all  the  arguments  set  forth  in  the  eleven  briefs  submitted 
to  us,  some  of  which  are  quite  volmninous,  the  effort  would 
serve  to  confuse  rather  than  to  clarify  the  questions  which, 
in  the  Ught  of  what  had  already  been  written,  may  now 
be  most  simply  stated  in  the  form  of  definite  conclusions 
without  the  reasons  upon  which  they  are  based.  Taaita 
quoedam  hdbentur  pro  expressis. 

1.  The  plaintiff,  the  Mosler  Safe  Company,  is  the  only 
creditor  of  the  Safe  Deposit  Company  shown  to  be  en- 
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titled  to  maintain  an  action  to  enforce  the  liability  of 
the  stockholders  of  the  latter  corporation  under  the  pro- 
visions of  §  303  of  the  Banking  Law.  No  other  creditor 
is  shown  to  have  compUed  with  the  provisions  of  §  59 
of  the  Stock  Corporation  Law,  which  apply  when  such  an 
action  is  brought  by  a  creditor,  although  they  do  not 
apply  when  the  action  is  brought  by  the  superintendent 
of  banks  pursuant  to  the  authority  vested  in  him  by  §  19 
of  the  Banking  Law.  The  right  of  the  superintendent  of 
banks  to  institute  and  maintain  such  an  action  is  not 
exclusive,  and  in  this  case  it  appears  that  he  was  requested 
to  bring  the  suit  and  refused. 

2.  We  agree  with  the  Appellate  Division  that  the 
vaUdity  of  the  judgment  herein  is  not  affected  by  the 
failure  to  serve  all  the  stockholders  who  are  named  as 
defendants.  The  objection  that  there  were  necessary 
parties  defendant  who  were  not  before  the  court  was  only 
taken  on  behalf  of  a  few  of  the  defendants  who  were  be- 
fore the  court,  and  their  objection  was  neither  proper  in 
form  nor  seasonably  made.  This  objection  is  also  unten- 
able since  the  action,  although  in  equity,  is  brought  imder 
§  303  of  the  Banking  Law>  which  relates  to  safe  deposit 
companies  and  under  which  the  stockholders  are  ''Jointly 
and  severally  Uable  for  all  debts  that  may  be  due  and 
owing''  by  the  corporation  "to  an  amount  equal  to  the 
par  value  of  their  stock  in  such  corporation  over  and  above 
such  stock,"  as  distinguished  from  other  provisions  of  the 
Banking  Law  (Cons.  Laws,  chap.  2,  §  71)  relating  to 
banks,  under  which  the  stockholders  are  individually 
responsible,  equally  and  ratably,  and  not  one  for  another, 
to  the  extent  of  their  stock  at  its  par  value;  and  (Cons. 
Laws,  chap.  2,  §  196)  relating  to  trust  companies,  under 
which  the  stockholders'  liabiUty  is  also  equal  and  ratable 
to  the  extent  of  the  par  value  of  their  respective  shares. 
Although  the  plaintiff  might  have  brought  his  action  at 
law  {Mathez  v.  Neidig,  72  N.  Y.  100)  he  was  not  bound  to 
do  so  in  view  of  the  fact  that  there  were  many  defendants 
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whose  claims  under  the  statute,  among  themselves  and 
over  against  the  plaintiff,  would  be  productive  of  a  midti- 
phcity  of  actions  if  each  had  to  be  disposed  of  in  a  separate 
suit.  Pfhol  V.  Simpson,  74  N.  Y.  137.  Since  the  right 
of  action  is  given  by  statute,  and  the  liability  of  the  de- 
fendants is  joint  and  several,  the  remedy  is  the  same  in 
equity  as  at  law.  There  is  no  conflict  between  this  con- 
clusion and  what  was  held  in  Warih  v.  Moore  Blind  Stitcher 
&  Overseamer  Co.,  146  App.  Div.  28;  130  Supp.  748; 
aff'd  in  this  court  without  opinion,  207  N.  Y.  673. 

3.  The  criticism  that  the  referee's  report  does  not 
follow  the  direction  of  the  interlocutory  judgment  in  that 
it  does  not  apportion  among  the  several  defendants  the 
amount  for  which  the  plaintiff  is  permitted,  in  the  first 
instance,  to  issue  execution,  seems  to  us  to  be  without 
merit  except  in  respect  to  the  costs  and  extra  allowance, 
which  we  modify  in  paragraphs  8  and  9.  The  interlocutory 
judgment  directed  the  referee  to  report  what  sums  it  is 
necessary  for  the  "stockholders  to  pay  to  satisfy  their 
liability  respectively,  and  what  stockholders  have  paid  any 
demands  against  said  Maiden  Lane  Safe  Deposit  Company 
either  voluntarily  or  by  compulsion,  and  the  amount  of 
such  payment  in  each  case,  and  whether  any  of  the  stock- 
holders is  Uable  to  contribution  to  any  other  stockholders 
and  to  whom,  and  for  how  much  in  each  instance."  This 
the  referee  has  done.  He  reported  that  the  entire  siun  to 
be  collected  by  the  plaintiff  was  $46,384.33,  and  that  the 
stockholders  were  liable  for  this  debt  to  the  extent  set 
forth  opposite  their  respective  names.  But  he  reported 
also  that  if  the  corporate  assets  should  yield  the  estimated 
dividend  of  45.53  per  cent  the  plaintiff's  demand  would 
be  reduced  to  $25,265.55,  and  that  was  the  amount  to 
which  he  limited  the  plaintiff's  right  to  an  execution  in 
the  first  instance.  To  guard  against  the  contingency  that 
the  corporate  assets  might  yield  less,  it  was  properly 
provided  that  if  the  dividend  should  be  less  than  45.53 
per  cent  the  stockholders  should  still  be  liable,  but  in  no 
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event  beyond  the  amount  set  opposite  their  respective 
names.  The  final  judgment  corresponds  with  the  report 
except  as  to  certain  corrections  in  computation  as  to  which 
no  question  is  raised. 

4.  The  judgment  of  the  Appellate  Division  does  not 
deprive  the  stockholders  who  paid  the  so-called  assess- 
ment for  the  restoration  of  capital  stock,  to  contribution 
as  against  other  stockholders  to  the  extent  that  the  pro- 
ceeds of  the  assessments  were  used  in  discharge  of  their 
personal  liabihty.  The  fund  resulting  from  the  assess- 
ments amounted,  as  we  have  seen,  to  $23,360.69,  and 
the  fund  resulting  from  the  sale  of  corporate  assets 
amounted  to  $20,100,  constituting  a  combined  fund  of 
$43,460.69.  The  final  judgment,  a»  entered  on  the  plain- 
tiff's motion,  contained  no  directions  as  to  how  this  fund 
should  be  distributed.  It  merely  fixed  the  amount  as 
compared  with  the  liabilities  in  order  to  ascertain  the 
deficiency  for  which  stockholders  were  liable.  Subse- 
quently the  superintendent  of  banks  procured  an  order 
which  was  entered  at  the  foot  of  the  judgment,  directing 
that  this  combined  fund  be  distributed,  first,  in  payment 
of  all  the  creditors  ratably.  This  motion  was  not  opposed 
by  counsel  for  any  of  the  stockholders  who  paid  assess- 
ments. The  order  was  entered  without  opposition  and 
no  appeal  was  taken  therefrom  to  the  Appellate  Division. 
Although  the  plaintiff,  the  Mosler  Safe  Company,  was 
the  only  creditor  entitled  to  enforce  the  statutory  lia- 
bihty, the  stockholders  acquiesced  in  the  distribution 
of  the  entire  fund,  including  the  proceeds  of  assessments, 
among  all  the  creditors  ratably.  The  Mosler  Safe  Com- 
pany is  the  only  creditor  to  whom  the  stockholders  were 
personally  liable;  but  the  fund  resulting  from  the  assess- 
ments to  make  good  the  depleted  capital  was  distributed 
among  all  the  creditors  with  the  consent  of  the  stock- 
holders who  paid  it.  In  these  circumstances,  it  is  plain 
that  the  assessments  can  be  used  for  the  purposes  of 
contribution  against  other  stockholders  only  to  the  ex- 
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tent  to  which  they  were  employed  to  extinguish  the  lia- 
bility to  the  Mosler  Safe  Company.  We  think  there  is 
nothing  in  the  judgment  which  limits  this  right  to  con- 
tribution, or  which  need  necessarily  be  so  construed  as 
to  extend  it  beyond  the  56  per  cent  paid  upon  the  call 
of  the  superintendent  of  banks.  The  language  of  sub- 
division XI  of  the  judgment  provides  that  ''any  defend- 
ant named  in  subdivision  VIII  of  this  decree,  who  shall 
pay  more  than  his  legal  or  proportionate  share  of  plain- 
tiflf's  claim,  or  who  for  any  reason,  by  reason  of  any 
payment  made  pursuant  to  this  decree,  or  by  reason  of 
other  equities,  shall  be  or  become  entitled  to  contribu- 
tion from  any  other  of  said  defendants,  shaU  have  the 
right  to  compel  the  payment  by  the  other  defendants 
named  in  subdivision  VIII  of  this  decree,  of  their  pro- 
portionate shares  of  the  amount  of  such  excess,  and  to 
enforce  contribution  against  them,  and  for  that  purpose 
shall  be  entitled,  in  the  event  of  such  other  payment  or 
of  the  existence  of  such  right  of  contribution,  to  apply 
to  the  court  for  further  directions  to  be  entered  at  the 
foot  of  this  decree."  This  subdivision  of  the  judgment 
was  evidently  drawn  to  provide  for  unforeseen  contin- 
gencies, and  when  stripped  of  its  verbiage,  it  seems  to 
mean  that  any  defendant  stockholder,  who  shall  pay 
more  than  his  share  of  the  plaintiff's  claim,  or  who  for 
any  other  reason  shall  become  entitled  to  contribution, 
may  apply  to  the  court  for  proper  directions  at  the  foot 
of  the  decree. 

5.  We  think  the  Appellate  Division  correctly  modified 
the  judgment  of  the  Special  Term  by  denying  to  the 
stockholders  of  the  Safe  Deposit  Company,  who  had 
loaned  money  to  it,  the  right  to  offset  their  loans  against 
their  liability  as  stockholders.  The  liability  created  by 
§  303  of  the  Banking  Law  is  not  for  the  benefit  of  all  the 
creditors,  but  only  for  the  benefit  of  that  class  of  cred- 
itors who  have  fulfilled  the  prescribed  conditions.  Fams- 
worth  V.  Wood,  91  N.  Y.  308.    The  plaintiff,  the  Mosler 
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Safe  Company,  is  the  only  creditor  in  that  class.  Obvi- 
ously a  stockholder,  who  is  also  a  creditor  in  a  class  which 
would  entitle  him  to  enforce  the  personal  liability  of 
other  stockholders,  may  properly  offset  this  right  against 
his  UabiUty.  Such  a  creditor  should  not  be  required  to 
contribute  to  a  fund  in  which  he  is  entitled  to  share  ex- 
cept to  the  extent  of  the  difference  between  what  is  owing 
to  him  and  what  he  owes.  Wheeler  v.  Miliar ^  90  N.  Y.  353. 
But  it  is  quite  a  different  thing  where  the  stockholder 
making  the  claim  is  not  in  the  class  who  are  entitled  to 
share  in  the  fimd. 

6.  It  was  not  error  for  the  Appellate  Division  to  allow 
the  claims  of  those  stockholders  of  the  Safe  Deposit 
Company  who  had  paid  the  assessment  upon  the  call 
of  the  superintendent  of  banks,  to  be  deducted  from 
their  stockholders'  liability  to  the  plaintiff,  the  Hosier 
Safe  Company.  On  the  6th  day  of  August,  1909,  the 
Superintendent  of  Banks  ''took  possession  of  the  prop- 
erty and  business  of  the  said  Safe  Deposit  Company  as  a 
delinquent  corporation,  and  has  ever  since  continued  in, 
and  still  is  in  such  possession  for  the  pmpose  of  liquidat- 
ing and  distributing  its  property  under  the  provisions 
of  said  act."  That  is  one  of  the  provisions  of  the  inter- 
locutory judgment.  This  suit  was  brought  in  October, 
1909,  and  among  other  relief  the  plaintiff  prays  that  the 
assets  be  distributed  through  the  medium  of  the  super- 
intendent of  banks  as  liquidating  agent.  On  the  3d  of 
December,  1909,  the  superintendent  made  a  direction 
requiring  the  corporation  to  make  good  an  impairment 
of  its  capital  stock  to  the  extent  of  $56,000.  A  notice 
of  assessment  of  56  per  cent  was  given  to  all  of  the  stock- 
holders, but  only  a  part  of  them  paid  the  assessment  and 
the  fund  thus  created  amounted  to  only  $23,000.  This 
sima,  together  with  the  further  smn  of  $20,100  realized 
on  the  sale  of  the  company's  assets,  constitutes  the  fund 
in  the  hands  of  the  superintendent  of  banks  which,  by 
the  Special  Tenn  jud^nent  herein,  is  directed  t<;  h^ 
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distributed  among  the  creditors  of  the  corporation,  in- 
cluding the  stockholders  who  had  made  loans  to  the 
corporation  for  current  expenses.  If  the  assessment  of 
56  per  cent  had  actually  been  used  for  the  purpose  for 
which  it  was  levied,  we  would  have  an  entirely  different 
situation.  The  only  power  which  the  superintendent 
of  banks  has  under  §  17  of  the  Banking  Law  to  levy  such 
an  assessment,  is  for  the  purpose  of  enabling  the  corpor- 
ation to  resume  business.  But  that  never  happened. 
Clearly  the  superintendent  had  no  authority  to  make 
such  an  assessment  for  the  purpose  of  swelling  the  assets 
to  be  distributed  in  liquidation.  This  money  instead 
of  being  used  to  restore  the  impaired  capital  stock  for 
the  purpose  of  enabling  the  corporation  to  resume  busi- 
ness, has  been  placed  in  a  fund  which  the  superintendent 
of  banks  as  liquidator  is  directed  by  the  judgment  to 
distribute  among  the  creditors  of  the  corporation.  The 
mere  statement  of  the  fact  is  enough  to  indicate  that 
the  Appellate  Division  was  clearly  right  in  holding  that 
the  stockholders  who  paid  this  assessment  are  entitled 
to  offset  the  same  against  their  stockholders'  liability. 

7.  The  judgment  herein  must  be  further  modified  by 
providing  that  where  the  vendor  and  the  vendee  of  shares 
of  stock  in  the  Safe  Deposit  Company  have  both  been 
made  defendants,  they  are  both  liable  under  the  statute, 
but  there  can  be  only  one  recovery.  The  language  of  the 
statute  is  that  a  creditor  of  the  corporation  who  is  en- 
titled to  enforce  the  stockholders'  liability  may  recover 
"of  the  stockholders  who  were  such  when  the  debt  was 
contracted  or  the  loss  or  damage  sustained,  or  of  any 
subsequent  stockholder."  This  is  plainly  the  equivalent 
of  saying  that  in  respect  of  every  share  of  stock  issued 
by  the  corporation  there  shall  be  a  stockholders'  liability 
to  an  amount  equal  to  the  par  value  thereof,  against 
either  the  stockholder  who  was  such  when  the  debt  was 
contracted  or  the  loss  or  damage  sustained,  or  by  any 
subsequent   stockholder.     Under   the   language   of  the 


MosLER  Safe  Co.  v.  Guardian  Trust  Co.,  etc.     541 

Opinion  of  the  Court 

statute  the  plaintiff  was  entitled  to  make  them  both 
defendants.  They  were  both  liable  for  the  debt,  but 
payment  by  either  would  satisfy  it.  This  construction 
gives  the  statute  a  fair  and  reasonable  meaning  in  exact 
accord  with  its  language  and  purpose. 

8.  We  think  that  this  was  a  proper  case  for  the  granting 
of  an  extra  allowance,  but  we  are  also  of  opinion  that  the 
award  was  in  excess  of  the  statutory  limit.  The  amoimt 
of  the  plaintiff's  claim,  which  remained  unpaid  after  the 
appUcation  thereto  of  the  assets  of  the  corporation,  was 
$25,395.42.  That  is  the  amount  which,  under  the  judg- 
ment, the  plaintiff  was  entitled  to  recover  from  the  stock- 
holders, and  that  is,  therefore,  the  amount  upon  which 
the  allowance  of  5  per  cent  should  be  computed.  The 
judgment  should  be  modified  to  conform  to  this  su^es- 
tion. 

9.  The  judgment  should  be  further  modified  by  strik- 
ing out  the  provision  xmder  which  each  defendant  is 
liable  for  the  whole  of  the  costs  and  allowances,  and 
inserting  in  Ueu  thereof  a  direction  that  each  defendant 
pay  his  proportionate  part  of  such  costs  and  allowances. 

As  thus  modified  the  judgment  of  the  Appellate  Divi- 
sion should  be  affirmed,  without  costs  of  this  appeal  to 
any  of  the  parties. 

CuLLEN,  Ch.  J.,  Werner,  Hiscock  and  Colun,  JJ., 
concur;  Cuddeback,  J.,  concurs  in  result;  Gray  and 
Miller,  JJ.,  not  sitting. 

Judgment  accordingly. 
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Complaint;  Corporations;  Banks;  Safe  Deposit  Companies;  Per- 
sonal Liability  of  Stockholders;  Banking  Law,  §  803;  Stock  Cor- 
poration Law,  §  69  ^ 

Supreme  Court  of  the  State  of  New 
York :  County  of  New  York. 


The  Mosler  Safe  Company,  suing  on 
its  own  behalf  and  on  behalf  of  all 
other  creditors  of  the  Maiden  Lane 
Safe  Deposit  Company,  similarly 
situated,  who  may  come  in  and 
share  in  the  expenses  of  this  action, 

Plamtiflf, 
against 

Guardian  Trust  Company,  William 
F.  Carlton,  George  W.  Fairchild, 
Maurice  Maas,  Alvin  L.  Strasbur- 
ger,  Peter  Reid,  Nathan  Bijur, 
William  M.  K.  Olcott,  Abraham 
Gruber,  Mervyn  S.  Mack  and  H. 
Arthur  Mack,  copartners,  etc., 
composing  the  firm  of  Mack  Broth- 
ers, William  H.  Bonynge,  Joseph 
H.  Ward,  John  S.  Tilney,  Carrie 
Levis,  Andrew  Patterson,  Ernest- 
ine Hahn,  Alfred  Hooper  Seeley, 
Robert  H.  Klitz,  Joel  Francis  Free- 
man, Charles  M.  Post,  Joseph 
Cole,  Richard  Siegman,  Edna  R. 
Macaulay,  George  E.  Fahjrs, 
David  C.  Townsend,  Ferdinand 


1  From  Mosler  Safe  Co.  v.  Guardian  Trust  Co.,  208  N.  Y.  524;  modify- 
ing 153  App.  Div.  117;  138  Supp.  298.    See  ante,  page  528. 
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S.  M.  Blun,  Emily  Gertrude  Bel- 
cher, Milton  Hirschfeld,  Leo  M. 
Klein  sjxd  Samuel  Jackson,  co- 
partners, etc.,  comprising  the 
firm  of  Klein  &  Jackson;  Vincent 
S.  Mulford,  Charles  R.  Yung,  Al- 
bert  Wiggers,  Louis  WindmuUer, 
August  Oppenheimer,  Leopold 
Stem,  Bird  S.  Coler,  Augustus  K. 
Sloan,  Milton  P.  Bagg,  Louis 
Kahn,  Leo  Wormser,  Gustav  Kush, 
William  B.  Putney,  Edmonds 
Putney,  Otis  H.  Cutler,  Edward  H. 
Fallows,  William  D.  Sargent, 
Joseph  B,  Terbell,  Frank  F. 
Brady,  Hiram  A.  Bliss,  William 
T.  Gough,  W.  Irving  Scott,  Frank 
S.  Black,  Louis  Donniez,  Jr.,  Ju- 
lius Heynen,  Edward  J.  Hogan, 
Joseph  Delmont,  Drury  W.  Coo- 
per, Gertrude  B.  Kittredge, 
Maiden  Lane  Safe  Deposit  Com- 
pany, and  Clark  Williams,  as  Su- 
perintendent of  the  Banking  De- 
partment of  the  State  of  New  York, 

Defendants. 


The  plaintiff  herein,  suing  on  its  own  behalf  and  on 
behalf  of  all  other  creditors  of  the  Maiden  Lane  Safe 
Deposit  Company,  similarly  situated,  who  may  come  in 
and  share  in  the  expenses  of  this  action,  by  Malcolm 
Sundheimer,  its  attorney,  complains  of  the  defendants, 
and  for  its  complaint,  alleges : 

First:  That  at  all  the  times  hereinafter  mentioned 
the  plaintiff  was  and  now  is  a  domestic  corporation. 

Second  :  That  the  Maiden  Lane  Safe  Deposit  Company 
(hereinafter  referred  to  as  the  Safe  Deposit  Company) ,  was 
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duly  organized  on  or  about  the  third  day  of  June,  1902, 
pursuant  to  the  provisions  of  an  Act  of  the  Legislature 
of  the  State  of  New  York,  entitled,  "An  Act  in  relation 
to  Banking  Corporations,"  approved  May  18th,  1892, 
being  Chapter  689  of  the  Laws  of  1892,  and  known  as 
"The  Banldng  Law,''  and  acts  amendatory  thereof  and 
supplementary  thereto,  and  especially  pursuant  to  Arti- 
cle VIII  of  said  Banking  Law  relating  to  Safe  Deposit 
Companies. 

Third:  That  at  the  time  said  Safe  Deposit  Company 
was  organized  and  at  all  times  thereafter  and  until 
February  17th,  1909,  it  was  provided  by  §  213  of  Article 
yill  of  the  Banking  Law  aforesaid,  and  commencing  and 
subsequent  to  February  17,  1909,  by  §  303  of  Article  IX 
of  the  Banking  Law,  being  chap.  10  of  the  Laws  of  1909, 
entitled  ^' An  Act  in  relation  to  banks,  individual  bankers 
and  corporations  under  the  supervision  of  the  banking 
department,  constituting  Chapter  Two  of  the  Consol- 
idated Laws,"  that  "the  stockholders  of  every  such  cor- 
poration shall  be  jointly  and  severally  liable  for  all  debts 
that  may  be  due  and  owing  by  it  to  an  amount  equal  to 
the  par  value  of  their  stock  in  such  corporation  over  and 
above  such  stock,  to  be  recovered  of  the  stockholders 
who  were  such  when  the  debt  was  contracted  or  the  loss 
or  damage  sustained,  or  of  any  subsequent  stockholder." 
That  such  provisions  of  the  said  statutes  were  and  are  apn 
plicable  to  the  stockholders  of  said  Safe  Deposit  Company. 

Fourth:  That  at  the  time  said  Safe  Deposit  Com- 
pany was  organized  and  at  all  times  thereafter  and  until 
February  17,  1909,  it  was  provided  by  Article  III,  §  55, 
of"  The  Stock  Corporation  Law  "  of  the  Stateof  New  York, 
being  chap.  688  of  the  Laws  of  1892  in  effect  May  18, 1892, 
entitled  "An  Act  to  amend  the  Stock  Corporation  Law," 
and  commencing  and  subsequent  to  February  17,  1909, 
by  Article  IV,  §  59,  of  the  Stock  Corporation  Law,  being 
chap.  61  of  the  Laws  of  1909,  entitled  "An  Act  relating 
to  Stock  Corporations,  constituting  chap.  59  of  the  Con- 
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solidated  Laws"  that  ''No  action  shall  be  brought  agamst 
a  stockholder  for  any  debt  of  the  corporation  until  judg- 
ment therefor  has  been  recovered  against  the  corporation, 
and  an  execution  thereon  has  been  retmned  imsatisfied  in 
whole  or  in  part,  and  the  amount  due  on  such  execution 
shall  be  the  amount  recoverable,  with  costs  against  the 
stockholder.  No  stockholder  shall  be  personally  liable 
for  any  debt  of  the  corporation  not  payable  within  two 
years  from  the  time  it  is  contracted,  nor  imless  an  action 
for  its  collection  shall  be  brought  against  the  corpora- 
tion within  two  years  after  the  date  it  becomes  due;  and 
no  action  shall  be  brought  against  the  stockholder  after  he 
shall  have  ceased  to  be  a  stockholder,  for  any  debt  of  the 
corporation,  unless  brought  within  two  years  from  the 
time  he  shall  have  ceased  to  be  a  stockholder."  That 
such  provisions  of  the  said  statutes  were  and  are  appli- 
cable to  the  stockholders  of  the  said  Safe  Deposit  Com- 
pany. 

Fifth:  That  heretofore,  and  on  or  about  the  20th 
day  of  September,  1902,  the  plaintiff  and  said  Safe  De- 
posit Company  entered  into  a  contract,  in  and  by  which 
the  plaintiff  agreed  to  construct  and  install  in  a  good, 
workmanlike  maimer,  and  according  to  certain  plans 
and  specifications,  on  the  premises  No.  170  Broadway, 
in  the  Borough  of  Manhattan,  City  of  New  York,  one 
concrete  filled  fireproof  vault  with  two  filled  fireproof 
vault  doors  and  frames,  two  day  gates,  one  interior  grille 
with  sliding  gate,  floor  tiling,  electric  wiring  and  locks 
complete,  all  upon  appropriate  foundation,  to  be  provided 
by  the  said  Safe  Deposit  Company,  all  to  be  constructed 
and  erected  to  the  satisfaction  of  John  M.  Mossman, 
architect  of  the  said  Safe  Deposit  Company,  the  same 
to  be  completed  and  ready  for  use,  free  from  all  hens  and 
charges  thereon,  on  the  9th  day  of  January,  1903,  and 
the  said  Safe  Deposit  Company  agreed  to  pay  therefor 
the  sum  of  five  thousand  five  hundred  and  fifty-five  dollars 
($5,555),  in  divers  instalments,  the  final  instalment  to  be 
35 


646     MosLER  Safe  C!o.  v.  Guardian  Trust  Co.,  etc. 

Complaint 


on  completion  of  said  work  and  the  issuing  of  a  cer- 
tificate therefor  by  the  said  John  M.  Mossman. 

Sixth:  That  the  plaintiff  thereafter  duly  performed 
each  and  every  provision  and  condition  of  said  contract 
mentioned  in  the  fifth  paragraph  hereof  on  its  part  to  be 
p^ormed,  except  that  it  failed  to  complete  said  con- 
tract on  the  9th  day  of  January,  1903;  that  said  Safe 
Deposit  Company  thereafter  waived  compliance  by  the 
plaintiff  with  the  requirement  that  the  plaintiff  complete 
said  contract  by  January  9th,  1903,  in  that  after  said 
date  it  requested  the  plaintiff  to  complete  the  performance 
of  said  contract  and  thereafter  and  on  or  about  the  7th 
day  of  May,  1903,  accepted  and  retained  the  fireproof 
vault  and  other  articles  constructed  and  installed  by  the 
plaintiff  thereunder. 

Seventh:  That  although  the  plaintiff  duly  complied 
as  aforesaid  with  the  said  contract  mentioned  in  the 
fifth  paragraph  hereof,  and  duly  performed  the  said 
work,  the  said  John  M.  Mossman  after  the  said  Safe 
Deposit  Company  had  waived  the  performance  of  said 
contract  with  reference  to  the  time  of  completion  refused 
to  give  to  the  plaintiff  although  duly  demanded,  the  cer- 
tificate to  which  it  was  then  entitled  for  the  payment 
of  amount  due  to  it  imder  said  contract,  and  that  such 
refusal  on  the  part  of  said  John  M.  Mossman  was  arbi- 
trary, imjust  and  capricious. 

Eighth:  That  the  said  Safe  Deposit  Company  paid 
on  accoimt  of  the  work,  labor  and  materials  so  fiunished 
by  the  plaintiff,  the  sum  of  two  thousand  five  hundred 
dollars  ($2,500)  and  became  and  was  entitled  to  a  further 
credit  of  two  thousand  nine  hundred  and  twenty-five 
dollars  ($2,925),  but  failed  and  neglscted  to  pay  the 
balance  of  said  contract  price  amoimting  to  the  sum  of 
one  hundred  and  thirty  dollars  ($130),  although  payment 
thereof  was  duly  requested  and  that  there  is  still  due  and 
owing  to  the  plaintiff  by  reason  thereof  the  sum  of  one 
hundred  and  thirty  dollars  ($130). 
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Ninth:  That  heretofore  and  on  or  about  the  2d  day 
of  January^  1903,  the  plaintiff  and  said  Safe  Deposit 
Company  entered  into  a  contract,  in  and  by  which  said 
plaintiff  agreed  to  construct  and  install  in  a  good  and 
workmanlike  manner  and  according  to  plans  and  specifi- 
cations to  be  prepared  by  John  M.  Mossman,  in  the 
premises  No.  170  Broadway,  Borough  of  Manhattan, 
City  of  New  York,  one  fireproof  and  burglar  proof  safe 
with  fourteen  inter  or  burglar  proof  compartments,  with 
bolt  works,  locks,  etc.,  complete,  all  to  be  constructed 
and  erected  to  the  satisfaction  and  under  the  direction 
of  John  M.  Mossman,  architect  of  the  said  Safe  Deposit 
Company,  the  same  to  be  completed  for  use,  free  from  all 
hens  and  charges  whatsoever,  on  the  2d  day  of  July, 
1903,  and  that  said  Safe  Deposit  Company  agreed  to 
pay  therefor  the  sum  of  five  thousand  three  himdred  and 
sixty-two  dollars  ($5,362),  on  the  certificate  of  the  said 
John  M.  Mossman,  that  the  work  had  been  completed 
to  his  satisfaction. 

Tenth:  That  the  plaintiff  duly  performed  each  and 
every  provision  and  condition  m  said  contract  mentioned 
in  the  ninth  paragraph  hereof  on  its  part  to  be  performed, 
except  that  it  failed  to  complete  the  said  contract  on 
the  2d  day  of  July,  1903,  which  failure  was  due  to  the 
fact  that  it  was  prevented  from  completing  the  same  by 
the  acts  of  the  said  Safe  Deposit  Company;  that  the  said 
Safe  Deposit  Company  thereafter  waived  compliance 
by  the  plaintiff  with  the  requirement  that  the  plaintiff 
complete  the  said  contract  by  July  2d,  1903,  in  that 
after  said  date  it  requested  the  plaintiff  to  perform  the 
said  contract,  and  thereafter  and  on  or  about  the  29th 
day  of  January,  1904,  accepted  and  retained  the  said 
safe  and  other  articles  constructed  and  erected  by  the 
plaintiff  thereunder. 

Eleventh:  That  although  the  plaintiff  duly  compUed 
as  aforesaid  with  the  said  contract  mentioned  in  the  ninth 
paragraph  hereof,  and  duly  performed  the  said  work, 
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the  said  John  M.  Moesman,  after  the  said  Safe  Deposit 
Company  had  waived  the  performance  of  said  contract 
with  reference  to  the  time  of  completion,  refused  to  give 
the  plaintiff,  although  duly  demanded,  the  certificate 
to  which  it  was  then  entitled,  for  the  payment  of  the 
amoimt  due  to  it  under  said  contract,  and  that  such  re- 
fusal on  the  part  of  the  said  John  M.  Mossman  was 
arbitrary,  unjust  and  capricious. 

Twelfth:  That  by  reason  of  the  forgoing  there  be- 
came due  and  owing  to  the  plaintiff  from  the  said  Safe 
Deposit  Company  on  the  29th  day  of  January,  1904, 
the  full  sum  of  five  thousand  three  hundred  and  sixty- 
two  dollars  ($5,362),  no  part  of  which  smn  has  been  paid, 
although  payment  thereof  was  duly  requested  and  that 
there  is  still  due  and  owing  to  the  plaintiff  by  reason 
thereof  the  sum  of  five  thousand  three  himdred  and  sixty- 
two  dollars  ($5,362). 

Thirteenth:  That  heretofore  and  on  or  about  the' 
2d  day  of  January,  1903,  the  plaintiff  and  said  Safe 
Deposit  Company  entered  into  a  contract  whereby  the 
plaintiff  agreed  to  construct  and  install  in  a  good  and 
workmanlike  manner,  according  to  certain  plans  and 
specifications,  in  the  premises  No.  170  Broadway,  New 
York  City,  Borough  of  Manhattan,  one  fire  and  burglar 
proof  vault,  consisting  of  one  fire  proof  vault  cladding, 
one  set  of  burglar  proof  vault  doors  with  vestibule,  one 
set  of  emergency  entrance  doors  with  vestibule,  two 
vault  ceiling  supporting  columns,  one  panel  false  door, 
floor  tiling,  two  day  gates,  one  foot  plate,  one  vestibule 
foundation  plate,  electric  wiring,  false  door  and  facia 
for  pit,  all  to  be  constructed  and  erected  to  the  satisfaction 
and  imder  the  direction  of  John  M.  Mossman,  the  archi- 
tect of  said  Safe  Deposit  Co.,  and  to  be  completed  and 
installed  ready  for  use,  free  from  all  liens,  on  the  1st  day 
of  December,  1903. 

Fourteenth:  That  the  said  Safe  Deposit  Company 
agreed  to  pay  to  the  plaintiff  for  the  construction  and 
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installation  mentioned  in  the  thirteenth  paragraph  hereof 
the  sum  of  forty-seven  thousand  seven  hundred  and 
ninety-six  and  87/100  dollars  ($47  796.87)  in  the  follow- 
ing manner  on  each  of  the  following  days:  April  1st, 
July  1st,  and  October  1st,  1903,  a  sum  equal  to  eighty- 
five  per  cent  of  the  amount  which  John  M.  Mossman,  the 
architect  of  said  Safe  Deposit  Company,  should  certify 
to  be  the  actual  cost  of  materials  used  and  labor  per- 
fonned  on  said  work  during  the  three  months  last  pre- 
ceding, on  each  of  said  days  respectively,  provided  that 
any  such  payment  should  not  exceed  one-fourth  of  the 
entire  contract  price,  and  provided  further  that  no  pay- 
ments should  be  made  imless  said  Mossman  should 
certify  that  the  materials  used  and  labor  performed  on 
said  work  were  satisfactory  to  him;  and  the  said  Safe 
Deposit  Company  agreed  to  pay  the  balance  of  the  con- 
tract price  upon  receiving  the  certificate  of  John  M. 
Mossman  that  the  entire  work  was  completed  according 
to  the  terms  of  said  contract. 

Fifteenth:  That  the  plaintiff  duly  performed  each 
and  every  provision  and  condition  of  said  contract  men- 
tioned in  the  fourteenth  paragraph  hereof  on  its  part 
to  be  performed,  except  that  it  failed  to  complete  the 
said  contract  on  the  1st  day  of  December,  1903,  which 
failure  was  due  to  the  fact  that  it  was  prevented  from 
completing  the  same  by  the  acts  of  the  said  Safe  Deposit 
Company;  that  the  said  Safe  Deposit  Company  there- 
after waived  compliance  by  the  plaintiff  with  the  require- 
ment that  the  plaintiff  complete  the  said  contract  by 
December  1st,  1903,  in  that  after  said  date,  it  requested 
the  plaintiff  to  perform  the  said  contract,  and  thereafter 
and  on  or  about  the  11th  day  of  June,  1904,  accepted  and 
retained  the  safe  and  other  articles  constructed  and 
erected  by  the  plaintiff  thereunder. 

Sixteenth:  That  although  the  plaintiff  duly  com- 
plied as  aforesaid  with  the  said  contract  mentioned  in 
the  thirteen  paragraph  hereof,  and  duly  performed  the 
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said  work,  the  said  John  M.  Mossman  after  the  said 
Safe  Deposit  Company  had  waived  the  performance  of 
said  contract  with  reference  to  the  time  of  completion, 
refused  to  give  the  plaintiff,  although  duly  demanded,  the 
certificate  to  which  it  was  then  entitled,  for  the  payment 
of  the  amount  due  to  it  imder  said  contract,  and  that 
such  refusal  on  the  part  of  the  said  John  M.  Mossman 
was  arbitrary,  imjust  and  capricious. 

Seventeenth:  That  the  said  Safe  Deposit  Company 
paid  to  the  plaintiff  on  accoimt  of  the  said  contract  the 
sum  of  twenty-two  thousand  nine  hundred  and  fifty 
dollars  ($22,950),  and  that  by  reason  of  the  premises, 
there  became  due  to  the  plaintiff  from  said  Safe  Deposit 
Company  on  the  11th  day  of  June,  1904,  the  balance  of 
twenty-four  thousand  eight  hundred  and  forty-six  and 
87/100  dollars  ($24,846.87),  no  part  of  which  has  been 
paid  although  payment  thereof  was  duly  requested  and 
that  there  is  still  due  and  owing  to  the  plaintiff  by  reason 
thereof,  the  sum  of  twenty-foiu*  thousand  eight  hundred 
and  fortynsix  and  87/100  dollars  ($24,846.87). 

Eighteenth:  That  by  the  terms  of  the  aforesaid  several 
contracts  mentioned  in  paragraphs  Fifth,  Ninth,  Thir- 
teenth and  Fourteenth  hereof,  for  the  construction  and 
installation  of  the  articles  and  materials  therein  set  forth, 
it  was  provided  that  the  several  indebtednesses  therefor 
of  said  Safe  Deposit  Company  to  the  plaintiff  were  re- 
spectively due  and  payable  within  two  years  from  the 
time  that  the  said  several  indebtednesses  were  respectively 
contracted. 

Nineteenth:  That  thereafter  and  on  or  about  No- 
vember 29th,  1904,  and  within  two  years  after  the  afore- 
said several  indebtednesses  of  said  Safe  Deposit  Com- 
pany to  the  plaintiff  respectively  became  due  and  payable, 
an  action  was  duly  commenced  in  the  Supreme  Court 
of  the  State  of  New  York,  by  the  plaintiff  herein  against 
the  said  Safe  Deposit  Company  to  recover  judgment 
by  reason  of  the  aforesaid  debts  and  liabilities,  that  is 
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to  say,  to  recover  the  balance  due  to  the  plaintiff  und^ 
the  aforesaid  several  contracts  between  plaintiff  and  the 
said  Safe  Deposit  Company;  that  the  summons  and  com- 
plaint in  said  action  were  duly  and  personally  served  on 
said  defendant,  which  duly  appeared  therein,  and  there- 
after and  on  or  about  the  9th  day  of  July,  1909,  a  judg- 
ment was  duly  rendered  in  said  action  in  favor  of  this 
plaintiff  and  against  the  said  Safe  Deposit  Company, 
the  defendant  therein,  for  the  sum  of  thirty-nine  thou- 
sand nine  himdred  and  seventy-five  and  38/100  dollars 
($39,975.38),  as  more  fully  appears  by  the  judgment  roll  in 
said  action  duly  filed  in  the  office  of  the  Clerk  of  the  County 
of  New  York  on  the  9th  day  of  July,  1909. 

Twentieth:  That  the  said  Safe  Deposit  Company  by 
its  answer  in  the  said  action,  pleaded  three  counter- 
claims to  the  plaintiff's  complaint  therein;  that  the  first 
of  said  coimterclaims  was  for  the  damages  alleged  to  have 
been  suffered  by  the  said  Safe  Deposit  Company  by  reason 
of  the  delay  in  the  completion  of  the  first  of  the  said  three 
contracts;  that  the  second  of  the  said  counterclaims  was 
for  the  damages  alleged  to  have  been  suffered  by  the  said 
Safe  Deposit  Company  by  reason  of  the  plaintiff's  delay 
in  the  completion  of  the  second  of  the  said  three  contracts ; 
that  the  third  of  the  said  coimterclaims  was  for  the  dam- 
ages alleged  to  have  been  siiffered  by  the  said  Safe  Deposit 
Company  by  reason  of  the  plaintiff's  delay  in  the  com- 
pletion of  the  third  of  the  said  contracts,  that  the  plaintiff 
duly  replied  to  the  said  counterclaims,  and  that  the  issues 
arising  thereon  were  duly  tried  by  jury  and  determined 
on  the  merits  against  the  said  Safe  Deposit  Company, 
except  that  the  said  Safe  Deposit  Company  was  allowed 
the  aforesaid  credit  of  twenty-nine  hundred  and  twenty- 
five  dollars  ($2,925)  upon  accoimt  of  its  first  counter- 
claim; that  after  deducting  said  credit  there  was  found 
due  from  the  said  Safe  Deposit  Company  to  the  plaintiff 
the  sum  of  Thirty-nine  thousand  five  hundred  and  ninety 
and  37/100  dollars  ($39,590.37) ;  and  that  said  judgment 
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was  thereupon  duly  rendered  in  favor  of  the  plaintiff  and 
against  the  said  Safe  Deposit  Company,  the  defendant 
therein,  for  the  said  last  mentioned  simi  together  with  the 
costs  of  the  action,  amounting  in  all  to  thirty-nine 
thousand  nine  hundred  and  seventy-five  and  38/100 
dollars  ($39,975.38). 

Twenty-First:  That  said  judgment  was  duly  docketed 
in  the  oflBce  of  the  Clerk  of  the  County  of  New  York  on 
the  9th  day  of  July,  1909,  and  on  or  about  the  13th  day  of 
September,  1909,  an  execution  upon  said  judgment  was, 
for  the  full  amount  thereof,  duly  issued  out  of  the  Supreme 
Coiu't  of  the  State  of  New  York,  to  the  sheriff  of  the 
County  of  New  York,  where  the  said  Safe  Deposit  Com- 
pany then  had  and  at  all  other  times  had  its  principal 
place  for  the  transaction  of  business,  and  that  thereafter 
and  on  or  about  the  24th  day  of  September,  1909,  said 
execution  was  duly  returned  wholly  unsatisfied  and  un- 
paid and  the  same  is  now  wholly  unpaid,  and  that  there 
is  now  due  and  payable  to  the  plaintiff  by  reason  of  said 
judgment,  the  sum  of  thirty-nine  thousand,  nine  hundred 
and  seventy-five  and  38/100  dollars  ($39,975.38)  with 
interest  thereon  from  the  9th  day  of  July,  1909. 

Twenty-Second:  That  on  or  about  the  6th  day  of 
August,  1909,  the  defendant  Clark  Williams,  as  Superin- 
tendent of  the  Banking  Department  of  the  State  of  New 
York,  under  and  pursuant  to  the  provisions  of  Chapter 
Two,  §  19  of  the  Consolidated  Laws  of  1909,  of  the  State 
of  New  York,  known  as  ''The  Banking  Law,"  took  pos- 
session of  the  property  and  business  of  the  said  Safe  De- 
posit Company  as  a  delinquent  corporation  and  has  ever 
since  continued  in  and  still  is  in  such  possession  for  the 
purpose  of  liquidating  and  distributing  its  property  under 
the  provisions  of  said  act. 

Twenty-Third:  That  thereafter  and  on  or  about  the 
7th  day  of  October,  1909,  the  plaintiff  duly  presented  to 
and  filed  with  said  Superintendent  of  the  Banking  De- 
partment of  the  State  of  New  York,  due  proof  of  its 
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aforesaid  claim  against  said  Safe  Deposit  Company  for 
the  smn  of  thirty-nine  thousand  nine  hmidred  and  seventy- 
five  and  38/100  dollars  ($39,975.38),  with  interest  thereon 
from  the  9th  day  of  July,  1909,  and  that  said  claim  re- 
mains wholly  unpaid. 

Twenty-Fourth:  That  thereafter,  and  on  or  about 
the  11th  day  of  October,  1909,  plaintiff  duly  requested 
the  said  Superintendent  of  the  Banking  Department  of 
the  State  of  New  York,  to  enforce  the  aforesaid  joint  and 
several  individual  liability  of  the  stockholders  of  said  Safe 
Deposit  Company  in  order  to  pay  in  full  the  debts  of  said 
corporation,  pursuant  to  the  statutes  in  such  case  made  and 
provided,  and  that  said  Superintendent  of  the  Banking 
Department  of  the  State  of  New  York  has  refused  and  still 
refuses  to  do  so. 

Twenty-Fifth;  Upon  information  and  belief  that  the 
aggregate  of  the  liabilities  of  said  Safe  Deposit  Company, 
including  that  due  this  plaintiff,  at  all  times  since  the 
entry  of  the  aforesaid  judgment  in  favor  of  this  plamtiff 
and  against  said  Safe  Deposit  Company  has  exceeded 
and  now  exceeds  the  assets  of  the  said  Safe  Deposit  Com- 
pany; that  the  said  assets  are  wholly  inadequate  for  the 
payment  in  full  of  the  liabiUties  of  the  said  corporation, 
and  that  said  Safe  Deposit  Company  at  all  the  foregoing 
times  was  and  now  is  insolvent.  That  by  assets  the  plain- 
tiff intends  to  include  the  capital  and  surplus,  if  any,  of 
the  said  Safe  Deposit  Company,  and  by  liabilities  the 
plaintiff  intends  to  exclude  liabilities  for  capital  of  the 
said  corporation. 

Twenty-Sixth  :  Upon  information  and  belief  that  after 
application  of  all  of  the  assets  of  the  said  Safe  Deposit 
Company  toward  the  pajmaent  of  the  costs  and  expenses 
of  its  administration  and  its  liquidation  as  a  delinquent 
corporation  by  said  Superintendent  of  the  Banking  De- 
partment of  the  State  of  New  York,  under  the  pro- 
visions of  §  19  of  Chapter  2  of  the  Consolidated  Laws  of 
1909  of  the  State  of  New  York,  and  the  payment  of  its 
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liabilities  there  will  remain  an  unpaid  deficiency  upon  the 
aggregate  valid  claims  of  its  creditors  amounting  to  a 
large  simi  of  money. 

Twenty-Seventh:  That  by  reason  of  the  foregoing 
the  plaintiff  has  no  adequate  and  complete  remedy  at 
law  for  the  payment  and  satisfaction  of  its  aforesaid  claim 
against  the  said  Safe  Deposit  Company^  and  can  in  no 
manner  other  than  by  enforcing  t^ie  joint  and  several 
liability  of  the  stockholders  of  said  Safe  Deposit  Com- 
pany as  provided  by  the  aforesaid  statutes,  recover  the 
full  amount  of  its  said  claim. 

Twenty-Eighth:  That  at  all  the  times  hereinafter 
mentioned  the  capital  stock  of  the  said  Safe  Deposit 
Company  consisted  of  ten  thousand  (10,000)  shares  of 
the  par  value  of  one  hundred  dollars  ($100)  each,  and 
all  of  the  same  was  and  is  duly  issued  and  is  now  out- 
standing. 

Twenty-Ninth:  Upon  information  and  belief  that 
the  stockholders  of  said  Safe  Deposit  Company  who  were 
such  when  the  debt  upon  which  said  judgment  is  founded, 
was  contracted  or  who  subsequently  became  stock- 
holders and  who  now  are  or  were  such  stockholders  within 
two  years  next  preceding  the  date  of  the  commencement 
of  this  action,  consist  of  the  defendants  named  in  the 
following  schedule,  each  of  said  defendants  having  be- 
come the  owner  of  such  shares  since  or  on  about  the  1st 
day  of  September,  1902,  and  now  being  or  having  been 
within  two  years  of  the  date  of  the  commencement  of  this 
suit  the  owner  of  the  niunber  of  shares  respectively  set 
opposite  his,  its  or  their  respective  name,  all  such  shares 
being  of  the  par  value  of  one  hundred  dollars  ($100)  each. 
That  the  following  schedule  shows  the  date  or  dates  when 
each  person,  partnership  or  corporation  therein  named 
became  a  stockholder,  the  number  of  shares  then  acquired, 
the  number  of  shares,  if  any,  since  parted  with  by  such 
stockholder,  and  the  date  or  dates  when  such  stockholder 
parted  with  such  shares — ^where  no  date  of  transfer  is 
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stated,  such  persons,  partnerships  or  corporations  are  still 
shareholders, — ^and  in  the  last  column,  the  number  of 
shares  now  owned  or  which  were  owned  by  such  stock- 
holder within  two  years  next  preceding  the  date  of  the 
commencement  of  this  action. 

(Here  follows  Schedule  above  referred  to.) 

Thirtieth:  Upon  information  and  belief  that  the  de- 
fendant Guardian  Trust  Company,  at  all  the  times  herein 
mentioned,  was  and  still  is  a  domestic  corporation,  or- 
ganized and  existing  under  and  by  virtue  of  the  Bank- 
ing Law  of  the  State  of  New  York;  and  that  at  the  times 
herein  mentioned  the  following  defendants  were  copart- 
ners respectively  and  were  doing  business  under  the 
following  copartnership  names,  respectively,  viz. :  Leo  M. 
Klein  and  Samuel  Jackson,  copartners  doing  business 
under  the  name  and  style  of  Klein  &  Jackson;  H.  Arthur 
Mack  and  Mervyn  S.  Mack,  copartners  doing  business 
under  the  name  and  style  of  Mack  Brothers. 

Thirty-First:  That  by  reason  of  the  facts  aforesaid 
the  defendants  herein  other  than  said  Maiden  Lane 
Safe  Deposit  Company  and  said  Clark  Williams,  as  Super- 
intendent of  the  Banking  Department  of  the  State  of  New 
York,  have  become  individually  responsible,  jointly  and 
severally,  for  the  debts  of  the  said  Maiden  Lane  Safe 
Deposit  Company,  existing  August  6th,  1909,  including 
the  said  debt  and  liability  to  this  plaintiff,  to  the  amount 
of  the  par  value  of  the  respective  shares  of  stock  in  said 
Safe  Deposit  Company  hereinabove  set  opposite  the  name 
of  each  of  said  defendants  in  the  last  column  of  the  sched- 
ule of  the  twenty-ninth  paragraph  hereof,  over  and  above 
such  stock. 

Wherefore,  plaintiff  demands  judgment  in  its  own 
behalf  as  well  as  in  behalf  of  all  other  creditors  of  said 
Maiden  Lane  Safe  Deposit  Company  similarly  situated, 
who  shall  come  in,  and  contribute  to  the  expenses  of  this 
action  and  be  made  additional  parties  plaintiff  hereto : 

(1)  That  an  accoimt  of  the  debts  and  liabilities  of  the 
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said  Maiden  Lane  Safe  Deposit  Company  to  the  various 
parties  plaintiff  herein  be  ascertained,  determined,  stated 
and  allowed  by  the  court  or  by  a  referee  to  be  appointed 
herein,  and  that  the  assets  of  the  said  Maiden  Lane  Safe 
Deposit  Company  be  thereupon  distributed  and  devoted 
to  the  payment  and  satisfaction  of  such  allowed  debts 
and  liabilities,  through  the  medium  of  the  Superinten- 
dent of  the  Banking  Department  of  the  State  of  New 
York,  as  liquidating  agent  under  §  19  of  Chapter  2  of  the 
Consolidated  Laws  of  1909  of  the  State  of  New  York, 
known  as  the  Banking  Law,  or  otherwise,  so  far  as  the 
same  will  suffice  for  that  purpose. 

(2)  That  the  defendants  herein  (other  than  the  said 
Maiden  Lane  Safe  Deposit  Company  and  said  Clark 
Williams  as  Superintendent  of  the  Banking  Department 
of  the  State  of  New  York),  jointly  and  severally  be  ad- 
judged personally  liable  to  an  amount  equal  to  the  par 
value  of  the  respective  shares  of  stock  in  said  Maiden 
Lane  Safe  Deposit  Company  held  by  each  of  said  defend- 
ants respectively,  within  two  years  prior  to  the  commence- 
ment of  this  action,  over  and  above  such  stock,  and  that 
they  and  each  of  them  be  required  to  pay  the  said  sums 
for  which  they  may  be  respectively  adjudged  liable  into 
this  court  or  to  the  said  Superintendent  of  the  Banking 
Department  of  the  State  of  New  York  for  the  benefit 
of  the  plaintiff  and  of  all  other  creditors  of  said  Maiden 
Lane  Safe  Deposit  Company,  who  shall  be  duly  entitled 
to  share  therein. 

(3)  That  the  plaintiff  have  such  other  and  further  relief 
as  may  be  just  and  proper  in  the  premises  and  that  it  may 
recover  from  the  defendants  its  costs  in  this  action. 

Malcolm  Sundheimer, 
Attorney  for  plaintiff, 
34  Nassau  Street, 
Borough  of  Manhattan,  New  York  City. 
[Verification,] 
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H.  H.  Oddie,  Inc.,  Plaintijff,  v.  Samuel  Milton  et  al.. 

Defendants^ 

(City  Court  of  the  City  of  N.  Y.,  April  17,  1912) 

Motion  for  judgment  on  the  pleadings;  bill  of  particulars  not  con- 
sidered; alleging  due  performance  under  Code  Civ.  Pro.,  §  538 

1.  On  a  motion  for  judgment  on  the  pleadings  under  Code  Civ. 
Pro.,  §  547  a  bill  of  particulars  forms  no  part  of  the  motion 
and  must  be  disregarded. 

2.  In  alleging  due  performance  under  Code  Civ.  Pro.,  §  533, 
an  allegation  is  insufficient  in  which  it  is  stated  that  the 
plaintiff  ^*  has  fuUy  performed  each  and  every  term  and  cove- 
nant of  said  agreement  by  it  to  be  performed,"  where  there 
is  no  allegation  of  the  nature  and  character  of  the  perform- 
ance. 

Motion  by  the  defendants  for  judgment  on  the  pleadings. 
Granted. 

K.  Richard  WaUach,  for  the  plaintiflf. 

Slade  &  Slade,  for  the  defendant  Milton. 

Smith,  J.: 

The  defendants  by  their  respective  counsel  move  for 
judgment  on  the  pleadings  imder  §  547,  Code  of  Civil 
Procedure.  On  motions  of  this  kind  a  bill  of  particulars 
forms  no  part  of  the  motion  and  must  be  disregarded 
(Hoey  v.  Kilduff,  120  N.  Y.  Supp.  971-972),  so  that  the 
bill  of  particulars  submitted  on  this  motion  is  disregarded 
and  not  considered.  In  examining  the  complaint  the  court 
finds  that  this  case  belongs  to  that  class  of  cases  where  the 
complaint  must  allege  that  the  plaintifT  has  duly  entered 
upon  the  discharge  of  its  duties  or  that  the  plaintiff  has 


No  appeal  was  taken  from  the  decision  in  this  case. 
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duly  performed  the  t^nis  and  conditions  of  the  agree- 
ment on  its  part  to  be  performed.  Rosenthal  v.  Rvbin,  148 
App.  Div.  44;  132  Supp.  1053.  While  it  is  true  that  the 
exact  phraseology  of  §  533,  Code  of  Civil  Procedure,  need 
not  be  alleged  in  the  complaint,  yet  if  not  used,  the  alle- 
gations in  the  complaint  must  show  the  duties  which  the 
plaintiff  undertook  to  perform  and  performed.  Gansevoort 
Bank  v.  Empire  State  Surety  Co.,  117  App.  Div.  455; 
102  Supp.  544.  In  the  case  at  bar  the  plaintiff  alleges 
that  it  ''has  fully  performed  each  and  every  term  and 
covenant  of  said  agreement  by  it  to  be  performed,"  but 
fails  to  allege  the  nature  and  character  of  the  perform- 
ance, so  that  it  is  apparent  that  the  plaintiff  attempted 
to  take  advantage  of  the  form  of  pleading  allowed  by 
§  533  of  the  Code,  but  neglected  to  plead  in  the  form  therein 
provided.  The  motions  for  judgment  on  the  pleadings 
are  granted,  with  $10  costs,  with  leave  to  the  plaintiff 
upon  payment  of  said  costs  to  amend  its  complaint  within 
five  days,  and  the  defendants  to  have  five  da}rs  after 
service  of  said  amended  complaint  in  which  to  serve  their 
answers  thereto.   Settle  order  on  one  day's  notice. 


William  J.  Healy,  Plaintiff-Respondent,  v.  The  New 
York  Central  &  Hudson  River  Railroad  Company, 
Defendant-Appellant  ^ 

(210  N.  Y.  646;  aflf'g  without  opinion  153  App.  Div.  616;  138  Supp.  287) 

Bailment;  hand  bag  checked  in  parcel  room  of  railroad  station; 
clause  in  check  limiting  liability  of  company 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  Department, 
entered  November  12,  1912,  aflarming  a  judgment  of 

1  For  complaint  from  this  case,  see  past,  page  560. 
See  Moffatt  v.  Long  Island  R.  Co,,  reported  in  Bradbttrt's  Ruleb 
OF  Pleading,  page  984  (not  elsewhere  reported).    In  the  last  men- 
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the  Schenectady  County  Court  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  in 
an  action  to  recover  the  value  of  a  hand  bag  and  its  con- 
tents checked  by  himself  at  a  parcel  room  in  one  of  d^ 
fendant's  stations  and  delivered  by  defendant's  em- 
ployees to  someone  other  than  plaintiff. 

Robert  E.  Wfialen,  for  appellant. 

Henry  S.  Baehler,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
CxjDDEBACK,  HoGAN,  MiLLER  and  Cardozo,  JJ. 

tioned  case  the  plaintiff  checked  a  trunk  in  New  York  for  Manhasset, 
L.  I.,  and  the  trunk  arriving  in  the  evening  on  a  train  other  than  the 
one  on  which  the  plaintiff  traveled,  was  allowed  to  remain  in  the  rail- 
road station  overnight.  During  the  night  burglars  entered  the  sta- 
tion and  rilled  the  trunk.  The  defendant  was  held  liable.  The 
complaint  from  the  last  mentioned  case  will  be  found  at  the  place 
cited  above. 

For  complaint  on  a  claim  for  loss^of  baggage  by  railroad  company, 
from  Martin  v.  Central  R.  Co.,  121  App.  Div.  562;  106  Supp.  226, 
see  2  Bradbury's  Forms  of  Pleading,  page  1188. 

For  complaint  against  a  steamship  company,  for  loss  of  passenger's 
baggage  from  Holmes  v.  North  German  Lloyd  S.  S.  Co,,  184  N.  Y.  280, 
see  2  Bradbury's  Forms  of  Pleading,  page  1189. 

For  complaint  on  a  claim  for  loss  of  baggage,  in  an  action  against 
the  initial  carrier,  from  Hutchins  v.  Pennsylvania  R.  R,  Co.,  181  N.  Y. 
186,  see  2  Bradbury's  Forms  of  Pleading,  page  1191. 

See  Hasbrouch  v.  N.  Y,  CerUral,  etc.,  R.  Co.,  1  Bradbttry'b  Pl.  & 
Pr.  Rep.  514,  and  complaint  from  that  case,  id.  528.  In  the  last 
mentioned  case  a  woman  passenger  on  the  defendant's  railroad  asked 
the  conductor  of  the  train  to  assist  her  in  alighting.  She  handed 
her  handbag  to  a  trainman  (who  assisted  her  pursuant  to  such  request) 
a  few  minutes  before  the  train  arrived  at  the  station  where  she  desired 
to  alight,  and  he  returned  it  to  her  after  she  was  off  the  train.  A  sub- 
sequent examination  disclosed  the  fact  that  jewelry  and  money  had 
been  removed  from  the  bag  while  it  was  out  of  the  possession  of  the 
passenger.  The  trainman  who  assisted  the  passenger  was  not  pro- 
duced by  the  defendant  as  a  witness  at  the  trial.  A  judgment  in  favor 
of  the  plaintiff  was  affirmed  by  the  Court  of  Appeals. 
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State  of  New  York:  County  Court: 
County  of  Schenectady. 


William  J.  Healy, 

Plaintiff, 
against 
The  New  York  Central  and  Hudson 
River  Railroad  Company, 

Defendant. 


The  plaintiff  complains  of  the  defendant  and  allies: 

First.  That  the  plaintiff  is  a  resident  of  the  City  and 
County  of  Schenectady,  N.  Y. 

Second.  That  the  defendant  is  a  railroad  corporation 
organized  under  and  pursuant  to  the  Laws  of  the  State 
of  New  York  and  that  the  main  line  of  said  defendant 
passes  through  the  county  of  Schenectady. 

Third.  That  heretofore  and  on  or  about  the  4th  day 
of  November,  1911,  the  plaintiff  placed  and  checked  a 
hand  bag  and  contents  thereof,  of  which  he  was  the 
owner,  at  the  parcel  room  of  said  defendant  at  its  station 
in  the  city  of  Albany,  N.  Y.,  and  was  given  therefor  a 
duplicate  coupon  number  73815. 

Fourth.  That  thereafter  and  on  said  date  plaintiff 
presented  said  coupon  at  said  parcel  room  and  demanded 
his  hand  bag  and  contents  from  said  defendant  and  that 
said  defendant  refused  to  return  said  bag  and  contents 
to  plaintiff. 

Fifth.  That  said  hand  bag  and  the  contents  thereof 
were  reasonably  worth  the  sum  of  seventy  dollars  and 

1  From  Healy  v.  N.  Y,  Central,  etc.,  R.  Co.,  153  App.  Div.  616;  138 
Supp.  287;  aff'd  without  opinion  210  N.  Y.  646;  arde,  page  558.      . 
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ten  cents,  and  that  plaintiff  has  demanded  of  said  de- 
fendant the  return  of  said  hand  bag  and  its  contents  or 
the  said  sum  of  seventy  do  lars  and  ten  cents,  and  that 
de  endant  has  refused  and  neglected  and  refuses  and 
neglects  either  to  return  to  said  plaintiff  the  said  hand  bag 
and  contents  or  in  Ueu  thereof  said  sum  of  seventy  dollars 
and  ten  cents,  and  has  converted  the  same  to  its  own  use. 
Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  seventy  dollars  and  ten  cents, 
with  interest  thereon  from  the  4th  day  of  November, 
1911,  besides  the  costs  of  this  action. 

Henry  S.  Baehler, 
Attorney  for  plaintiff, 
432  State  Street, 
Schenectady,  N.  Y. 
[Verification.] 


In  the  Matter  of  the  Arbitration  of  the  Claim  of  Salomon 
Salomon,  Respondent,  v.  Salomon  G.  Salomon  et  al.. 
Appellants.^ 

(210  N.  Y.  603;  aff'g  without  opinion  150  App.  Div.  897;  134  Supp.  648) 

Arbitration;  action  on  award 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  Department, 
entered  April  16   1912,  affirming  a  judgment  in  favor  of 

^  For  judgment  in  this  case,  see  post^  page  562.  For  order  confirming 
award,  see  postf  page  564.  For  award,  see  post,  page  566.  For  notice 
of  motion,  see  posty  page  569.  For  affidavit  of  regularity,  see  post, 
page  570.  For  arbitration  agreement,  see  post,  page  571.  For  con- 
sent to  consolidate  arbitrations,  see  post,  page  575.  For  arbitration 
agreement,  see  post,  page  575. 

The  appellate  division  in  this  case  filed  a  memorandum  decision  as 
follows: 

"Per  Curiam:  We  think  that,  fairly  construed,  the  award  in  favor 
of  the  respondent  was  a  separate  award  against  each  of  the  appellants 
for  the  respective  amounts  separately  stated  in  the  award.  The  award 

36 
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plaintiff  entered  upon  the  award  of  an  arbitrator  under 
an  agreement  pursuant  to  §2366  of  the  Ckxle  of  Civil 
Procedure  to  submit  to  arbitration  differ^ices  arising 
between  the  parties  as  to  certain  accoimts. 

S.  G.  Nissenson  and  B.  F.  Einstein,  for  appellants. 

Leo  Oppenheimer,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Willard  Babtlett,  Ch.  J.,  Hiscock,  Chase, 
CuDDEBACK,  HooAN  and  Cardozo,  JJ.  Not  sitting: 
Miller,  J. 


Fonn  No.  78 
Judgment;  Arbitration;  Action  on  Award  > 

New  York  Supreme  Court,  New  York  County. 

In  the  Matter  of  the  Arbitration  of 
the  Claim  of  Salomon  Salomon 
against  Salomon  G.  Salomon  and 
Harry  G.  Salomon. 

The  above-entitled  matter  having  by  agreement  dated 
the  24th  day  of  January,  1911  been  submitted  to  Simon  L. 

in  favor  of  the  estate  of  Gustave  Salomon  against  the  respondent 
is  not  before  us.  A  copy  of  that  was  served  on  the  executor  on  Janu- 
ary 28,  1911;  and  no  motion  was  made  to  modify  or  correct  it  within 
three  months  as  provided  by  sections  2375  and  2376  of  the  Code  of 
Civil  Procedure,  or  at  any  other  time.  The  notice  of  motion  in  this 
case  was  for  judgment  on  the  award  against  the  appellants,  and  the 
appeal  is  by  them  individually.  The  appellant  Salomon  G.  Salomon 
cannot  complain  because  a  sum  found  due  the  estate  of  which  he  is 
executor  in  a  separate  award  was  deducted  from  the  sum  found  to  be 
owing  the  respondent  by  him  individually,  and  of  course  the  respond- 
ent is  not  in  a  position  to  complain.  We  are  not  now  concerned  with 
the  question  whether  the  estate  of  Gustave  Salomon  is  concluded  by 
that  ofiFset."  Matter  of  Salomon,  150  App.  Div.  897;  134  Supp.  648. 
1  From  Salomon  v.  Salomon,  210  N.  Y.  603;  afif'g  without  opinion 
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Goldberg,  of  the  Borough  of  Manhattan,  City  of  New 
York,  as  arbitrator,  to  pass  upon  the  accounts,  questions, 
differences  and  matters  of  controversy  affecting  the  ac- 
counts standinglon  the  books  of  Gustave  Salomon  &  Bros, 
alleged  to  be  due  by  Salomon  G.  Salomon  in  the  amount 
of  $1,051.26,  and  alleged  to  be  due  by  Harry  G.  Salomon 
in  the  amoimt  of  $1,960.96,  to  Salomon  Salomon,  and 
the  accoimts,  questions,  differences  and  matters  of  con- 
troversy affecting  the  accounts  standing  on  the  books 
of  Gustave  Salomon  &  Bros.,  having  duly  come  on  to  be 
heard  before  said  Simon  L.  Goldberg,  arbitrator,  and 
all  matters  and  things  in  reference  thereto  having  been 
finally  submitted  to  the  said  arbitrator  and  the  hearing 
having  been  closed,  and  said  arbitrator  having  found 
in  favor  of  Salomon  Salomon  against  Salomon  G.  Salomon 
and  Harry  G.  Salomon,  and  having  made  an  award  against 
Salomon  G.  Salomon  in  the  amount  of  $1,051.26,  with 
interest  at  6  per  cent  per  annum,  and  against  Harry  G. 
Salomon  in  the  sum  of  $1,960.96,  with  interest  at  6  per 
cent  per  annmn. 

Now,  on  motion  of  Thomas  &  Oppenheimer,  attorneys 
for  Salomon  Salomon,  it  is  : 

Adjudged  that  Salomon  Salomon  do  recover  of  Salo- 
mon G.  Salomon  the  sum  of  ten  hundred  fifty-one  and 
26/100  dollars  ($1,051.26)  together  with  mterest  at  six 
per  cent  per  annum  amoimting  to  the  sum  of  one  hundred 
sixty-one  and  54/100  dollars  ($161.54)  aggregating  in 
total  the  sum  of  twelve  hundred  twelve  and  80/100  dol- 
lars ($1,212.80),  and  that  the  sum  of  six  hundred  and 
ten  and  32/100  dollars  ($610.32)  be  deducted  from  the 
said  sum  of  twelve  hundred  twelve  and  80/100  dollars 


150  App.  Div.  897;  134  Supp.  648.  See  a7ite,page  568.  For  order 
confirming  award,  see  post,  page  564.  For  award,  see  post,  page  566. 
For  notice  of  motion,  see  post,  page  569.  For  affidavit  of  regularity, 
see  post,  page  570.  For  arbitration  agreement,  see  post,  page  571. 
For  consent  to  consolidate  arbitrations,  see  post,  page  575.  For  arbi- 
tration agreement,  see  post,  page  575. 
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(SI  ,212^;  accofding  and  pursuant  to  the  agreement 
between  Salomon  Salomon  and  Salomon  G.  Salcxnon, 
dated  the  25th  day  of  January,  191 1,  leaving  a  balance  of 
1602.48;  and  that  Salomon  Salomon  do  recover  horn 
Harry  G.  Salomon  the  sum  of  nineteen  hundred  sixty 
and  96/100  dollars  (Sl,960.96)  together  with  intoest  at 
SIX  per  cent  per  annum  amounting  to  the  sum  of  three 
hundred  one  and  33/100  dollars,  ($301^)  aggregating 
in  total  the  sum  of  twenty-two  hundred  sixty-two  and 
29/100  dollars  (S2,262.29);  and  that  said  Salomcm  Salo- 
mon recover  of  Harry  G.  Salomon  and  Salomon  G.  Salo- 
mon his  costs  as  taxed,  amounting  to  the  sum  of  thirty- 
five  dollars  (S35),  and  that  he  have  execution  therefor. 

Judgment  signed  and  entered  this  2d  day  of  August, 
1911.  William  T.  Schneider, 

Clerk. 


Form  No.  79 
Order  Confiniiiiic  Award;  Artiitration;  Action  on  Award  > 

At  a  Special  Term,  Part  I  of  the 
Supreme  Court  of  the  State  of  New 
York,  held  in  and  for  the  County  of 
New  York  in  the  County  Court 
House  in  the  City  of  New  York, 
Borough  of  Manhattan,  on  the 
20th  day  of  July,  1911. 

Present,  Honorable  Edward  J.  Gavegan,  Justice. 


In  the  Matter  of  the  Arbitration  of 
the  Claim  of  Salomon  Salomon 
against  Salomon  G.  Salomon  and 
Harry  G.  Salomon. 


A  motion  having  been  made  herein  for  an  order  con- 
firming the  award  of  the  arbitrator  herein,  dated  the 

>  From  Salomon  v.  Salomon,  210  N.  Y.  603;  aff'g  without  opinion 
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28th  day  of  January,  1911 ;  now,  on  reading  and  filing  the 
notice  of  motion  herein  dated  May  2d,  1911,  the  affi- 
davit of  Charles  A.  Davidson  verified  the  1st  day  of  May, 
1911,  and  the  award  of  Simon  L.  Goldberg  dated  the  28th 
day  of  January  1911,  in  support  of  said  motion;  and 
upon  reading  and  filing  the  affidavit  of  Salomon  G.  Sal- 
omon verified  the  5th  day  of  July,  1911,  and  the  affidavit 
of  Harry  G.  Salomon  verified  the  5th  day  of  July,  1911, 
and  the  affidavit  of  Simon  L.  Goldberg,  verified  the 
15th  day  of  May,  1911,  and  the  affidavit  of  George  P. 
Kaiser  verified  the  4th  day  of  May,  1911,  and  the  affidavit 
of  William  Famum  verified  the  19th  day  of  May,  1911, 
and  the  arbitration  agreement  dated  the  7th  day  of 
September,  1910,  and  the  letter  of  Salomon  Salomon 
addressed  to  Salomon  G.  Salomon  dated  the  25th  day 
of  January,  1911,  all  in  opposition  thereto;  and  upon 
reading  and  filing  the  replying  affidavit  of  George  P. 
Edenbaum,  verified  the  10th  day  of  July,  1911,  the  re- 
plying affidavit  of  Salomon  Salomon,  verified  the  11th 
day  of  July,  1911,  and  the  arbitration  agreement  dated 
the  7th  day  of  September,  1910,  and  the  arbitration 
agreement  dated  the  24th  day  of  January,  all  in  support 
of  said  motion  and  upon  filing  the  opmion  of  the  court. 

Now,  after  hearing  Messrs.  Thomas  &  Oppenheimer, 
by  Leo  Oppenheimer,  of  counsel,  in  support  of  said  mo- 
tion, and  Messrs.  Einstein,  Townsend  &  Guiterman,  by 
Benjamin  F.  Einstein,  of  coimsel,  in  opposition  thereto, 
and  due  deliberation  having  been  had,  it  is 

Ordered  that  the  said  motion  be  and  the  same  is  hereby 
in  all  respects  granted,  and  that  judgment  be  entered  in 
accordance  with  the  award  dated  the  28th  day  of  January, 


150  App.  Div.  897;  134  Supp.  648.  See  aTite,  page  561.  For  judgment 
in  this  case,  see  ante,  page  562.  For  award,  see  post,  page  566.  For 
notice  of  motion,  see  post,  page  569.  For  affidavit  of  regularity, 
see  post,  page  570.  For  arbitration  agreement,  see  post,  page  571. 
For  consent  to  consolidate  arbitrations,  see  post,  page  575.  For  arbi- 
tration agreement,  see  post,  page  575. 
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1911,  and  with  the  agreement  dated  the  25th  day  of 
January,  1011,  together  with  the  statutory  costs  to  be 
taxed  by  the  Clerk  of  this  Court. 

Enter, 

£•  J.  G. 

Supreme  Court  Justice. 


Ponn  No.  SO 
Award;  Arbitration;  Action  on  Award  ^ 


In  the  Matter  of  the  Arbitration 
of  a  Claim  of  Salomon  Salomon 
against  S.  G.  Salomon  and 
H.  G.  Salomon,  amounting 
respectively  to  $1,061.26,  United 
States  currency,  against  S.  G. 
Salomon,  and  $1,960.96,  United 
States  currency,  against  H.  G. 
Salomon. 

AWABD 

I  find  that  during  the  existence  in  Havana,  Cuba,  of 
the  firm  of  Gustave  Salomon  &  Hermano,  composed  of 
Salomon  Salomon,  during  a  period  of,  beginning  in  May, 
1906,  and  up  to  the  end  of  February,  1907,  the  said  S.  G. 
Salomon  and  H.  G.  Salomon  received  certain  sums  of 
money  from  the  said  firm  of  Gustave  Salomon  &  Hermano, 


1  From  Scdanum  v.  Salomon^  210  N.  Y.  603;  aff'g  without  opinion 
150  App.  Div.  897;  134  Supp.  648.  See  anle,  page  661.  For  judgment 
in  this  case,  see  anU^  page  662.  For  order  confirming  award,  see  ante^ 
Xiage  664.  For  notice  of  motion,  see  post^  page  669.  For  affidavit  of 
regularity,  see  pod^  page  670.  For  arbitration  agreement,  see  post, 
page  671.    For  consent  to  consolidate  arbitrations,  see  post,  page  676. 
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amounting  to  the  above  mentioned  smns,  itemized  as 
follows : 

Abstract  of  Sal.  G.  Salomon's  account  taken  from 
Mayer, 


G. 

S.  y  H.  Cuba 
Spanish 

Junio  1/30  A.  Caja 

11.24 

JuUol/31  "      " 

65.57 

Agosto  20  "  H.  Upman  &  Co. 

115.00 

"  1/31  "  Caja 

364.06 

Septiembre  1/30  A.  Caja 

20.83 

Octubre  1/31 

424 

Noviembre  1/30  A.  Caja 

106.91 

Deciembre  1/31  " 

381.85 

1907 

Jnera  31  A.  Jose  Gonzalez  Miinez 

49.50 

1/31       "  Caja 

85.95 

1906 

Agosto  1/31  Por  Caja 

48  76 

1907 

Februo  28  "  G.  Salomon  Bros.  N. 

Y. 

1156.39 
1205.15     1205.15 

Chained  in  Journal  No.  6  G. 

S. 

&  Bros,  page  132 

December  31/08  $1051.26  U.  S.  C. 

Abstract  of  Harry  S.  Salomon 

's 

account  taken  from 

Mayer. 

G.  S.  y  H.  Cuba 

Spanish 

Junio  1/30  A.  Caja 

454.73 

Julio  2        "  H.  Upman  y  Ca. 

274.40 

27       " 

589.60 

1/31    "Caja 

397.69 

Agosto  1/31"  Caja 

268.21 

Septiembre  1/30  A.  Caja 

69.95 

Octubre  1  A.  Sue.  de  Camajuane 

14.15 

1/31     "  Caja 

86.13 
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Noviembre  1/30  A.  Caja  2.20 

1907 
Februo  28  Per  G.  S.  &  Bros.,  N  Y.  2157.06 

2157.06    2157.06 
Charged  in  Journal  No.  6  G.  S.  &  Bros.  Folio  132 
December  31/08  $1960.96  U.  S.  C. 

It  appears  that  in  an  investigation  held  in  a  former  ar- 
bitration between  Salomon  Salomon  and  the  Estate  of 
Gustave  Salomon,  and  during  the  investigation  and  ex- 
amination of  certain  books  of  the  firm  of  Gustave  Salomon 
&  Hermano,  the  items  above  numerated  were  foimd 
charged  against  S.  C.  Salomon  and  H.  S.  Salomon. 

The  accountants,  Messrs.  Famum  and  Kaiser,  who 
investigated  and  adjusted  the  books  wherein  these  men- 
tioned accounts  were  found  to  exist,  reported  to  me  that, 
in  their  opinion,  these  two  amounts  charged  against  the 
said  S.  C.  Salomon  and  H.  G.  Salomon  are  correct  and 
just. 

Judging  from  the  testimony  given  by  Famum  and 
Kaiser,  at  a  further  hearing,  and  after  hearing  and  con- 
sidering their  testimony,  and  the  testimony  of  S.  G. 
Salomon,  I  believe,  and  am  of  the  opinion  that  the  claim 
of  Salomon  Salomon  against  S.  G.  Salomon  and  H.  G. 
Salomon  is  correct. 

My  decision  is  that  the  claimant  Salomon  Salomon  is 
entitled  to  the  full  amount  of  the  claim  from  the  respect- 
ive parties  mentioned  above,  amounting  in  total  to 
$3,012.22,  United  States  Currency,  with  interest  up  to 
date  at  6  per  cent  per  annum,  which  amount,  I  hereby 
award  to  Salomon  Salomon. 

In  Witness  Whereof  I  have  hereunto  subscribed 
these  presents  this  28th  day  of  January,  1911. 

Simon  L.  Goldberg, 

In  the  presence  of  Arbitrator. 

Phillip  Wirth. 

[Verification.] 
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Form  No.  81 ' 
Notice  of  Motion;  Arbitration;  Action  on  Award  ^ 

Supreme  Court,  County  of  New  York. 


In  the  Matter  of  the  Arbitration  of  the 
claim  of  Salomon  Salomon  against 
S.  G.  Salomon  and  H.  G.  Salomon. 


Sirs: 

Please  Take  Notice  that  upon  the  annexed  affidavit 
of  Charles  A.  Davidson,  verified  the  1st  day  of  May, 
1911;  upon  the  agreement  made  the  24th  day  of  January, 
1911,  between  Salomon  Salomon,  and  Salomon  G.  Salo- 
mon and  Harry  G.  Salomon,  submitting  the  differences 
and  matters  of  controversy  between  said  parties  to  a 
impartial  third  party  as  arbitrator,  and  upon  the  award 
made  by  the  said  arbitrator  in  favor  of  Salomon  Salomon 
and  against  S.  G.  Salomon  and  Harry  G.  Salomon  in 
the  amount  of  Three  thousand  twelve  and  22/100  dollars 
with  interest  at  six  per  cent  (6%)  per  annum,  a  motion 
will  be  made  at  the  Special  Term  of  this  Court,  Part  I, 
thereof,  to  be  held  in  the  County  Court  House  in  the 
Borough  of  Manhattan,  State,  City  and  Coimty  of  New 
York,  on  the  8th  day  of  May,  1911,  at  ten-thirty  o'clock 
in  the  forenoon  of  said  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  confirmmg  the  award  of  the  ar- 
bitrator,  and  for  permission  to  enter  judgment  thereon; 

^  From  Salomon  v.  Salomon,  210  N.  Y.  603;  aff'g  without  opinion 
150  App.  Div.  897;  134  Supp.  648.  See  ardej  page  561.  For  judgment 
in  this  case,  see  anlej  page  562.  For  order  confirming  award,  see  ante, 
page  564.  For  affidavit  of  regularity,  see  post,  page  570.  For  arbitrar 
tion  agreement,  see  post,  page  571.  For  consent  to  consolidate  arbi- 
trations, see  post,  page  575. 
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aod  for  sudi  other  and  further  rdief  as  to  the  Court  maj 
seem  just  aod  proper. 
Dated,  New  York,  May  2d,  1911. 

YouiB,  etc. 
Thomab  a  QppK^HWfifgg, 
Attoniesrs  (or  Salomon  SaJomon, 

eOWafl  Street, 
B<»ou^  of  Manhattan, 
New  York,  N.  Y. 
To  MeasTB.  Einstem  Townsend  A  Guitennan, 
AttornQTB  for  S.  G.  Saknnon  and  H.  G.  SaJomon, 
42  Broadway,  Manhattan,  New  Yori^,  N.  Y. 
Salomon  G.  Salomon,  Esq., 
136  Water  Street,  Manhattan,  New  Yoik,  N.  Y. 


Fonn  Ho.  81 
Afldatit  of  Sscnkiflj;  AiUlralkMi;  Action  on  Awud 
Supreme  Court,  County  of  New  Yoric. 


Same  Title  as  Before.} 

State,  City  and  County  of  New  York,  ss. 

Charles  A.  Davidson,  being  duly  sworn,  deposes  and 
says: 

That  he  is  the  managing  clerk  in  the  oflBice  of  Thomas 
&  Oppenheimer,  attorneys  for  Salomon  Salomon* 

That  pursuant  to  agreement  entered  into  between 
Salomon  Salomon,  and  Salomon  G.  Salomon  and  Harry  G. 
Salomon  the  differences  and  matters  of  controversy 
between  the  said  parties  were  referred  to  Simon  L.  Gold- 

>  From  Salomon  v.  Salomon,  210  N.  Y.  603;  aff'g.  without  opinion 
150  App.  Div.  897;  134  Supp.  648.  See  anU,  page  561.  For  judgment 
in  this  case,  see  anUf  page  562.  For  order  confirming  award,  see  antef 
page  564.  For  ward,  see  anle,  page  566.  For  notice  of  motion,  see 
ante,  page  560.  For  arbitration  agreement,  see  post,  page  571.  For 
consent  to  consolidate  arbitrations,  see  post,  page  575. 
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Arbitration  Agreement 

berg;  as  arbitrator,  to  hear,  to  determ  ne  and  to  make  an 
award.  That  thereafter  hearings  were  had  and  testimony 
and  other  evidence  finally  submitted  and  the  hearings 
closed.  That  on  or  about  the  28th  day  of  January,  1911, 
the  arbitrator  made  his  reward  in  the  amount  of  three 
thousand  twelve  and  22/100  dollars  in  favor  of  Salomon 
Salomon  against  Salomon  G.  Salomon  and  Harry  G. 
Salomon. 

That  on  or  about  the  28th  day  of  January  1911,  the 
said  award  was  delivered  to  Thomas  &  Oppenheimer, 
attorneys  for  Salomon  Salomon,  and  to  Salomon  Salo- 
mon. 

Sworn  to  before  me  this   L^  at-. 

I8t  day  of  May,  1911   |  ^=^^«  ^'  Davidson. 

M.  J.  Shoolhed, 
Notary  Pubhc,  No.  99, 
Kings  County, 
Certificate  filed  in  New  York  Coimty. 


Form  No.  88 
Arbitration  Agreement;  Action  on  Award 

ARBITRATION  AGREEMENT 

Agreement,  made  this  7th  day  of  September,  1910, 
by  and  between  Salomon  Salomon,  of  the  Borough  of 
Manhattan,  State,  City  and  County  of  New  York,  party 
of  the  first  part,  and  Salomon  G.  Salomon,  as  executor 
of  the  estate  of  Gustave  Salomon,  deceased,  party  of  the 
second  part; 

WITNESSETH 

Whereas,  the  party  of  the  first  part  has  conducted 
as  surviving  partner  the  business  of  Gustave  Solomon  & 
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Brc,  a  copartnership  formerly  composed  of  Salomon 
Salomon  and  Gustave  Salomon;  and 

Whereas,  the  parties  to  this  agreement  deem  it  for 
the  best  interests  of  all  concerned  that  an  accounting 
be  had  of  the  assets,  effects  and  affairs  of  said  firm,  so  as 
to  determine  the  interest  of  the  party  of  the  first  part 
and  the  interest  of  the  estate  of  Gustave  Salomon,  de- 
ceased, in  the  assets  and  effects  of  said  firm;  and 

Whereas,  both  parties  to  this  agreement  are  desirous 
of  submitting  all  accounts,  differences  and  matters  in 
controversy  of  any  kind,  nature  and  description  to  an 
impartial  third  person  as  an  arbitrator,  so  that  he  may 
hear,  determine  and  make  an  award,  upon  which  award 
a  judgment  may  be  entered  as  provided  for  by  the  Code 
of  Civil  Procedure  of  the  State  of  New  York; 

Now,  Therefore,  for  and  in  consideration  of  the  sum 
of  one  dollar,  each  to  the  other  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  the  parties  to  these 
presents  agree  as  follows: 

First:  They  agree  to  and  do  hereby  submit  to  Simon  L. 
Goldberg,  of  the  Borough  of  Manhattan,  State,  City 
and  County  of  New  York,  as  arbitrator,  all  actions, 
demands,  accounts,  questions,  differences  and  matters 
in  controversy  of  every  kind,  nature  and  description 
(excepting  such  matters  and  differences  as  are  excluded 
by  §  2365  of  the  Code  of  Civil  Procedure  of  the  State  of 
New  York)  which  now  exist  between  the  parties  hereto, 
growing  out  of  and  concerning  or  relating  to  the  business 
and  copartnership  of  Gustave  Salomon  &  Bro.,  the  said 
arbitrator  to  hear  and  determine  the  same  and  to  make 
his  award  in  writing.  And  the  parties  hereto  mutually 
covenant  and  agree  with  each  other  that  the  award  to  be 
made  by  the  said  arbitrator  shall  in  all  respects  be  faith- 
fully observed  by  them. 

Second:  It  is  hereby  agreed  that  said  arbitrator  shall 
not  be  required  to  take  any  oath  of  office  and  that  the 
oath  of  all  witnesses  is  hereby  waived  unless  especially 
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requested  by  either  of  the  parties  to  this  agreement  be- 
fore the  testimony  be  heard.  The  parties  respectively 
shall  produce  before  the  arbitrator  all  books,  documents, 
papers  and  writings  in  their  custody,  power  or  control, 
relating  to  the  matters  referred  to  which  the  arbitrator 
may  require. 

Third:  It  is  agreed  that  the  said  arbitrator  may  use 
and  consider  in  his  award  such  knowledge  as  he  has 
gained  prior  to  the  making  of  this  agreement  of  the 
affairs,  assets  and  effects  of  the  said  copartnership  and 
the  transactions  connected  therewith. 

Fourth:  It  is  agreed  that  said  arbitrator  shall  have 
full  and  sole  discretion  as  to  the  manner  of  conducting 
the  hearings  to  be  held  upon  this  agreement  of  arbitration. 

Fifth:  It  is  further  agreed  that  the  arbitrator  shall 
have  three  months  from  the  time  of  final  submission 
withm  which  to  submit  his  award. 

Sixth:  The  parties  to  this  agreement  shall  signify 
their  intention  of  finally  submitting  by  stipulation  in 
writing  to  be  signed  by  them  and  turned  over  to  the 
arbitrator. 

Seventh:  It  is  understood  and  agreed  by  and  be- 
tween the  parties  to  this  agreement  that  this  is  an  arbi- 
tration pm^uant  to  the  Code  of  Civil  Procedure  of  the 
State  of  New  York,  and  that  a  judgment  upon  the  de- 
cision and  award  of  the  arbitrator  is  to  be  entered  in  the 
New  York  Supreme  Court  of  the  County  of  New  York. 

Eighth:  It  is  agreed  that  all  expenses  of  the  arbitra- 
tion proceedings  and  steps  to  be  taken  therein  to  the 
entry  of  final  judgment,  as  above  provided,  are  to  be 
borne  share  and  share  alike  by  the  parties  to  this  agree- 
ment. 

Ninth  :  It  is  further  agreed  by  and  between  the  parties 
hereto  that  Simon  L.  Goldberg,  the  arbitrator  herein 
agreed  upon,  is  not  to  be  held  Uable  in  any  wise  or  maimer 
whatsoever  by  reason  of  his  conduct,  act  or  decision  in 
connection  with  this  arbitration  proceeding. 
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Tenth:  It  is  further  agreed  by  and  between  the  par- 
ties hereto  that  after  the  decision  and  award  of  the  arbitra- 
tor is  made  the  same  shall  be  binding  upon  the  parties 
to  this  agreement,  their  heirs,  executors,  administrators 
and  assigns. 

Eleventh:  Upon  the  rendition  of  such  judgment  the 
party  of  the  first  part  shall  execute  and  deliver  to  the 
estate  of  Gustave  Salomon,  deceased,  and  the  executor 
of  his  last  will  and  testament,  both  individually  and  as 
such  executor,  and  said  executor  shall  execute  and  de- 
liver to  the  party  of  the  first  part  a  general  release  except 
as  to  the  decision  or  verdict  herein,  and  judgment  thereon. 

In  Witness  Whereof,  the  parties  hereto  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first 
above  written. 

Sal.  G.  Salomon, 

Executor. 
Salomon  Salomon. 
In  the  presence  of 
Max  Ash. 

State  and  CJounty  of  New  York,  ss. 
I  hereby  certify  that  on  this  7th  day  of  September, 
1910,  before  me  came  Salomon  G.  Salomon,  to  me  known 
and  known  to  me  to  be  the  executor  of  the  last  will  and 
testament  of  Gustave  Salomon,  late  of  the  City  and  County 
of  New  York,  and  known  to  me  to  be  the  person  described 
in  and  who  executed  the  foregoing  instrument,  and  ac- 
knowledged that  he  executed  the  same  as  such  executor. 

Max  Ash, 
Notary  Public, 
New  York  County, 
Notarial  No.  92, 
Register's  No.  2102. 
[VerificaMon.] 
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Form  No.  84 
Arbitration;  Consent  to  Consolidate  Arbitrations;  Action  on  Award. 

New  York,  January  25,  1911. 
Salomon  G.  Salomon, 
136  Water  Street, 
New  York  City. 
Dear  Sir: 

For  value  received  I  hereby  agree  that  the  arbitrations 
entered  into  between  the  Estate  of  Gustave  Salomon  and 
myself,  dated  the  7th  day  of  September,  1910,  and  the 
arbitration  entered  into  between  yourself,  Harry  G. 
Salomon  and  myself,  dated  the  24th  day  of  January,  1911, 
shall  be  considered  one,  and  that  any  sums  due  me  under 
either  of  said  arbitrations  shall  be  offset  by  any  sums 
that  I  may  be  found  to  owe  imder  either  of  said  arbitra- 
tions. 

Very  truly  yours, 

Salomon  Salomon. 


Form  No.  85 
Arbitration  Agreement;  Action  on  Award  * 

ARBITRATION  AGREEMENT 

Agreement  made  this  24th  day  of  January,  1911,  by 
and  between  Salomon  Salomon,  of  the  Borough  of  Man- 

1  From  Salomon  v.  Salomon^  210  N.  Y.  603;  aff'g  without  opinion 
150  App.  Div.  897;134  8upp.  648.  See  ante,  page  661.  For  judgment 
in  this  case,  see  anUj  page  562.  For  order  confirming  award,  see  arUe, 
page  564.  For  award,  see  ante,  page  566.  For  notice  of  motion,  see 
ante,  page  569.  For  affidavit  of  regularity,  see  artie,  page  570.  For 
arbitration  agreement,  see  arUe,  page  571.  For  consent  to  consolidate 
arbitrations,  see  ante,  page  575. 
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hattan,  State,  City  and  County  of  New  York,  party 
of  the  first  part;  Salomon  G.  Salomon,  of  the  same  place, 
party  of  the  second  part;  and  Harry  G.  Salomon,  of 
Havana,  Cuba,  party  of  the  third  part. 

WITNESSETH 

Whereas  the  party  of  the  first  part  clainois  that  there 
are  certain  moneys  owing  to  him  to  date  from  the  parties 
of  the  second  and  third  parts  by  reason  of  moneys  paid 
to  or  moneys  paid  for  the  account  of  the  said  parties 
of  the  second  and  third  parts,  which  moneys  are  referred 
to  as  being  amounts  piuporting  and  alleged  to  stand  on 
the  books  of  Gustave  Salomon  &  Brothers,  in  the  amount 
of  ten  hundred  fifty-one  and  26/100  dollars  ($1,051.26) 
against  the  account  of  the  party  of  the  second  part  and 
in  the  amount  of  nineteen  hundred  sixty  and  96/100 
dollars  ($1,960.96)  against  the  accoimt  of  the  party  of  the 
third  part;  and 

Whereas  all  the  parties  to  this  agreement  are  desir- 
ous of  submitting  these  two  alleged  accounts,  differences 
and  matters  of  controversy  to  an  impartial  third  person 
as  an  arbitrator  so  that  he  may  hear,  determine  and  make 
an  award  upon  which  a  judgment  may  be  entered  as 
provided  for  by  the  Code  of  Civil  Procedure  of  the  State 
of  New  York. 

Now,  Therefore,  for  and  in  consideration  of  the 
sum  of  one  dollar  ($1.00),  each  to  the  other  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged,  the  parties 
to  these  presents  agree  as  follows : 

First:  They  agree  to  and  hereby  do  submit  to  Simon 
L.  Goldberg,  of  the  Borough  of  Manhattan,  City  and 
State  of  New  York,  as  arbitrator,  the  accounts,  questions, 
differences  and  matters  of  controversy  affecting  the 
accounts  standing  on  the  books  of  Gustave  Salomon  & 
Brothers,  alleged  to  be  due  by  Salomon  G.  Salomon  in  the 
amount  of  $1,051.26,  and  alleged  to  be  due  by  Harry  G. 
Salomon  in  the  amount  of  $1,960.96  to  Salomon  Salomon, 
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excepting  such  matters  and  dififerences  as  are  excluded 
by  §  2366  of  the  Code  of  CivU  Procedure  of  the  State  of 
New  York. 

Second:  It  is  hereby  agreed  that  said  arbitrator  shall 
not  be  required  to  take  any  oath  of  office,  and  that  the 
oath  of  all  witnesses  is  hereby  waived  unless  especially 
requested  by  either  of  the  parties  to  this  agreement  before 
his  testimony  be  heard.  The  parties,  respectively,  shall 
produce  before  the  arbitrator  all  books,  docmnents, 
papers  and  writings  in  their  custody,  power  or  control, 
relating  to  the  matters  referred,  which  the  arbitrator 
may  require. 

Third:  It  is  agreed  that  the  said  arbitrator  may  use 
and  consider  in  his  award  such  knowledge  as  he  has  gained, 
prior  to  the  making  of  this  agreement,  of  the  affairs  and 
the  transactions  connected  therewith. 

Fourth:  It  is  agreed  that  said  arbitrator  shall  have 
full  and  sole  discretion  as  to  the  manner  of  conducting 
the  hearings  to  be  held  upon  this  agreement  of  arbitration. 

Fifth:  It  is  further  agreed  that  the  arbitrator  have 
three  months,  from  the  time  of  final  submission,  within 
which  to  submit  his  award. 

Sixth:  The  parties  to  this  agreement  shall  signify 
their  intention  of  finally  submitting,  by  stipulation  in 
writing  to  be  signed  by  them  and  turned  over  to  the 
arbitrator. 

Seventh  :  It  is  understood  and  agreed  by  and  between 
the  parties  to  this  agreement  that  this  is  an  arbitration 
pursuant  to  the  Code  of  Civil  Procedure  of  the  State  of 
New  York,  and  that  a  judgment,  upon  the  decision  and 
award  of  the  arbitration,  is  to  be  entered  in  the  New  York 
Supreme  Court  for  the  County  of  New  York. 

Eighth  :  It  is  agreed  that  all  expenses  of  the  arbitration 
proceedings  and  steps  to  be  taken  therein,  to  the  entry 
of  final  judgment,  as  above  provided,  are  to  be  borne, 
share  and  share  alike,  by  the  parties  to  this  agreement. 

Ninth  :  It  is  further  agreed  by  and  between  the  parties 
37 
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hereto,  that  Simon  L.  Goldberg,  the  arbitrator  herein 
agreed  upon,  is  not  to  be  held  liable  in  anywise  or  manner 
whatsoever  by  reason  of  his  conduct,  acts  or  decision,  in 
connection  with  this  arbitration  proceeding. 

Tenth  :  It  is  further  agreed  by  and  between  the  parties 
hereto  that  after  the  decision  and  award  of  the  arbitra- 
tor is  made,  the  same  shall  be  binding  upon  the  parties 
to  this  agreement,  their  heirs,  executors,  administrators 
and  assigns.  It  is  also  agreed  by  Salomon  G.  Salomon 
that  he  will  assume  the  payment  of  any  award  and  judg- 
ment which  may  be  made  herein  against  Harry  G.  Salo- 
mon in  the  event  that  it  is  determined  at  any  time  that 
he  signed  this  arbitration  agreement  on  behalf  of  the 
party  of  the  third  part,  Harry  G.  Salomon,  without 
proper  authority  from  the  said  Harry  G.  Salomon,  and 
that  the  said  party  of  the  third  part  refuses  to  be  bound 
by  this  arbitration  agreement,  and  the  parties  hereto 
shall,  upon  the  rendition  of  such  decision,  exchange  gen- 
eral releases. 

In  Witness  Whereof,  the  parties  hereto  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above 
written. 

Salomon  Salomon      [Seal]. 

Sal.  G.  Salomon        [SeaJ]. 

Harry  G.  Salomon    [8eal\. 

by  Sal.  G.  Salomon. 

In  presence  of: 

M.  J.  Shoolbred. 

[Verification  by  Salomon  O.  Salomon.] 

[Verification  by  Salomon  Salomon.] 

[Verification  by  Salomon  O.  Salomon.] 
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Nathan  Cohen,  an  infant,  by  Samuel  Cohen,  his  guard- 
ian ad  litem.  Plaintiff,  v.  Samuel  Solomon,  and  Her- 
man Solomon,  as  executors  of  the  Estate  of  Mabx 
Solomon  and  Tillie  Salvin,  Defendants 

(City  Court  of  the  City  of  New  York,  April  11,  1912) 

Pleading;  complaint;  action  against  executors  as  such  for  injuries 
sustained  by  the  plaintiff  on  premises  under  executors'  control; 
amendment  of  complaint 

1.  A  complaint  in  which  it  is  alleged  that  the  defendants,  as 
executors,  are  in  control  of  certain  premises  and  that  the 
plaintiff  was  injured  by  reason  of  the  failure  of  the  defendants 
to  keep  the  premises  in  repair,  and  seeking  to  hold  the  de- 
fendants liable  in  their  representative  capacity,  is  demiurable, 
as  such  executors  are  liable  in  their  individual  capacity  only. 

2.  Where  the  defendant  has  demurred  to  the  complaint  the 
court  is  vested  with  power  xmder  Code  Civ.  Pro.,  §  723,  to 
permit  an  amendment  of  the  complaint  by  striking  out  all 
the  allegations  relating  to  the  defendants'  representative 
capacity  and  thereby  converting  the  action  into  one  against 
them  as  individuals. 

Demurrer  to  complaint. 
Sustained. 

Joseph  H.  Freedman,  for  the  plaintiff. 
Carl  Schurz  Petrasch,  for  the  defendants. 

Smith,  J. : 

The  defendant  Samuel  Solomon  demurs  to  the  amended 
complaint  herein  upon  the  ground  that  it  fails  to  allege 
facts  sufficient  to  constitute  a  cause  of  action.  The 
amended  complaint  alleges  in  substance  that  the  de- 
fendants, as  executors,  permitted  certain  premises  which 
were  under  their  control  to  become  and  remain  out  of 
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repair,  and  that  by  reason  thereof  the  plaintiff  fell  and 
sustained  injuries  for  which  he  seeks  to  recover  damages. 
At  the  outset  we  find  that  the  plaintiff  is  attempting  to 
hold  the  defendants  hable  in  their  representative  capacity 
as  executors  for  failing  to  use  reasonable  care  to  keep  the 
premises  which  were  under  their  control  in  proper  repair. 
This  neglect  on  the  part  of  the  defendants  is  a  violation 
of  a  personal  obUgation  imposed  by  law  by  virtue  of  their 
ownership,  and  they  alone  are  individually  liable  and 
cannot  be  sued  in  their  representative  capacity.  Keating 
V.  Stevenson,  21  App.  Div.  604;  47  Supp.  847.  The  court, 
however,  is  vested  with  power  under  §  723,  Code  Civil 
Procediu*e,  to  permit  an  amendment  of  the  complaint 
by  striking  out  all  the  allegations  relating  to  the  defend- 
ant's representative  capacity  and  thereby  converting 
the  action  into  one  against  the  defendants  as  individuals. 
Boyd  V.  U.  S.  Mart.  &  Trust  Co.,  187  N.  Y.  262.  Under 
these  circumstances  it  would  serve  no  useful  piurpose  to 
require  the  plaintiff  to  commence  this  action  de  novo, 
since  the  defendants  have  already  appeared  in  this  action 
by  counsel.  Johnson  v.  Phomix  Bridge  Co.,  121  N.  Y. 
Supp.  699-700.  The  court  will  sustain  the  demurrer, 
with  S20  costs,  and  give  leave  to  the  plaintiff  to  serve  an 
amended  complaint  against  the  defendants  individually 
within  twenty  days  from  the  entry  of  an  order  herein 
upon  payment  of  said  costs.  Settle  order  on  two  days' 
notice. 
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Statement  of  Case 


Lyell  Avenue  Lumber  Company,  Suing  in  Its  Own  Be- 
half and  in  Behalf  of  Other  Creditors  of  The  State 
Hotel  Company,  Respondent,  v.  Margaret  V.  Light- 
house ET  AL.,  as  Executors  of  John  C.  Lighthouse, 
Deceased,  Appellants  * 

(208  N.  Y.  628;  aff'g  without  opinion  151  App.  Div.  902;  135  Supp. 

1124,  no  opinion) 

Corporations;  creditors'  action  against  stockholders  to  recover 
amount  remaining  unpaid  on  their  stock  subscriptions 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 
entered  June  4,  1912,  affirming  a  final  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  at  Special 
Term  in  an  action  against  stockholders  of  a  corporation 
to  recover  an  amoimt  remaining  unpaid  on  their  stock 
subscriptions  and  apply  the  same  to  the  pajnnent  of 
creditors  of  such  corporation. 

Sardius  D.  Bentley,  for  appellants. 


^  For  complaint  from  this  case,  see  post,  page  582.  For  findings, 
see  post,  page  586.    For  interlocutory  judgment,  see  post,  page  598. 

For  complaint  in  an  action  to  enforce  contract  by  corporation  to 
repurchase  its  own  stock  from  Richards  v.  Ernst  Wiener  Co.,  207  N.  Y. 
59,  see  3  Bradbury's  Pl.  &  Pr.  Rep.  247. 

For  complaint  in  an  action  by  a  stockholder  to  compel  the  corpora- 
tion to  sell  to  the  stockholder  a  proportion  of  increased  capital  stock 
at  par,  pursuant  to  the  by-laws  of  the  corporation,  from  Sommer  v. 
Amuyr  Gas  and  Oil  Co,,  207  N.  Y.  739,  see  3  Bradbury's  Pl.  &  Pr. 
Rup.  513. 

For  complaint  in  an  action  on  a  subscription  agreement  to  stock  of 
raih-oad  qorporation,  after  formation,  from  Lowville  &  Beaver  R.  Co,  v. 
Elliott,  196  N.  Y.  545,  see  Bradbury's  Rules  op  Pleading,  page  991. 

For  complaint  on  subscription  to  stock  of  foreign  corporation  brought 
by  a  temporary  receiver,  from  Myers  v.  Sturgis,  197  N.  Y.  526,  see 
Bradbxtry's  Rxtles  of  Pleading,  page  995.  See  also  report  of  the 
same  case  in  note  to  the  form  last  mentioned. 
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Nicholas  J.  Weldgen,  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullbn,  Ch.  J.,  Willard  Bartlett,  Chase, 
CuDDEBACK,  HoGAN  and  Miller,  JJ.,  Absent:  Gray,  J. 


Form  No.  86 


Complaint;  Corporatioiis;  Creditors'  Action  against  Stoddiolders  to 
Recover  Amount  Remaining  Unpaid  on  Their  Stock  Subscrip- 
tions ^ 

Supreme  Court,  Monroe  County. 


Lyell  Avenue  Lumber  Company, 
suing  in  its  own  behalf,  and  in 
the  behalf  of  other  Creditors  of 
the  State  Hotel  Company, 

Plaintiff, 
against 
John   C.    Lighthouse,    Joseph   A. 
Wolford,   Julius  R.   Vogelsang, 
WiUiam  G.  Adams  and  Edward 
J.  Ryan, 

Defendants, 

The  above-named  plaintiff  suing  in  its  own  behalf, 
and  in  behalf  of  all  other  creditors  of  The  State  Hotel 
Company  complains  and  alleges : 

1.  That  the  plaintiff  is  a  domestic  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of  New  York 
and  having  its  principal  office  for  the  transaction  of 
business  in  the  City  of  Rochester,  New  York. 

1  From  Lyell  Avenue  Lumber  Co.  v.  Lighthouse ,  208  N.  Y.  628;  aff'g 
without  opinion  151  App.  Div.  902;  135  Supp.  1124.  See  anUf  page 
581.  For  findings  from  this  case,  see  po8<,  page  586.  For  interlocutory 
judgment,  see  postf  page  598. 
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2.  That  The  State  Hotel  Company  was  and  is  a  domes- 
tic stock  corporation  organized  under  and  by  virtue  of  the 
Business  Corporations'  Law  of  the  State  of  New  York, 
by  virtue  of  the  certificate  of  incorporation  filed  on  or 
about  January  13th,  1908. 

3.  That  the  purposes  for  which  said  corporation  was 
formed  as  set  forth  in  the  certificate  of  incorporation 
thereof  were  among  other  things  ''To  carry  on  the  busi- 
ness of  hotel  and  innkeepers,  restaurant  keepers,  etc.,'' 
and  "To  purchase,  lease  or  hire  or  otherwise  acquire, 
hold,  maintain,  improve,  alter  or  to  sell,  convey,  mort- 
gage or  otherwise  dispose  of  real  estate." 

4.  That  said  certificate  of  incorporation  provided  that 
the  principal  office  of  said  corporation  should  be  located 
in  the  City  of  Rochester,  New  York,  and  that  the  author- 
ized capital  stock  of  the  said  The  State  Hotel  Company 
specified  in  its  certificate  of  incorporation  was  one  himdred 
thousand  dollars,  ($100,000)  divided  mto  1000  shares  of 
the  par  value  of  $100  per  share,  and  that  the  amount  of 
the  capital  stock  and  the  par  value  of  the  shares  have  not 
been  changed  since  the  incorporation  of  said  corporation. 

5.  That  on  or  about  January  7th,  1908,  the  defendants 
above  named  entered  into  an  agreement  in  writing  whereby 
it  was  agreed  to  organize  a  corporation  to  be  known  as 
The  State  Hotel  Company  and  whereby  each  of  the  said 
defendants  agreed  to  take  and  pay  for  the  number  of 
shares  of  capital  stock  set  opposite  their  respective  name ; 
that  the  amoimt  set  opposite  the  names  of  said  sub- 
scribers to  said  agreement  was  as  foUows: 

John  C.  Lighthouse,  50  shares;  Joseph  A.  Wolford, 
25  shares;  JuUus  R.  Vogelgesang,  25  shares;  William  G. 
Adams,  1  share;  Edward  J.  Ryan,  10  shares. 

6.  That  thereafter,  pursuant  to  said  agreement  a  cor- 
poration known  as  The  State  Hotel  Company  was  duly 
organized  and  began  the  carrying  on  of  bushxess  as  a 
corporation. 

7.  That  the  said  defendant,  John  C.  Lighthouse,  paid 
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into  the  said  The  State  Hotel  Company  on  account  of 
said  shares  of  stock  so  subscribed  for  by  him,  the  sum  of 
$2,809,  and  that  a  balance  of  $2,191  is  still  due  and  un- 
paid of  the  par  value  for  said  stock  of  said  defendant. 

8.  On  information  and  belief,  that  said  defendants, 
Joseph  A.  Wolford,  Julius  R.  Vogelgesang,  William  G. 
Adams,  had  not  at  the  time  of  the  entry  of  the  judgment 
hereinafter  set  forth,  and  never  have  paid  into  said  cor- 
poration or  to  any  of  its  officers  the  amount  of  the  par  value 
of  said  capital  stock  so  subscribed  for  by  each  of  said  de- 
fendants respectively. 

9.  On  information  and  belief,  that  the  defendant 
Edward  J.  Ryan  has  paid  into  said  corporation  the  full 
par  value  of  the  capital  stock  so  subscribed  for  by  him. 

10.  That  after  the  organization  of  said  The  State 
Hotel  Company  and  or  about  February  8th,  1908,  and 
at  divers  dates  thereafter  from  said  February  8th,  to  the 
22d  day  of  April,  1908,  the  plaintiff  sold  and  delivered 
to  The  State  Hotel  Company  at  the  special  instance  and 
request  of  its  officers  and  agents,  goods,  wares  and  mer- 
chandise of  the  reasonable  value  and  at  the  agreed  price 
of  $818.15;  that  on  or  about  March  7,  1908,  the  said  cor- 
poration paid  the  plaintiff  the  smn  of  $200  and  received 
credit  therefor;  that  on  or  about  March  23d,  1908,  the 
defendant  paid  the  plaintiff  the  further  sum  of  $134.95 
and  received  credit  therefor;  and  that  on  or  about 
March  23d,  1908,  said  corporation  returned  to  plaintiff 
goods,  wares  and  merchandise  consisting  of  lumber  and 
building  materials  to  the  reasonable  value  and  agreed 
price  of  $12.50  and  received  credit  therefor,  leaving 
due  and  unpaid  from  said  corporation  to  the  plaintiff  the 
sum  of  $470.70,  and  that  no  part  of  said  balance  has  ever 
been  paid. 

11.  That  thereafter  and  on  the  28th  day  of  September, 
1908,  a  judgment  was  duly  rendered,  entered  and  per- 
fected in  the  Municipal  Court  of  the  City  of  Rochest^, 
in  favor  of  the  plaintiff  and  against  the  said  The  State 
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Hotel  Company  on  the  claim  hereinbefore  set  forth  for 
the  sum  of  $496.99;  that  a  transcript  of  said  judgment  was 
on  the  same  day  filed  and  said  judgment  duly  docketed 
in  the  office  of  the  Clerk  of  the  Coxmty  of  Monroe,  New 
York;  that  an  execution  upon  said  judgment  against  the 
property  of  said  The  State  Hotel  Company  was  thereafter 
and  on  the  28th  day  of  September,  1908,  duly  issued  out 
of  the  County  Court  of  Monroe  County  and  deUvered  to 
the  sheriff  of  Monroe  County  which  said  execution  was 
returned  wholly  unsatisfied,  and  that  said  judgment  re- 
mains whoUy  unsatisfied  and  unpaid. 

12.  That  said  debt  was  payable  to  the  plaintiff  within 
two  years  from  the  time  it  was  contracted,  and  that  this 
action  is  brought  within  two  years  from  the  time  it  be- 
came due;  that  at  the  time  said  debt  was  contracted  the 
defendants  John  G.  Lighthouse,  Joseph  A.  Wolford, 
Julius  R.  Vogelgesang  and  WilUam  G.  Adams,  had  not 
paid  in  the  sirnis  due  and  unpaid  upon  their  several  sub- 
scriptions for  stock  of  The  State  Hotel  Company  as  here- 
mbefore  set  forth,  nor  have  said  sums  been  paid  in  at  the 
time  of  the  commencement  of  this  action. 

13.  On  information  and  beUef  that  the  defendants 
are  all  the  stockholders  and  subscribers  for  capital  stock 
of  said  corporation,  and  that  the  defendants  Joseph  A. 
Wolford,  JuUus  R.  Vogelgesang  and  William  G.  Adams 
are  insolvent;  that  there  are  other  creditors  of  The  State 
Hotel  Company  besides  the  plaintiff,  and  the  claims 
of  such  creditors  aggregate  approximately  the  sum  of 
SI  ,700,  that  the  total  debts  including  the  debt  of  this 
plaintiff  amounts  to  about  $2,200. 

Wherefore,  this  plaintiff  demands  judgment  against 
the  defendant  stockholders  herein  in  its  own  behalf, 
and  in  behalf  of  all  the  other  creditors  of  The  State  Hotel 
Company,  who  may  choose  to  come  in  and  share  the 
benefits  and  expenses  of  this  action,  for  the  recovery  from 
said  defendant  stockholders  equally  and  ratably  to  the 
extent  of  the  amount  unpaid  by  them  on  the  stock  of 
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The  State  Hotel  Company  at  the  par  value  thereof  held 
and  owned  by  said  defendant  stockholders  respectively, 
for  the  adjustment  of  all  liabilities  on  the  part  of  said 
stockholders  to  contribute  to  the  payments  of  all  debts 
of  The  State  Hotel  Company,  and  for  the  adjustment 
of  all  claims  of  creditors  to  the  fund  thus  created,  and  for 
the  payment  to  each  of  the  creditors  of  said  corporation 
entitled  to  share  therein  his  claim  against  the  same  or 
so  much  thereof  ratably  and  proportionately  as  such 
sums  will  be  sufficient  to  pay;  for  such  other  and  further 
relief  in  the  premises  as  to  the  court  may  seem  just  and 
equitable,  besides  the  costs  of  this  action. 

Alexander  Ons, 
Attorney  for  plaintiff, 
911-914  Wilder  Bldg., 
Rochester,  N.  Y. 
[Verification.] 
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Recover  Amount  Remaining  Unpaid  on  Their  Stock  Subscrip- 
tions 1 

Supreme  Court,  Monroe  County. 


Same  title  as  Complaint. 

All  of  the  issues  of  fact  raised  by  the  answer  of  the 
defendant  John  C  Lighthouse,  except  the  issue  of  the 
solvency  of  the  defendants  Joseph  A.  Wolford,  Julius  R. 
Vogelgesang  and  William  G.  Adams,  and  the  names  of 
the  creditors  of  The  State  Hotel  Company  other  than 
the  plaintiff  and  the  amounts  of  their  claims,  coming 

1  From  Lyell  Avenue  Lumber  Co.  v.  Lighthouse,  208  N.  Y.  628;  aflf'g 
without  opinion  151  App.  Div.  902;  135  Supp.  1124.  See  anUj  page 
581.  For  complaint  from  this  case,  see  arUey  page  582.  For  interloc- 
utory judgment,  see  posi^  page  598. 
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on  to  be  tried  by  this  court  at  a  Special  Equity  Term 
thereof  held  by  the  undersigned  judge  without  a  jury 
and  having  been  tried  on  the  16th  and  17th  days  of  Febru- 
ary, 1909,  and  the  allegations  and  evidence  of  the  parties 
having  been  heard  and  it  appearing  that  the  smnmons  and 
complaint  have  been  duly  served  on  all  the  parties  named 
as  defendants  herein  except  the  defendant  Julius  R.  Vogel- 
gesang  who  was  and  still  is  without  the  State  of  New 
York  and  on  whom  the  plaintiff  was  unable  to  obtain 
service  of  the  summons  and  complaint  herein  and  that 
none  of  said  defendants  have  appeared,  answered  or 
demurred  except  the  defendants,  John  C.  Lighthouse 
and  Edward  J.  Ryan  who  have  appeared  and  answered 
by  S.  D.  Bentley  and  E.  K.  Van  Allen,  respectively,  and 
the  defendant  William  G.  Adams,  who  appeared  and 
answered  the  original  complaint  herein  by  W.  B.  Simson, 
his  attorney,  but  who  made  default  in  answering  or  de- 
murring to  the  amended  complaint  duly  served  herein  and 
that  the  time  to  appear  and  answer  or  demur  has  expired 
as  to  all  of  said  defendants. 

Now,  after  hearing  Otis  &  Weldgen  in  behalf  of  the 
plaintiffs  and  S.  D.  Bentley  and  E.  K.  Van  Allen,  on 
behalf  of  the  defendants,  John  C.  Lighthouse  and  Ed- 
ward J.  Ryan,  respectively,  and  due  deliberation  having 
been  had,  I  decide  and  find  as  follows: 

FINDINGS  OF  FACT 

I.  That  a  certificate  and  a  receipt  duly  signed  and 
executed  in  words  and  figures  following  was  filed  in  the 
office  of  the  Clerk  of  Monroe  County  and  recorded  therein 
in  Liber  17  of  Incorporations,  page  15,  on  the  13th  day 
of  January,  1909. 

CEBTIFICATE    OF    INCORPORATION    OF    THE    STATE    HOTEL 

COMPANY 

We,  the  undersigned,  all  being  persons  of  full  age  and 
at  least  two-thirds  being  citizens  of  the  United  States, 
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and  at  least  one  of  us  a  resident  of  the  State  of  New  York, 
desiring  to  form  a  stock  corporation,  pursuant  to  the 
provisions  of  the  Business  Corporations  Law  of  the  State 
of  New  York,  do  hereby  make,  sign,  acknowledge  and 
file  this  certificate  for  that  purpose  as  follows : 

First:  The  name  of  the  proposed  corporation  is  The 
State  Hotel  Company. 

Second:  That  purposes  for  which  it  is  to  be  formed 
are  to  carry  on  the  business  of  Hotel  and  Lin  Keepers, 
restaurant  keepers,  tobacconists,  dealers  in  provisions, 
wine  and  liquor  dealers,  barbers  and  hair  dressers, 
news  dealers  and  proprietors  or  managers  of  theatres, 
opera  houses  and  other  places  of  public  entertainment. 

Third :  To  purchase,  lease  or  hire,  or  otherwise  acquire, 
to  hold,  own,  maintain,  improve,  alter  and  to  sell,  convey, 
mortgage  or  otherwise  dispose  of  real  estate  and  personal 
property  and  interest  therein  in  or  out  of  this  State,  and 
in  such  place  or  places  in  the  several  States  and  territories 
of  the  United  States,  District  of  Columbia,  colonial 
possessions  or  territorial  acquisitions  of  the  United  States 
and  any  foreign  countries,  as  shall  from  time  to  time  be 
found  necessary  and  convenient  for  the  purposes  of  the 
company's  business:  to  have  one  or  more  offices  to  cany 
on  all  or  any  part  of  its  operations  and  business  in  any 
State  or  territory  of  the  United  States  and  in  any  foreign 
country  or  place. 

Fourth:  The  amount  of  the  capital  stock  is  one  hun- 
dred thousand  dollars  ($100,000). 

Fifth:  The  number  of  shares  of  which  the  capital 
stock  shaU  consist  is  one  thousand  (1,000)  shares  of  the 
par  value  of  one  hundred  dollars  ($100)  each,  and  the 
amount  of  capital  with  which  said  corporation  will  begin 
business  is  one  thousand  dollars  ($1,000). 

Sixth:  Its  principal  business  office  is  to  be  located 
in  the  City  of  Rochester,  N.  Y.,  in  the  County  of  Monroe 
and  State  of  New  York. 

Seventh :  Its  duration  is  to  be  fifty  years. 
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Eighth :  The  number  of  its  directors  is  to  be  three. 
Ninth:  The  names  and  postoffice   addresses   of  the 
directors  for  the  first  year  are  as  follows: 


Name 


Joseph  A.  Wolford, 


Postoffice  Address 


No.  of 
Shares 
17  shares. 


Julius  R.  Vogelgesang; 
William  G.  Adams, 


278  Main  St.,  East, 

Rochester,  N.  Y., 

75  Manhattan  St., 

Rochester,  N.  Y., 

27  Frank  St., 

Rochester,  N.  Y., 

Tenth:  The  names  and  postoffice  addresses  of  the  sub- 
scribers to  the  certificate  and  a  statement  of  the  number 
of  shares  of  stock  which  each  agrees  to  take  in  the  corpora- 
tion are  as  follows: 

Postoffice  Address 


17  shares. 


17  shares. 


Name 


Joseph  A.  Wolford, 


No.  of 

Shares 

17  shares. 


Julius  R.  Vogelgesang, 
William  G.  Adams, 


17  shares. 
17  shares. 


ss. 


278  Main  St.,  East, 
Rochester,  N.  Y., 
75  Manhattan  St., 
27  Frank  Street, 

In  Witness  Whereof,  we  have  made,  signed,  acknowl- 
edged and  filed  this  certificate  in  duplicate. 
Dated  this  6th  day  of  January,  1908. 

State  of  New  York, 
County  of  Monroe, 

On  the  6th  day  of  January,  1908,  before  me  personally 
came  Joseph  A.  Wolford,  Julius  R.  Vogelgesang,  William 
G.  Adams,  to  me  personally  known  to  be  the  same  per- 
sons described  in  and  who  made  and  signed  the  foregoing 
certificate  and  severally,  duly  acknowledged  to  me  that 
they  had  made,  signed,  and  executed  the  same  for  the 
purposes  therein  set  forth. 

D.  Edgar  Parsons, 
Notary  Public. 
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$50.00.    Treasurer's  OflBce:  State  of  New  York. 

Albany,  Jan.  8,  1908. 
E. 

Received  for  The  State  Hotel  Company  fifty  and 
00/100  dollars  in  ful  of  tax  of  one-twentieth  of  one  per 
centum  upon  the  Capital  Stock  of  $100,000.00  of  the 
above-named  Company  for  the  privilege  of  organization, 
pursuant  to  Chapter  908,  Laws  of  1896  as  amended. 

G.  W.  Batten, 
Deputy  Treasurer. 
J.  A.  Wendell, 
Asst.  Second  Deputy  Comptroller. 

n.  That  the  amount  of  the  capital  stock  of  said  cor- 
poration and  the  par  value  of  the  shares  thereof  as  set 
forth  in  said  certificate  have  not  been  changed  since  said 
corporation. 

III.  That  prior  to  the  incorporation  of  said  The  State 
Hotel  Company  and  on  or  about  the  7th  day  of  January, 
1908,  the  defendants  entered  into  an  agreement  in  writing, 
duly  signed  and  executed  by  them  and  each  of  them  in 
the  words  and  figures  following,  to  wit : 

Memorandum  op  Agreement  made  January  7th, 
1908,  by  and  between  the  persons  whose  names  are  under- 
signed. 

WITNESSETH:  That  the  said  parties  have  agreed  and 
hereby  agree  as  follows : 

1st.  That  they  will  organize  a  corporation  imder  the 
laws  of  New  York  to  be  known  as  The  State  Hotel  Com- 
pany to  purchase  the  property  known  as  205  State  Street, 
Rochester,  N.  Y.,  and  to  there  conduct  and  carry  on  a 
hotel. 

2d.  And  to  that  end  they  each  hereby  subscribe  and 
agree  to  take  and  pay  for  the  number  of  the  shares  of 
the  capital  stock  of  said  company  set  opposite  their 
respective  names;  such  shares  to  be  of  the  par  value  of 
$100  each  and  the  total  capital  stock  of  said  company  to 
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be  $100,000  divided  into  1,000  shares  of  the  par  value  of 
$100  each. 

3d.  That  the  above-described  real  estate  shall  be  put 
into  said  company  at  $55,000  by  the  present  owners 
thereof;  and  paid  up  stock  issued  to  them  thereon  as 
fully  paid  up  stock.  Subscriptions  for  capital  stock  shall 
be  payable  in  cash  as  follows:  One-half  at  time  of  sub- 
scribing therefor  and  the  unpaid  balance  from  time  to 
time  as  called  for  by  the  directors  of  such  corporation. 

4th.  The  directors  for  the  first  year  shall  be  J.  A.  Wol- 
ford,  J.  R.  Vogelgesang,  Wm.  G.  Adams  and  the  duration 
of  the  company  shall  be  fifty  years,  and  its  place  of  busi- 
ness at  205  State  Street,  Rochester,  N.  Y. 


Name 

Residence 

No.  of  Shares 

J.  C.  Lighthouse, 

193  State  Street, 

50  shares 

Joseph  A.  Wolford, 

25       " 

JuUus  R.  Vogelgesang 

J 

25       " 

William  G.  Adams, 

1       " 

E.  J.  Ryan, 

10       " 

That  the  defendant,  John  C.  Lighthouse,  signed  said 
subscription  agreement  upon  an  oral  condition  and  agree- 
ment made  at  the  time  of  such  signing  with  the  persons 
who  soUcited  his  subscription,  to  the  effect  that  such 
subscription  should  not  be  binding  unless  and  until  the 
company  had  $40,000  with  which  to  pay  the  mortgage 
which  he  held  upon  the  property  at  No.  205  State 
Street. 

IV.  That  at  the  time  of  the  making  of  said  subscription 
agreement  said  certificate  of  incorporation  had  been 
prepared  and  executed  and  that  after  the  making  of  said 
subscription  agreement  said  certificate  as  prepared  was 
filed  and  recorded  in  the  office  of  the  Secretary  of  State 
at  Albany,  N.  Y.,  on  the  8th  day  of  January,  1908,  and  a 
duplicate  copy  thereof  filed  and  recorded  in  the  Monroe 
County  Clerk's  office  as  found  in  Finding  No.  1,  and 
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the  signatures  of  the  parties  to  said  certificates  were  made 
at  the  end  of  the  paragraph  numbered  "tenth"  and 
immediately  before  the  attestation  clause. 

V.  That  after  the  incorporation  of  said  The  State 
Hotel  Company  said  corporation  began  the  carrying 
on  of  business  as  a  corporation  and  altered  into 
and  upon  the  premises  at  No.  205  State  Street  in  the 
City  of  Rochester,  Monroe  County,  New  York,  and 
employed  workmen  and  mechanics  for  the  purpose  of 
re-fitting  and  re-modeling  such  building  fof  a  hotel  and 
purchased  from  various  merchants,  tradesmai,  and 
material  men,  goods,  wares  and  merchandise  to  be  used 
in  the  re-fitting  and  re-modeling  of  said  building  for  a 
hotel  and  that  the  plaintiff  sold  and  delivered  to  The 
State  Hotel  Company  at  the  request  of  its  officers  and 
agents  lumber  and  building  materials  to  be  used  and 
used  in  the  work  of  re-fitting  and  re-modeling  said  build- 
ing as  a  hotel. 

That  the  dates  on  which  the  plaintiff  sold  and  delivered 
to  The  State  Hotel  Company  said  lumber  and  building 
materials  and  the  value  and  agreed  price  of  said  material 
on  each  of  said  dates  is  as  follows: 


Feby.    8,  1908,  Lumber  S  70.40 

"  11,  "  "  33.60 

''  11,  "  ''  93.38 

''  12,  "  "  5.00 

"  13,  ''  "  44.01 

"  14,  ''  "  25.00 

"  17,  "  ''  78.70 

''  28,  "  ''  24.86 

*'  29,  "  ''  35.00 

Mch.  5,  "  "  25.00 

"  19,  "  "  7.50 

"  20,  "  "  199.25 

"  23,  "  "  75.00 

"  25,  "  "  26.20 
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Apl.      4,  1908,  Lumber $  7.96 

"      10,     "  "        1.80 

34.23 

"      16,     "  "        17.67 

"     22,     "  "        1.00 


$805.65 


That  the  State  Hotel  Company  paid  to  the  plaintijff 
on  account  of  said  sales  of  lumber  and  materials  and 
received  credit  therefor,  as  follows: 

On  March    7,  1908 $200.00 

"     23,  1908 134.95 

leaving  a  balance  due  and  owing  on  the 

23d  day  of  April,  1908,  of 470.70 

and  that  no  part  of  said  balance  has  ever  been  paid. 

VI.  That  on  or  about  the  10th  day  of  March,  1908, 
at  a  stockholders'  meeting  of  said  The  State  Hotel  Com- 
pany all  of  said  defendants  except  the  defendant,  John  C. 
Lighthouse,  were  present  in  person  and  took  part  in  the 
biisiness  of  said  corporation  at  said  stockholders'  meeting. 

VII.  That  prior  to  said  stockholders'  meeting  at  St. 
Mary's  Hospital  in  the  City  of  Rochester,  N.  Y.,  the 
defendant  John  C.  Lighthouse  made,  signed  and  delivered 
to  Joseph  A.  Wolford  a  written  proxy  authorizing  said 
Joseph  A.  Wolford  to  vote  his  stock  in  said  The  State 
Hotel  Company  at  said  meeting;  that  at  said  meeting 
fifty  shares  of  stock  were  voted  by  Joseph  A.  Wolford  for 
John  C.  Lighthouse  under  and  by  virtue  of  said  proxy. 

VIII.  That  prior  to  the  furnishing  of  materials  by  the 
plaintiff  The  State  Hotel  Company  the  defendant  John  C. 
Lighthouse  represented  to  an  employee  of  the  plaintiff 
that  he  was  a  stockholder  in  The  State  Hotel  Company. 

IX.  That  the  defendant  John  C.  Lighthouse  was  aware 
that  the  work  of  altering  and  re-modeling  the  building 
at  205  State  Street,  Rochester,  N.  Y.,  was  being  done 
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by  The  State  Hotel  Company;  that  he  loaned  the  com- 
pany money  from  time  to  time  as  the  work  progressed 
and  interviewed  a  plumber  and  procured  his  services  for 
The  State  Hotel  Company,  in  the  alteration  of  said 
building  and  interested  himself  in  promoting  the  hotel. 

X.  That  on  or  about  the  28th  day  of  September,  1908, 
a  judgment  was  diily  rendered,  entered  and  perfected 
in  the  Mimicipal  Court  of  the  City  of  Rochester  in  favor 
of  the  plaintiff  and  against  the  said  The  State  Hotel 
Company  on  account  of  the  claim  of  the  plaintiff  against 
said  corporation  for  lumber  and  building  materials 
fiunished,  for  the  sum  of  $496.99;  that  a  transcript  of 
said  judgment  was  on  the  same  day  filed  and  said  judg- 
ment duly  docketed  in  the  oflSce  of  the  clerk  of  the  County 
of  Monroe  and  that  an  execution  upon  said  judgment 
against  the  proi)erty  of  the  said  The  State  Hotel  Com- 
pany was  thereafter  and  on  the  28th  day  of  September, 
1908,  duly  issued  out  of  the  County  Court  and  delivered 
to  the  sheriff  of  Monroe  County  which  said  execution 
was  returned  wholly  unsatisfied  and  that  said  judgment 
remains  wholly  imsatisfied  and  impaid. 

XL  That  the  debt  owing  by  The  State  Hotel  Company 
to  the  plaintiff  was  payable  to  the  plaintiff  within  two 
years  from  the  time  it  was  contracted  and  that  this  action 
was  brought  within  two  years  from  the  time  said  debt 
became  due. 

XII.  That  at  the  time  said  debt  was  contracted  and  at 
the  time  of  the  entry  of  the  judgment  hereinbefore  set 
forth  and  of  the  return  of  the  execution  thereof  unsatis- 
fied the  defendant  John  C.  Lighthouse  had  not  paid  into 
said  corporation  the  amoimt  of  his  subscription  to  the 
stock  of  the  said  The  State  Hotel  Company  as  above  set 
forth  nor  had  the  said  sxun  or  any  part  thereof  been  paid 
at  the  time  of  the  commencement  of  this  action. 

XIII.  That  the  defendants  are  all  the  stockholders 
of  and  subscribers  to  the  capital  stock  of  The  State  Hotel 
Company. 
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CONCLUSIONS  OP  LAW 

L  That  The  State  Hotel  Company  is  a  domestic  stock 
corporation  duly  organized  on  the  13th  day  of  January, 
1908,  and  existing  imder  and  by  virtue  of  the  Business 
Corporations'  Law  of  the  State  of  New  York. 

II.  That  the  plaintiff  suing  in  its  own  behalf  and  in 
behalf  of  all  other  creditors  of  The  State  Hotel  Company 
is  entitled  to  maintain  this  action  against  the  stockholders 
of  The  State  Hotel  Company. 

III.  That  the  defendant  John  C.  Lighthouse  is  liable, 
on  his  written  subscription,  for  fifty  shares  of  stock  of 
The  State  Hotel  Company  and  that  the  alleged  condition 
to  the  effect  that  his  subscription  should  not  be  binding 
unless  and  until  the  company  had  $40,000  with  which  to 
pay  the  mortgage  which  he  held  upon  the  property  at 
No.  205  State  Street  in  the  City  of  Rochester,  N.  Y.,  is 
invalid  and  not  available  to  the  defendant  John  C.  light- 
house to  defeat  the  legal  effect  of  such  subscription. 

IV.  That  the  purposes  of  said  corporation  as  set  forth 
in  the  said  certificate  of  incorporation  were  materially 
changed  and  enlarged  from  the  purposes  of  the  corporation 
as  set  forth  in  said  subscription  agreement  and  released  the 
defendant  John  C.  Lighthouse  from  his  subscription,  im- 
less  he  waived  and  ratified  such  change  and  enlargement. 

V.  That  the  execution  of  the  proxy  to  vote  his  stock 
in  The  State  Hotel  Company  and  his  participation  in  the 
affairs  of  the  Company  was  a  recognition  by  the  defend- 
ant John  C.  Lighthouse  of  his  position  as  a  stockholder  of 
The  State  Hotel  Company  and  a  ratification  of  the  form 
of  the  corporation  adopted  by  his  co-subscribers  and  an 
election  to  treat  said  corporation  as  the  one  provided  for 
in  his  subscription  contract  and  raises  the  presumption 
that  he  was  aware  of  the  enlargement  of  the  scope  of  the 
corporate  powers. 

VI.  That  the  defendant  John  C.  Lighthouse  is  a  stock- 
holder in  and  the  owner  and  holder  of  fifty  shares  of  the 
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capital  stock  of  The  State  Hotel  Company  of  the  par  value 
of  $100  per  share  as  to  the  creditors  of  said  corporation. 

VIL  Tliat  the  plaintiff  is  ^ititled  to  an  inteiiocutory 
judgment  herein  with  costs  against  the  defendant  stock- 
holders in  its  own  behalf  and  in  behalf  of  all  other  creditors 
of  The  State  Hotel  Company,  who  shall  come  in  and  prove 
their  debts  and  share  in  the  expenses  of  maintaining  this 
action  and  whose  debts  are  payable  within  two  yeais  from 
the  date  they  were  reqiectivdiy  contracted  and  which  be- 
came due  respectively  within  two  years  prior  to  the  com- 
mencement of  this  action  and  either  that  said  claims  have 
been  reduced  to  judgment  against  The  State  Hotel  Com- 
pany and  execution  thereon  returned  ^oUy  or  partly  un- 
satisfied or  such  facts  as  will  excuse  the  failure  to  obtain 
judgment  and  execution  against  the  company  and  wiU 
entitle  them  to  share  in  the  benefits  of  this  action  for  a 
recovery  from  said  defendant  stockholders  in  such  sums 
as  shall  be  determined  by  a  reference  to  be  provided  for 
by  said  interlocutory  judgment  to  the  extent  of  the 
amount  unpaid  by  them  respectively  of  the  stock  of  The 
State  Hotel  Company  at  the  par  value  thereof  held  and 
owned  by  said  defendant  stockholders. 

VIII.  That  a  referee  be  appointed  by  said  interlocutory 
judgment  to  take  the  proof  of  and  to  ascertain  the  names 
of  the  creditors  of  The  State  Hotel  Company  and  the 
amount  of  their  respective  claims  remaining  impaid  and 
for  which  the  stockholders  thereof  are  liable,  the  solvency 
of  the  defendants  Joseph  A.  Wolford,  Julius  R.  Vogel- 
gesang  and  William  G.  Adams,  the  expenses  of  the  plain- 
tiff that  have  been  and  the  expenses  that  will  be  npce^arily 
incurred  in  the  prosecution  of  this  action,  the  amount  to 
be  paid  to  the  several  creditors  by  the  defendants,  or  by 
such  of  them  as  shall  be  found  solvent  and  within  the 
jurisdiction  of  the  court  and  to  report  to  the  court  on  all 
matters  referred  to  him  with  all  convenient  speed,  the 
evidence  taken  by  him,  together  with  his  opinion  thereon. 

IX.  That   said   interlocutory   judgment   require   the 
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referee  to  insert  a  notice  in  a  newspaper  published  in  the 
City  of  Rochester,  Monroe  County,  New  York,  twice  a 
week  for  three  weeks  requiring  the  several  creditors  to 
preseint  and  prove  their  claims  before  said  referee  at  a 
time  and  place  to  be  designated  in  said  notice. 

X.  That  on  the  coming  in  of  said  report  of  said  referee 
and  the  confirmation  thereof,  plaintiff  be  entitled  to  a 
final  judgment  thereon  fixing  and  adjudging  the  several 
amounts  for  which  the  several  defendants  found  solvent 
and  within  the  jurisdiction  of  the  court  are  liable  and  ought 
severally  to  contribute  in  the  first  instance  and  the  ul- 
timate liability  of  each  of  said  defendants  in  case  any  of 
said  contributions  cannot  be  collected  by  execution 
against  said  parties  or  any  of  them;  that  said  final  judg- 
ment shall  also  fibc  the  proportion  of  said  fimd  to  which 
the  creditors  of  said  The  State  Hotel  Company  are  each 
entitled  and  for  the  payment  of  said  fund  into  court  and 
for  the  distribution  thereof  among  the  creditors  entitled 
thereby  in  the  proportion  therein  determined  and  also 
providing  that  the  expenses  of  the  plaintiff  incurred  in  the 
prosecution  of  this  action  and  for  costs  and  allowances 
to  be  therein  determmed  be  paid  out  of  said  fund;  that 
said  final  judgment  shall  also  provide  that  in  case  any  of 
said  contributions  to  said  fund  for  the  pajnnent  of  such 
claims,  expenses,  costs  and  allowances  is  or  are  not  paid 
by  the  parties  defendant  adjudged  to  severally  contribute 
as  aforesaid,  or  in  case  the  same  is  or  cannot  be  collected 
by  execution  against  said  parties  or  any  of  them,  that  the 
plaiatiff  be  allowed  to  collect  by  execution  or  otherwise, 
according  to  the  practice  of  this  court,  such  deficiency  or 
deficiencies  against  the  other  defendants  not  exceeding 
the  amoimt  remaining  impaid  on  the  par  value  of  the 
stock  of  The  State  Hotel  Company  held  by  each  of  them 
respectively,  sufficient  to  pay  such  clauns,  expenses,  costs 
and  allowances. 

XI.  That  all  other  questions  and  matters  not  deter- 
mined by  the  interlocutory  judgment  herein  be  reserved 
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for  detennination  by  the  final  judgment,  on  the  coming 
in  of  the  referee's  report. 
Dated  Jime  30th,  1909. 

Nathaniel  Foote, 

J.  S*  C« 


Fonn  No.  88 


Inteiloctttoiy  Judgment;  Corporatioiis;  Creditors'  Action  against 
Stockholders  to  Recover  Amount  Remaining  Unpaid  on  Their 
Stock  Subscriptions  ^ 

Supreme  Court,  Monroe  County. 


Same  Title  as  Complaint. 

I.  This  cause  having  been  regularly  brought  on  for  trial 
at  a  special  equity  term  of  this  court  on  the  16th  and 
17th  days  of  February,  1909,  at  the  Court  House  in  the 
City  of  Rochester,  Monroe  County,  New  York,  and  the 
defendant  John  C.  Lighthouse  appearing  by  his  attorney, 
S.  D.  Bentley,  and  the  defendant  Edward  J.  Ryan  ap- 
pearing by  his  attorney,  E.  K.  Van  Allen,  and  it  appear- 
ing that  the  summons  and  complaint  in  this  action  had 
been  duly  served  on  all  of  the  parties  named  as  defendants 
herein  excepting  JuUus  R.  Vogelgesang  and  that  none 
of  said  defendants  have  appeared,  answered  or  demurred 
except  the  defendants  John  C.  Lighthouse  and  Edward  J. 
Ryan,  and  the  defendant  William  G.  Adams  having 
appeared  and  answered  the  original  complaint  herein  by 
W.  B.  Simpson,  his  attorney,  but  made  default  in  pleading 
to  the  amended  complaint  duly  served  herein,  and  the 
court  having  heard  the  allegations  and  evidence  of  the 

1  From  LyeU  Avenue  Lumber  Co.  v.  Lighthouse,  208  N.  Y.  628;  aff'g 
without  opinion  151  App.  Div.  902;  135  Supp.  1124,  no  opinion.  For 
complaint  from  this  case,  see  ante,  page  582.  For  findings,  see  ante, 
page  586. 
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parties  and  after  due  deliberation  having  made  and  filed 
its  decision  on  the  30th  day  of  June,  1909,  containing 
a  statement  of  the  facts  foimd  and  the  conclusions  of 
law  thereon  and  directing  judgment  as  hereinafter  stated: 

Now,  on  motion  of  Otis  &  Weldgen,  attorneys  for 
the  plaintiff,  it  is 

Adjudged  and  Decreed,  that  The  State  Hotel  Com- 
pany is  a  domestic  stock  corporation  duly  organized 
on  the  13th  day  of  January,  1908,  and  ejdsting  under 
and  by  virtue  of  the  Business  Corporations'  Law  of 
the  State  of  New  York. 

II.  That  the  plaintiff  is  entitled  to  maintain  this  action 
against  the  defendant  stockholders  in  its  own  behalf 
and  in  behalf  of  all  the  other  creditors  of  The  State  Hotel 
Company  who  shall  come  in  and  prove  their  debts  and 
share  in  the  expenses  of  maintaining  this  action  and  whose 
debts  were  payable  within  two  years  prior  to  the  com- 
mencement of  this  action,  and  either  that  said  claims 
have  been  reduced  to  judgment  against  The  State  Hotel 
Company  and  execution  thereon  returned  wholly  or 
partly  imsatisfied,  or  such  facts  as  will  excuse  the  failure 
of  said  creditors  to  obtain  judgment  and  execution  against 
The  State  Hotel  Company  and  which  will  entitle  them 
to  share  in  the  benefits  of  this  action. 

III.  That  the  defendant  John  C.  Lighthouse  is  liable, 
on  his  written  subscription,  for  fifty  shares  of  stock  of 
The  State  Hotel  Company  and  that  the  alleged  condition 
to  the  effect  that  his  subscription  should  not  be  binding 
unless  and  until  the  company  had  $40,000  with  which 
to  pay  the  mortgage  which  he  held  upon  the  property  at 
No.  205  State  Street  in  the  City  of  Rochester,  N.  Y.,  is 
invalid  and  not  available  to  the  defendant  John  C.  Light- 
house to  defeat  the  legal  effect  of  such  subscription. 

IV.  That  the  purposes  of  said  corporation  as  set  forth 
in  said  certificate  of  incorporation  were  materially  changed 
and  enlarged  from  the  purposes  of  the  corporation  as 
set  forth  in  said  subscription  agreement  and  released  the 
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defendant  John  C.  Lighthouse  from  his  subficriptioii, 
unless  he  waived  and  ratified  such  change  and  enlarge- 
ment. 

V.  That  the  execution  of  the  proxy  to  vote  his  stock 
in  The  State  Hotel  Company  and  his  participation  in 
the  affairs  of  the  company  was  a  recognition  by  the  de- 
fendant John  C.  Lighthouse  of  his  position  as  a  stock- 
holder of  The  State  Hotel  Company  and  a  ratification  of 
the  form  of  the  corporation  adopted  by  his  co-subscribers 
and  an  election  to  treat  said  corporation  as  the  one  pro- 
vided for  in  his  subscription  contract  and  raises  the  pre- 
sumption that  he  was  aware  of  the  enlargement  of  the 
scope  of  the  corporate  powers. 

VI.  That  the  defendant  John  C.  Lighthouse  is  a  stock- 
holder in  and  the  owner  and  holder  of  fifty  shares  of  the 
capital  stock  of  The  State  Hotel  Company  of  the  par 
value  of  $100  per  share  as  to  the  creditors  of  said  cor- 
poration. 

VII.  That  Nelson  E.  Spencer,  Esq.,  of  the  City  of 
Rochester,  New  York,  be  and  he  hereby  is,  designated 
and  appointed  Referee,  to  take  proof  and  ascertain  the 
valid  claims  against  The  State  Hotel  Company  remaining 
unpaid  and  for  which  the  stockholders  thereof  are  liable 
and  to  ascertain  the  solvency  of  the  defendants  Joseph  A. 
Wolford,  Julius  R.  Vogelgesang  and  William  G.  Adams; 
that  he  ascertain  what  expenses  have  been  and  what 
expenses  will  be  necessarily  incurred  by  the  plaintiff 
in  the  prosecution  of  this  action;  that  he  ascertain 
the  amoimt  to  be  paid  to  the  several  creditors  by 
the  defendants  or  by  such  of  them  as  shall  be  found 
solvent  and  within  the  jurisdiction  of  the  court;  that  he 
also  ascertain  the  creditors  to  whom  said  defendants  are 
liable  and  the  amount  of  their  claims  for  which  the  de- 
fendants are  liable.  That  said  referee  insert  a  notice  in 
a  newspaper  published  in  the  City  of  Rochester,  Monroe 
Cotmty,  New  York,  twice  a  week  for  three  weeks  re- 
quiring the  several  creditors  of  The  State  Hotel  Company 
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to  present  and  prove  their  claims  before  said  referee 
at  a  time  and  place  designated  in  said  notice. 

VIII.  That  said  referee  make  and  report  to  the  court 
on  aU  the  matters  herein  referred  to  him  with  all  con- 
venient speed,  together  with  the  evidence  taken  by  him 
and  his  opinion  thereon  and  that  on  the  coming  in  of 
said  report  of  said  referee  and  the  confirmation  thereof, 
a  final  judgment  be  entered  herein  fixing  and  adjudging 
the  several  amounts  for  which  the  several  defendants 
foimd  solvent  and  within  the  jurisdiction  of  the  court 
are  liable  and  ought  severally  to  contribute  in  the  first 
instance  and  the  ultimate  liability  of  each  of  said  de- 
fendants in  case  any  of  said  contributions  cannot  be 
collected  by  execution  against  said  parties  or  any  of  them, 
and  also  fixing  the  proportion  m  which  the  creditors  of 
The  State  Hotel  Company  are  each  entitled  to  share  in 
said  fund  and  for  the  payment  of  said  fund  into  court 
and  for  the  distribution  thereof  among  the  creditors  en- 
titled thereby  m  the  proportion  therem  determined,  and 
also  providmg  that  the  expenses  of  the  plamtiJBF  incurred 
in  the  prosecution  of  this  action  and  for  costs  and  aUow- 
ances  to  be  therein  fixed  and  determined,  to  be  paid 
out  of  said  fund. 

IX.  That  said  final  judgment  shall  also  provide  that 
in  case  any  of  said  contributions  to  said  f imd  for  the  pay- 
ment of  such  claims,  expenses,  costs  and  allowances  is 
or  are  not  paid  by  the  parties  defendant  to  severally  con- 
tribute as  aforesaid,  or  in  case  the  same  is  or  cannot  be 
collected  by  execution  against  said  parties  or  any  of  them, 
that  the  plaintiff  be  allowed  to  collect  by  execution  or 
otherwise  according  to  the  practice  of  this  court,  such 
deficiency  or  deficiencies  against  the  other  defendants, 
not  exceeding  the  amount  remaining  unpaid  on  the  par 
value  of  the  stock  of  the  State  Hotel  Company  held  by 
each  of  them  respectively,  sufiicient  to  pay  such  claims, 
expenses,  costs  and  allowances. 

X.  That  all  questions  and  matters  not  determined  by 
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this  interlocutory  judgment  be  reserved  for  determina- 
tion by  the  final  judgment  on  the  coining  in  of  said  referee's 
report,  and  that  the  plaintiff  have  leave  to  apply  to  this 
court  for  such  further  order  or  judgment  as  it  may  be 
advised. 

Interlocutory  judgment  signed  this  30th  day  of  June, 
1909. 

James  L.  Hotchkiss, 

Clerk. 
Enter, 
N.  F., 
J.  8.  C* 


EifMA  J.  Weber,  Respondent,  v.  Citizens'  Trust  Com- 
pany op  Utica,  Appellant  ^ 

(207  N.  Y.  760;  aff'g  without  opinion  145  App.  Div.  903;  129  Supp. 

1150,  no  opinion) 

Banks;  certificate  of  deposit;  action  on 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial  Department, 
entered  May  17,  1911,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
upon  a  certificate  of  deposit. 

T.  Harvey  Ferris,  for  appellant. 

George  W.  Ward,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concm*:  Cullen,  Ch.  J.,  Gray,  Willard  Bartlbtt, 
Chase,  Cuddeback,  Hogan  and  Miller,  JJ. 

^  For  complaint  from  this  case,  see  post,  page  603.  For  charge  of 
trial  judge,  see  'posi,  page  605. 
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Form  No.  89 
Complaint;  Banks;  Certificate  of  Deposit;  Action  on  *■ 
Supreme  Court,  County  of  Herkimer. 


Emma  J.  Weber, 

PlaintiflF, 
against 
Citizens'  Trust  Company,  of  Utica, 

N.Y., 

Defendant. 

The  plaintiff  for  an  amended  complaint  herein  alleges 
and  shows  to  the  court: 

First:  The  plaintiff  alleges  upon  information  and  belief 
that  the  defendant  is  a  corporation  duly  incorporated 
and  organized  pursuant  and  under  the  laws  of  the  State 
of  New  York,  for  the  purpose  of  engaging  in,  carrying 
on  and  conducting  a  banking  business  at  the  City  of 
Utica,  Oneida  County,  N.  Y.,  and  was  so  engaged  at 
all  times  hereinafter  mentioned. 

Second:  That  heretofore  and  on  or  about  the  26th 
day  of  October,  1908,  this  defendant,  for  value  then 
and  there  paid  and  delivered  over  to  it,  made  and  exe- 
cuted its  certain  instrument  in  writing,  of  which  the 
following  is  a  copy: 

"$2100.00.    Utica,  N.  Y.,  Oct.  26th,  1908.    No.  363. 

"This  certifies  that  the  Citizens'  Trust  Company  of 
Utica,  N.  Y.,  has  received  from  Emma  Weber  the  sum 
of  twenty-one  hundred  dollars  of  current  fund,  upon 
which  the  said  Company  will  allow  interest  at  the  annual 
rate  of  3J^  per  cent  from  this  date,  and  on days' 

1  From  Web&r  v.  Citizens'  Trust  Co.,  207  N.  Y.  760;  aff'g  without 
opinion  145  App.  Div.  903;  129  Supp.  1150.  See  ante,  page  602.  For 
charge  of  trial  judge,  see  post,  page  605. 
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notice  will  repay  the  like  amount  in  current  funds  with 
interest  to  the  said  Emma  Weber  or  her  assigns,  on  the 
return  of  this  certificate  which  is  assignable  only  on  the 
books  of  the  Company. 

"The  right  is  reserved  by  the  Company,  upon  giving 
five  days'  notice,  to  reduce  the  rate  or  discontinue  the 
payment  of  interest  on-  this  certificate,  or  pay  off  the 
principal. 

"Such  notice  to  be  served  personally  or  through  the 
postK)ffice  directed  to  the  address  named  on  the  books 
of  this  Company. 

"F.  H.  Doouttle,  Secretary. 
"W.  I.  Taber,  President." 

This  said  certificate  being  issued  as  aforesaid  by  the 
defendant  was  delivered  to  this  plaintiff;  she  having 
then  and  therefore  delivered  to  and  deposited  with  the 
defendant  the  sum  of  $2,100  in  money  upon  and  for  such 
certificate  of  deposit  and  in  consideration  of  the  defend- 
ant's promise  and  agreement  to  repay  the  same  to  her 
on  demands  as  above  set  forth. 

Third:  That  on  or  about  the  ninth  day  of  January, 
1909,  the  said  certificate  of  deposit  was  wrongfully  taken 
and  carried  away  from  the  possession  of  this  plaintiff, 
without  being  endorsed  or  assigned  by  her  and  thereafter 
was  received  and  taken  by  the  defendant  without  assign- 
ment and  without  the  consent  and  knowledge  of  this 
plaintiff,  and  the  defendant  still  holds  the  same  and  re- 
fuses to  deliver  it  over  to  the  plaintiff,  who  is  the  owner 
thereof. 

Fourth:  That  on  or  about  the  3d  day  of  March,  1909, 
plaintiff  demanded  of  the  defendant  pajnnent  of  the  said 
certificate  of  deposit  and  gave  written  notice  that  she 
demanded  the  repayment  of  said  moneys  with  interest 
as  above  specified,  but  the  defendant  refused  and  still 
refuses  to  repay  to  the  plaintiff  any  part  thereof  and  the 
same  remains  wholly  unpaid;  and  there  is  now  due,  owing 


Weber  v.  Citizens'  Trust  Co.  op  Utica      605 


Charge 


and  unpaid  from  the  said  defendant  to  this  plamtiff 
herein,  thereon  and  therefor,  the  said  sum  of  $2,100  with 
interest  thereon  at  the  rate  of  3^  per  cent  per  annmn 
from  the  26th  day  of  October,  1908,  to  the  3d  day  of 
March,  1909,  and  at  the  rate  of  6  per  cent  from  the  3d 
day  of  March,  1909. 

Wherefore,  plaintiff  asks  judgment  against  the  de- 
fendant for  said  sum  of  $2,100  and  interest  as  aforesaid, 
together  with  the  costs  of  this  action. 

Adam  J.  Smith, 
Plaintiff's  attorney, 
Herkimer,  N.  Y. 
[Verification.] 


Form  No.  90 
Charge;  Banks;  Certificate  of  Deposit;  Action  on  ^ 

Gentlemen  op  the  Jury:  On  October  26th,  1908,  there 
was  paid  into  the  Citizens'  Trust  Company  of  Utica  the 
sum  of  $2,100,  and  in  return  for  that  payment  the  Citi- 
zens' Trust  Company  made  a  contract  with  Mrs.  Weber 
that  it  would  pay  back  to  her  said  sum  of  $2,100,  with 
interest.  The  Trust  Company,  imless  that  contract 
is  subsequently  varied  by  the  consent  of  both  parties, 
is  bound  to  comply  with  it.  It  is  bound  to  pay  back 
to  Mrs.  Weber  the  $2,100,  and  the  interest  which  that 
sum  has  earned.  It  cannot  relieve  itself  of  responsibility 
by  the  pajrment  of  the  smn  to  Mrs.  Weber's  husband,  or 
to  Mrs.  Weber's  son  or  to  anyone  else  except  Mrs.  Weber, 
herself;  and  if  it  has  made  such  payment  to  a  third  party, 
that  is  no  defense  to  Mrs.  Weber's  claim  when  she  comes 
into  coiul;  and  makes  it  against  the  Trust  Company. 

» From  Weber  v.  Citizens'  Trust  Co.,  207  N.  Y.  760;  afTg  without 
opinion  145  App.  Div.  903;  129  Supp.  1150.  See  ante,  page  602.  For 
complaint  from  this  case,  see  ante,  page  603. 
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Of  course,  however,  the  parties  if  they  choose,  may 
vary  the  terms  of  that  contract.  After  it  is  made,  Mrs. 
Weber  may  agree  with  the  Trust  Company  that  the 
Trust  Company  shall  pay  the  money  to  someone  else,  if 
she  choosies;  and  if  she  makes  such  an  agreement,  and 
if  the  Trust  Company  does  pay  the  money  to  someone 
else,  under  that  claim,  she  cannot  complain.  It  has  done 
simply  what  she  authorized  them  to  do.  If  she  agrees 
with  the  Trust  Company,  after  this  contract  is  made, 
that  it  shall  pay  the  $2,100  to  her  husband,  the  Trust 
Company,  of  course,  may  pay  to  the  husband,  but  it 
cannot  do  it  unless  such  an  agreement  is  made. 

So  the  question  which  you  are  to  determine  in  this 
case  is  whether  some  time  subsequently  to  October  26th, 
1908,  Mrs.  Weber  agreed  with  the  Utica  Trust  Company 
that  this  money  should  be  paid  to  a  third  party.  You 
will  remember  that  it  was  so  paid.  Some  time  in  January 
the  Trust  Company  paid  $2,100  to  Mrs.  Weber's  hus- 
band. The  question,  therefore,  is  narrowed  to  this: 
Did  Mrs.  Weber  before  that  payment  agree  with  the 
Trust  Company  that  the  Trust  Company  might  pay  the 
$2,100  to  Mr.  Weber?  If  she  did  make  that  agreement, 
she  cannot  complain  because  the  Trust  Company  made 
the  payment  in  that  way;  she  cannot  recover  in  this 
suit.  The  Trust  Company  has  done  no  wrong.  It  has 
simply  followed  out  her  own  instructions;  her  own  imder- 
standing;  and  no  matter  what  subsequently  became  of 
the  money — no  matter  whether  the  husband  tiuned  it 
over  to  Mrs.  Weber  or  burned  it  up — the  Trust  Company 
is  not  to  blame.  It  has  done  what  it  was  told  to  do. 
On  the  other  hand,  if  that  agreement  was  not  made,  the 
Trust  Company  acted  wrongfully  in  making  this  pay- 
ment to  Mr.  Weber,  and  the  only  defense  which  it  would 
have  to  an  action  of  this  kind,  under  the  evidence  in 
this  case,  would  be  that  Mr.  Weber  subsequently,  in 
fact,  gave  the  money  which  he  had  so  received  to  his 
wife.    Because,  under  such  circumstances,  although  the 
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act  of  the  Trust  Company  would  still  be  wrongful,  Mrs. 
Weber  would  not  be  injured  by  that  act.  She  would  have 
received  the  money  in  precisely  the  same  amount  as  she 
would  have  received  it  if  the  Trust  Company  had  paid 
it  to  her. 

Upon  that  question,  which  determines  this  case,  there 
are  two  witnesses;  two  direct  witnesses.  There  is,  in 
the  first  place,  Mr.  Taber,  the  President  of  the  Trust 
Company,  who  testified  that  on  January  27th,  1909, 
before  this  money  was  paid  out,  he  had  an  interview  with 
Mrs.  Weber  and  her  husband,  in  his  office  at  the  Trust 
Company's  building.  He  says  that  in  that  interview 
Mr.  Weber  stated  to  him  that  the  money  was  his,  and 
that  he  intended  to  reserve  the  right  to  draw  it;  that  he 
should  have  the  right,  under  all  circumstances,  at  any 
time  to  draw  this  money,  himself,  even  without  his  wife's 
consent.  And  Mr.  Taber  says  that  after  this  statement, 
which  was  made  in  the  presence  of  Mrs.  Weber,  he  turned 
to  her  and  asked  her  if  that  was  satisfactory  to  her  and 
she  nodded  her  head  affirmatively.  Now,  if  she  did;  if 
that  agreement  was  made  there;  if  Mr.  Taber  was  given 
authority  to  pay  this  money  over  to  Mr.  Weber;  then 
that  ends  this  case.  Under  such  circumstances,  the 
Trust  Company  did  only  what  it  had  the  right  to  do 
when  it  subsequently  made  payment  to  him.  On  the 
contrary,  Mrs.  Weber  denies  that  any  such  agreement 
was  made.  She  denies  that  there  was  any  such  trans- 
action as  is  related  by  Mr.  Taber,  and  says  that  on  the 
27th  day  of  January  she  was  not  here  in  Utica,  and  not 
at  the  bank,  and  that  on  no  occasion  did  she  ever  au- 
thorize the  bank  to  make  this  payment  to  her  husband. 

As  bearing  upon  the  probabilities  of  the  stories  told 
by  these  witnesses,  there  are  various  ckcumstances  in 
the  case  which  have  been  touched  upon  by  the  counsel 
on  each  side  in  their  summing-up  to  you.  I  shall  not 
attempt  to  go  over  those  circumstances  or  to  comment 
upon  them.     You  will  remember  them  all,  and  when 
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you  go  to  your  jury  room,  in  view  of  those  drcumstances^ 
so  far  as  they  may  sway  your  minds  one  way  or  the 
other;  in  view  of  the  appearance  of  the  witnesses  on  the 
stand  and  their  actions  under  cross-examination,  and 
direct  examination;  in  view  of  the  probabilities  of  the 
stories  told  by  each;  you  will  make  up  your  minds  simply 
upon  this  one  point:  Did  Mrs.  Weber  authorize  the  bank 
to  pay  this  $2,100  to  her  husband?  If  she  did,  your 
verdict  will  be  for  the  defendant.  If  she  did  not,  your 
verdict  will  be  for  the  plaintiff.  And  if  you  find  for  the 
plaintiff,  your  verdict  wiU  be  for  $2,228.87.  The  original 
amount,  as  you  will  remember,  was  $2,100;  the  interest 
on  that  amount  is  $175.87.  The  total  of  those  two  sums 
is  $2,275.87.  Mrs.  Weber  acknowledges  that  she  re- 
ceived out  of  that  sum  $47.00,  leaving  a  balance,  which 
I  have  given  you,  of  $2,228.87. 

Mr.  Ward:  I  ask  the  court  to  charge  the  jury  that  the 
burden  is  on  the  defendant  to  establish  this  alleged  agree- 
ment by  a  fair  preponderance  of  evidence. 

The  Court:  I  so  charge. 

Mr.  Ward:  And  that  in  order  to  find  this  agre^nent, 
they  must  find  that  Mrs.  Weber,  the  plaintiff,  heard  and 
understood  the  question  said  to  have  been  addressed 
to  her  by  Mr.  Taber. 

The  Court :  I  so  charge. 

Mr.  Ward:  And  that  there  was  a  meeting  of  minds  on 
that  subject. 

The  Court:  I  so  charge. 

Mr.  Watkins.  I  desire  to  except  to  each  of  those 
issues.  I  also  desire  to  except  to  that  part  of  yoiu*  Honor's 
charge  wherein  you  say,  in  words  or  in  substance,  that 
on  October  26th,  the  defendant  made  a  contract  with 
the  plaintiff  to  pay  her  $2,100,  as  is  evidenced  by  the 
certificate,  itself. 

The  Court:  You  may  except  to  what  I  said  on  the 
subject.    I  did  not  use  quite  that  language. 

Mr.  Watkins:  I  said,  in  words  or  in  substance.    I  ask 
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your  Honor  to  charge  the  jury  that  William  Weber  had 
a  legal  right  to  deposit  the  money  in  the  name  of  Emma 
Weber^  and  if  he  did  so  he  had  a  right  to  sign  that  name 
to  the  certificate  and  draw  the  money  out,  provided 
there  was  no  subsequent  gift  of  the  certificate  to  her.  . 

The  Court:  I  refuse  to  charge  that,  as  applicable  to 
the  facts  in  this  case. 

Mr.  Watkins :  We  except. 

I  ask  your  Honor  to  charge  the  jury  that  the  signing 
of  the  name  "Emma  Weber"  on  this  certificate  had  the 
same  legal  effects  as  if  written  on  the  back,  provided  it 
was  her  signature. 

The  Court:  I  don't  know.  This  I  do  not  say  to  the 
jury — I  don't  know  that  the  signing  of  the  name  either 
on  the  front  or  back  of  this  certificate  would  authorize 
another  person  to  draw  the  money  imder  it.  It  is  not  a 
negotiable  instrument.  Is  it  the  law  that  signing  the 
name  on  this  certificate — or  on  such  a  certificate  as  this 
authorizes — the  person  in  possession  to  draw  the  money; 
is  that  the  law? 

Mr.  Watkins:  I  think  it  is  the  law. 

The  Court :  Have  you  any  cases? 

Mr.  Watkins:  I  haven't  them  here. 

The  Court:  Can  you  refer  me  to  any?  I  will  refuse 
to  charge  that. 

Mr.  Watkins:  I  except. 

The  Court:  What  do  you  say,  Mr.  Ward? 

Mr.  Ward:  This  certificate  says  it  is  assignable  only 
on  the  books  of  the  company.  I  don't  know  what  the 
law  is. 

The  Court :  I  will  refuse  to  charge  that. 

Mr.  Watkins:  I  except. 

I  ask  your  Honor  to  charge  the  jury  that  if  the  jury 
find  that  the  money  deposited  on  July  6th,  1909,  and 
later  on  October  26th,  1909,  was  the  money  of  William 
Weber,  the  plaintiff  cannot  recover,  unless  they  find  that 
he  intended  to  give  it  to  the  plaintiff  and  that  he  actually 
39 
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did  deliver  the  physical  possession  of  the  money  or  cer- 
tificate to  her. 

The  Court:  I  refuse. 

Mr.  Watkins:  I  except. 

I  ask  your  Honor  to  charge  the  jury  that  Mrs.  Weber 
is  an  interested  witness,  and  notwithstanding  she  testi- 
fied that  she  never  received  any  part  of  the  12,100  ex- 
cept $47.00  the  jury  are  not  bound  to  believe  her,  and 
it  is  for  them  to  say  whether  she  did  receive  it  or  any 
part  of  it. 

The  Court :  I  refuse  to  charge  that. 

Mr.  Watkins:  I  except. 

I  ask  your  Honor  to  charge  the  jury  that  if  they  find 
that  the  conversation  of  January  27th  took  place  as 
Mr.  Taber  testified  that  it  did,  they  must  find  a  verdict 
for  the  defendant. 

The  Court :  I  so  charge. 

Mr.  Ward:  I  think  there  ought  to  be  added  to  that, 
that  if  the  plaintiff  understood  the  question. 

The  Court:  The  evidence  as  given  by  Mr.  Taber  is 
such  as  to  show  that  she  did  so  understand  it. 

Mr.  Watkins:  In  view  of  the  statement  made  by  Judge 
Ward  in  summing  up,  that  Mrs.  Weber  signed  the  cer- 
tificate of  deposit  dated  July  6th  for  the  interest,  I  ask 
your  Honor  to  say  to  the  jury  that  there  is  no  evidence 
in  this  case  that  the  signature  of  Mrs.  Weber  for  the  in- 
terest was  made  on  August  8th,  1908,  when  the  interest 
was  drawn. 

The  Court:  There  is  no  evidence  in  the  case,  as  I 
remember,  as  to  the  date  when  that  signature  was  made. 

Mr.  Ward :  Mrs.  Weber  so  testified. 

Mr.  Watkins:  Oh,  no,  no. 

Mr.  Ward :  The  paper  shows  for  itself  when  it  was  made. 

Mr.  Watkins:  I  ask  your  Honor  to  say  to  the  jury- 
that  the  only  signatures  that  are  upon  either  of  these 
certificates  of  deposit  are  the  two  endorsements  that 
appear  upon  the  back  of  them. 
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The  Court:  What  is  that?  That  they  are  the  only 
signatures? 

Mr.  Watkins:  That  appears  upon  the  certificates  of 
deposit,  dated  October  26th  and  July  6th;  are  the  two 
endorsements  made  upon  the  back  of  them,  by  which 
they  were  transferred  to  the  bank. 

The  Court:  Well,  there  are  other  signatures  on  them. 

Mr.  Watkins:  Not  on  the  back  of  them.  I  said,  on 
the  back  of  them.  That  the  only  signatures  that  appear 
upon  the  back  of  the  certificates  of  deposit  dated  July 
6th  and  October  26th  are  the  two  endorsements  which 
were  made  thereon  and  by  which  these  certificates  were 
deUvered  up  to  the  Citizens'  Trust  Company. 

Mr.  Ward :  These  certificates  are  the  best  evidence. 

Mr.  Watkins:  In  other  words,  that  they  are  not 
receipts  for  interest.  They  are  simply  the  endorse- 
ments. 

The  Comi;:  I  refuse  to  charge  that.  I  will  submit 
the  certificates  to  the  jury. 

Mr.  Watkins:  I  except. 

I  ask  your  Honor  to  charge  the  jury  that  it  is  for  them 
to  say,  upon  the  evidence  in  this  case,  whether  the  signa- 
ture of  "Emma  Weber,"  which  appears  at  the  bottom 
of  the  certificate  dated  October  26th,  1909,  is  her  signa- 
ture or  not. 

The  Court:  That  is  so. 

Mr.  Ward:  On  this  paper? 

The  Court:  Yes. 

Mr.  Ward:  I  ask  your  Honor  to  charge  the  jury  that 
there  is  no  evidence  that  it  is. 

The  Court :  She  says  it  is  not  hers. 

Mr.  Ward:  And  the  bank  teller,  Mr.  Matteson,  says 
it  is  not  hers.  Is  there  any  question  of  fact  for  the  jury, 
on  that  evidence? 

The  Court:  I  will  submit  that  question  to  the  jury. 

Mr.  Ward:  I  except. 

Mr.  Watkins:  In  case  I  did  not  take  an  exception 


^il2        y.rlj^jWZLL  r  .St.  Pavi.  Itttsascz  Co. 


to  earrb  ^A  izjt  rdj^sAh  of  the  couxt  to  eb^ug^  ibe  req' 
I  hav^  rr.iiidfr,  I  a^^k  to  Lave  it  ao  regvded. 

Tbe  C<«rt :  Yes. 

^Tb^  i'-ijy  th^t^^poD  retirHL  in  charge  of  a  swam  ofieer. 
aiyi  after  deliberation  retuTDed  into  court  and  annodnccd 
their  verdiet,  finding  for  the  plaintiff  in  the  «am  of 

Mr.  Ferris:  On  the  evidenee  and  eiieeptioiis  takeo,  and 
on  the  gn>unds  q>ecified  in  §  999  of  the  Code,  we  ask  for 
anew  triaL 

The  Court:  Motion  denied*  Thirty  days  stay  after 
entry  of  judgment,  and  sixty  days  to  make  a  ense  and 
excqitions. 
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Miller,  J. 

This  action  was  brought  by  the  plaintiff,  a  mortgagee, 
upon  a  policy  of  fire  insurance  issued  to  the  mortgagor, 
and  the  single  question  involved  is  whether  the  refusal 
of  the  mortgagor  to  make  proof  of  loss  at  the  request 
of  the  mortgagee  prevents  a  recovery  by  the  latter, 
who,  upon  such  refusal  and  within  the  time  limited  by 
the  policy,  furnished  such  proof  to  the  defendant.  There 
was  no  mortgagee  clause  or  rider  attached  to  the  policy, 
but  only  the  following  endorsement  on  its  face,  viz.: 
''Loss,  if  any,  first  payable  to  John  McDowell,  Mortga- 
gee, as  his  interest  may  appear." 

The  standard  fire  insurance  poUcy  of  the  State  of 
New  York  contains  in  lines  numbered  56  to  59,  inclusive, 
this  provision : 

"If,  with  the  consent  of  this  company,  an  interest 
under  this  policy  shall  exist  in  favor  of  a  mortgagee  or  of 
any  person  or  corporation  having  an  interest  in  the  sub- 
ject of  insurance  other  than  the  interest  of  the  insured  as 
described  herein,  the  conditions  hereinbefore  contained 
shall  apply  in  the  manner  expressed  m  such  provisions 
and  conditions  of  insiu-ance  relating  to  such  interest  as 
shall  be  written  upon,  attached,  or  appended  hereto.'* 

The  earUer  provisions  relate  to  matters  affecting  the 
risk  either  when  incurred  or  while  subsisting.  The  later 
provisions  relate  in  the  main  to  conditions  to  be  complied 
with  by  the  "insured"  after  a  loss  has  occurred.  This 
coiul;  decided  in  HeUbrunn  v.  German  Alliance  Inaur- 
ance  Co.,  202  N.  Y.  610,  that  the  said  later  provisions 
relating  m  terms  to  the  "msured"  or  mortgagor  did  not 
apply  to  a  mortgagee  and  adopted  the  opinion  of  Mr. 
Justice  Scott  on  the  point.  Vide  140  App.  Div.  557, 
125  Supp.  374.  There  was  a  mortgagee  clause  attached 
to  the  policy  in  that  case,  but  the  reasoning  of  that  opin- 
ion appUes  with  equal  force  to  a  case  like  this,  in  which, 
by  an  endorsement  on  the  poUcy,  an  interest  is  created 
by  the  act  of  the  parties  in  favor  of  a  mortgagee.     It  is 
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undoubtedly  the  settled  law  of  this  State  that  such  an 
endorsement,  in  the  absence  of  a  mortgagee  clause,  does 
not  import  an  imdertaking  to  pay  the  mortgagee,  inde- 
pendent of  that  to  pay  the  ''insured"  or  the  mortgagor. 
Groavenor  v.  Atlantic  Fire  Insurance  Co.,  17  N,  Y.  391 
BidweU  v.  Northwestern  Insurance  Co.,  19  N.  Y.   179 
Perry  v.  LoriUard  Fire  Insurance  Co.,  61  N.  Y.  214 
Weed  V.  London  &  Lancashire  Fire  Ins.  Co.,  116  N.  Y. 
106.    The  rule  is  the  same  in  the  case  of  the  standard 
form  of  policy  prescribed  by  chapter  488  of  the  Laws  of 
1886.   Moore  v.  Hanover  Fire  Insurance  Co.,  141  N.  Y.  219. 
But  the  words  ''first  payable"  and  "as  his  interest  may 
appear,"  import  that  the  interest  of  the  mortgagee  is 
greater  than  that  of  a  mere  naked  appointee.    See  Pitney 
V.  Glens  Falls  Insurance  Co.,  65  N.  Y.  6.    The  plaintiff 
has  a  vested  legal  interest  in  the  contract,  and  a  settle- 
ment made  between  the  mortgagor  and  the  defendant 
without  his  knowledge  or  consent  would  not  have  been  a 
bar  to  a  recovery  by  him.    Hathaway  v.  Orient  Insurance 
Company,  134  N.  Y.  409.    He  would  be  a  necessary  party 
to  an  action  on  the  policy  brought  by  the  mortgagor. 
Levris  v.  Guardian  Fire  &  Life  Assurance  Co.,  181  N.  Y. 
392.     An  interest  under  the  policy,  therefore,  existed 
in  his  favor  as  mortgagee  with  the  consent  of  the  company, 
and  the  case  is  plainly  within  the  terms  of  the  provision, 
hereinbefore  quoted.    It  is  also  within  the  reason  of  it, 
equally  with  the  case  in  which  there  is  a  mortgagee  clause. 
Upon  the  first  readmg  of  that  provision  it  might  appear 
to  have  been  intended  that  the  earher  provisions  should 
not  apply  to  the  interest  of  a  mortgagee  except  as,  or  "in 
the  manner,"  provided  by  the  rider  to  be  attached;  but  a 
comparison  of  a  single  one  of  those  provisions  with  the 
standard  mortgagee  clause  discloses  the  error  of  that 
interpretation.    Lines  31  to  35  provide  that  the  company 
shall  not  be  liable  for  loss  caused  by  "invasion,  insurrec- 
tion, riot,  civil  war  or  commotion,  or  military  or  usurped 
power,  or  by  order  of  any  civil  authority;  or  by  theft;" 
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or,  except  as  specified,  by  explosion  or  lightning.  Plainly, 
the  company  does  not  insure  against  those  risks  either  as 
to  the  owner  or  a  mortgagee,  but  said  provision  is  in  no 
way  referred  to  in  the  authorized  riders.  Obviously, 
therefore,  the  intention  was  that  the  earlier  provisions 
should  apply  to  the  interest  of  a  mortgagee  "or  other 
person,"  etc.,  except  as  otherwise  provided  by  the  "pro- 
visions and  conditions  of  insurance  relating  to  such  inter- 
est as  shall  be  written  upon,  attached,  or  appended"  to 
the  poUcy.  In  the  case  at  bar,  the  only  provision  written 
upon,  attached  or  appended  to  the  poUcy  is  the  said 
endorsement.  All  of  the  earUer  provisions,  therefore, 
apply,  and  any  act  or  breach  of  condition,  while  the  risk 
was  subsisting,  which  would  have  invaUdated  the  insur- 
ance as  to  the  owner,  would  equally  have  done  so  as  to 
the  plaintiff.  That  is  as  far  as  the  cases  go,  which  hold 
that  the  undertaking  to  pay  the  mortgagee  in  such  case  is 
collateral  to,  and  dependent  upon,  the  imdertaking  to  pay 
the  mortgagor.  In  case  a  mortgagee  clause  is  attached 
many  of  the  said  earUer  provisions  do  not  apply  at  all, 
because  expressly  excepted. 

The  further  study  of  the  terms  of  the  standard  policy 
strengthens  the  view,  taken  in  the  Heilbrunn  case,  that 
the  provisions  which  follow  lines  56  to  59,  most  of  which 
relate  in  terms  to  the  "insured,"  were  not  intended  to 
apply  to  a  mortgagee.  Among  those  provisions  is  one, 
lines  96  to  101,  for  contribution  in  case  of  other  insurance. 
If  that  applied  to  a  mortgagee  there  would  be  no  occasion 
for  a  contribution  clause  in  a  rider  except  to  limit  or  sup- 
plement the  clause  of  the  poUcy.  There  are  two  standard 
mortgagee  clauses  appUcable  where  the  owner  has  an 
interest  in  the  insurance.  They  are  alike  except  that 
one  makes  no  reference  whatever  to  the  subject  of  con- 
tribution and  the  other  contains  the  following  clause: 

"In  case  of  any  other  insurance  upon  the  within  de- 
scribed property  this  company  shall  not  be  liable  under 
this  policy  for  a  greater  proportion  of  any  loss  or  damage 


616        McDowell  v.  St.  Paul  Insurance  Co. 


Opinion  of  the  Court 


sustained  than  the  sum  hereby  insured  bears  to  the  whole 
amount  of  insurance  on  said  property,  issued  to  or  held 
by  any  party  or  parties  having  an  insurable  interest 
therein,  whether  as  owner,  mortgagee  or  otherwise." 

Plainly,  that  was  not  intended  to  limit  or  supplement 
the  like  clause  of  the  policy.  In  this  connection  the  case 
of  Eddy  V.  London  Assurance  Corporation,  143  N.  Y. 
311,  is  interesting.  The  court  had  under  consideration 
in  that  case  the  effect  on  the  interest  of  the  mortgagee  of 
additional  insurance  procured  without  his  knowledge  or 
consent  by  the  mortgagor.  There  were  a  number  of 
poUcies  involved  with  mortgagee  clauses  attached,  some 
omitting,  and  others  containing,  the  contribution  clause. 
It  was  decided  that  the  contribution  clause  of  the  policy 
did  not  apply  for  the  reason  that  it  conflicted  with  the 
provision  of  the  rider  that  the  insurance  as  to  the  interest 
of  the  mortgagee  should  not  be  invalidated  by  any  act 
or  neglect  of  the  owner.  Lines  56  to  59  were  apparently 
not  considered  or  called  to  the  attention  of  the  court  in 
that  case.  Following  the  Heilbrunn  case,  we  should 
now  reach  the  same  conclusion  but  for  a  different  reason, 
i.  e.j  that  the  contribution  clause  of  the  policy  follows 
the  provision  in  lines  56  to  59.  It  was  also  decided  in 
the  Eddy  case  that  the  contribution  provision  of  the 
mortgagee  clause  applied  only  to  insurance  obtained  for 
the  benefit  or  with  the  consent  of  the  mortgagee.  I  refer 
to  that  merely  to  show  how  the  courts  strive  to  harmonize 
inconsistent  provisions  of  an  instrument  so  m  to  give 
sOme  effect  to  all  without  defeating  the  real  purpose  of 
the  parties. 

It  was  plainly  the  intention  of  the  parties  that  the 
plaintiff  as  mortgagee  should  have  an  interest  in  the 
insiurance  superior  to  that  of  the  owner.  The  loss  was  to 
be  first  payable  to  the  plaintiff.  The  defendant's  con- 
struction of  the  contract  defeats  that  purpose.  It  per- 
mits the  destruction  of  that  interest  after  a  loss  has 
occurred  by  the  arbitrary  refusal  of  the  insured,  i.  e.,  the 
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owner,  to  make  proof  of  loss.  It  is  reasonable  that  those 
conditions  which  affect  the  risk,  while  it  is  subsisting, 
should  apply  alike  to  mortgagor  and  mortgagee,  unless 
the  parties  have  expressly  stipulated  otherwise  by  attach- 
ing a  mortgagee  clause.  It  is  unreasonable  that,  after  a 
loss  has  occurred,  the  interest  of  the  mortgagee  should 
be  subject  to  the  caprice  of  the  owner,  and  that  is  equally 
true  whether  there  be  a  mortgagee  clause  or  merely  an 
endorsement  as  in  the  case  at  bar. 

Two  constructions,  which  avoid  the  unreasonable  re- 
sult suggested,  seem  to  be  possible,  namely:  1,  The  con- 
struction adopted  by  the  Appellate  Division  in  this  case, 
that  the  mortgagee  is  the  "insiu'ed"  within  the  meaning 
of  the  clause  requiring  proofs  of  loss;  2,  the  construction 
adopted  in  the  Heilbrunn  case,  appHed  to  every  case  in 
which  a  mortgagee  as  such  has  an  interest  in  the  pohcy 
with  the  consent  of  the  company,  irrespective  of  whether 
there  is  a  full  mortgagee  clause  attached  to  the  policy  or 
merely  an  endorsement  on  its  face.  The  former  construc- 
tion has  the  support  of  the  only  decisions  in  this  State  on 
the  point  which  have  been  called  to  our  attention.  Cor- 
nell V.  Le  Roy,  9  Wend.  163;  Armstrong  v.  Agricultural 
Insurance  Co.,  56  Hun,  399;  9  Supp.  873;  reversed  on 
another  point,  130  N.  Y.  560;  Moore  v.  Hanover  Fire 
Insurance  Co.,  71  Hun,  199;  24  Supp.  507;  also  reversed 
on  another  point,  141  N.  Y.  219.  But  there  is  ample 
internal  evidence  that  the  word  "insured,"  if  used  in 
the  same  sense  throughout  the  contract,  appUes  only 
to  the  owner,  the  one  to  whom  the  policy  was  issued. 
The  latter  construction  does  not  do  violence  to  any 
language  of  the  contract,  but  rather  tends  to  give  some 
effect  to  all  of  its  provisions  and  at  the  same  time  to 
carry  out  its  primary  purpose.  It  is  within  the  logic  of 
the  HeUbrunn  case,  and  we,  therefore,  adopt  it. 

The  order  should  be  affirmed,  and  judgment  absolute 
ordered  against  the  appellant  on  the  stipulation,  with 
costs  in  all  courts. 
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CuLLBN,  Ch.  J.,  Gray,  Werner,  Hiscock  and  Colun, 
JJ.,  concur;  Cuddeback,  J.,  concurs  in  result. 
Order  affirmed,  etc. 


Fonn  No.  91 

Complaint;  Insorance;  Fire;  Action  by  Mortgagee;  Failure  of 

Owner  to  Make  Proof  of  Loss  ^ 

Supr^ne  Court,  Ulster  County. 


John  McDowell, 

Plaintiff, 
against 
Saint  Paul  Fire  and  Marine  Insiu:- 
ance  Company  and  Max  Cohen, 

Defendants. 


The  plaintiff  complains  of  the  defendants,  and  for  a 
cause  of  action  alleges: 

First:  On  information  and  beUef  that  the  defendant. 
Saint  Paul  Fire  and  Marine  Insurance  Company,  is  a 
foreign  corporation  duly  incorporated  under  the  laws 
of  the  State  of  Minnesota,  and  duly  licensed  and  au- 
thorized to  do  an  insiuunce  business  in  the  State  of  New 
York,  and  has  its  principal  office  in  this  State  in  the 
City  of  New  York. 

Second:  That  the  plaintiff  is  now,  and  was  at  all  the 
times  hereinafter  mentioned,  a  resident  of  the  County 
of  Ulster  and  State  of  New  York. 

Third:  That  on  information  and  beUef  the  defendant 
Insurance  Company,  did  on  or  about  the  5th  day  of 

>  From  McDaweU  v.  St.  Paul  Fire  A  Marine  Ins.  Co,,  207  N.  Y.  482; 
aff'g  145  App.  Div.  724;  130  Supp.  294.    See  anU,  page  612. 
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January,  1910,  by  policy  of  insurance  No.  10212,  being 
the  standard  form  of  policy  prescribed  by  the  laws  of 
the  State  of  New  York,  in  due  form,  and  duly  executed  and 
signed  by  the  proper  officers  of  the  defendant.  Saint  Paul 
Fire  and  Marine  Insurance  Company,  issued  and  delivered 
to  the  defendant.  Max  Cohen,  in  consideration  of  the 
sum  of  S30.00,  to  the  said  defendant  Insurance  Company 
paid,  by  said  defendant  Cohen,  insure  the  property  of 
said  defendant  Cohen  against  loss  or  damage  by  fire  to 
the  amount  of  $1,000  on  his  property  described  as  fol- 
lows in  said  poUcy:  "$1,000,  on  frame,  shingle  roof  build- 
ing, occupied  as  hotel  and  livery  bam  and  sheds,  situate 
on  the  southerly  side  of  the  Glenwild  Road,  in  the  village 
of  Centerville  Station,  Sullivan  County,  New  York, 
during  the  term  from  the  6th  day  of  January,  1910,  at 
noon,  to  the  6th  day  of  January,  1911,  at  noon,"  and 
in  and  by  said  pohcy  the  said  defendant,  Insurance 
Company  above  named,  promised  and  agreed  to  pay 
any  such  loss  or  damage  as  might  be  sustained  as  herein- 
after described,  at  the  expiration  of  sixty  days  after  due 
notice,  ascertainment,  estimate  and  satisfactory  proof 
of  such  loss  has  been  received  by  it  in  accordance  with 
terms  of  said  policy. 

Fourth:  On  information  and  belief  that  on  or  about 
the  2d  day  of  February,  1910,  and  while  said  poUcy 
was  in  full  force  and  effect,  that  the  property  therein 
and  heretofore  described,  was  totally  destroyed  by  fire. 
That  said  fire  did  not  occur  from  any  one  of  the  causes 
excepted  in  said  policy. 

Fifth:  That  under  and  by  the  terms  of  said  policy  the 
loss,  if  any,  was  made  payable  to  this  plaintiff  in  the 
foUowing  terms,  which  were  mcorporated  in  and  made 
a  part  of  said  policy  at  the  time  it  was  issued,  "Loss,  if 
any,  first  payable  to  John  McDowell,  mortgagee,  as  his 
interest  may  appear."  That  the  plaintiff  alleges  that 
before  the  commencement  of  this  action,  the  said  de- 
fendant. Max  Cohen,  refused  to  join  with  the  plaintiff 


620       McDowell  v.  St.  Paul  Insubance  Co. 

Coinplaint 

in  this  action,  and  in  consequence  thereof  the  plaintiff 
has  made  said  Max  Cohen  a  defendant  herein. 

Sixth:  That  at  the  time  said  policy  was  issued  this 
plaintiff  was  the  owner  and  is  still  the  owner  of  a  mort- 
gage covering  said  property  in  the  sum  of  more  than 
$4,000;  all  of  which  both  of  the  defendants  well  knew  and 
understood  when  said  poUcy  was  issued  and  when  they 
incorporated  therein  the  language  above  stated,  pro- 
viding to  pay  loss,  if  any,  first  to  this  plaintiff.  That 
the  plamtUSf's  said  mortgage  is  still  due  and  owing  and 
no  part  has  been  paid. 

Seventh:  On  information  and  belief  that  the  true  and 
actual  value  of  the  property  so  insured,  as  aforesaid,  at 
the  time  of  its  destruction  was  at  least  $4,000. 

Eighth:  That  on  information  and  belief  at  the  time 
of  the  loss,  as  aforesaid,  there  was  upon  said  property 
other  insurance,  and  the  said  policies  aggr^ated  the 
sum  of  $3,000. 

Ninth:  That  on  infonnation  and  belief  this  plaintiff 
and  the  defendant.  Max  Cohen,  before  the  commence- 
ment of  this  action  performed  all  the  conditions  of  the 
said  policies  on  their  part  to  be  performed,  and  that  more 
than  sixty  days  have  expired  before  the  commencement 
of  this  action  since  the  receipt  by  the  defendant,  Saint 
Paul  Fire  and  Marine  Insurance  Company,  of  due  notice, 
ascertainment,  estimate  and  satisfactory  proof  of  the 
loss  aforesaid  in  accordance  with  the  terms  and  condi- 
tions of  said  policy. 

Tenth:  That  the  defendant  Insurance  Company,  al- 
though demand  therefor  was  duly  made  prior  to  the 
commencement  of  this  action,  has  refused  to  pay  the 
said  sum  of  $1,000,  or  any  part  thereof,  and  the  said 
sum  of  $1,000  is  now  due  and  owing  from  the  said  de- 
fendant Insurance  Company,  to  the  plaintiff,  with  in- 
terest thereon  from  the  9th  day  of  May,  1910. 

Wherefore,  the  plaintiff  demands  judgment  against 
the  defendant,  Saint  Paul  Fire  and  Marine  Insurance 
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Company,  in  the  sum  of  $1,000  with  interest  thereon 
from  the  9th  day  of  May,  1910,  together  with  the  costs 
and  disbursements  of  this  action. 

John  R.  DbVany, 
Plaintiff's  Attorney, 
EUenviUe,  N.  Y. 
[VerificcUion.] 


John  R.  Binns,  Respondent,  v.  The  Vitagraph  Com- 
pany OF  America,  Appellant  ^ 

(210  N.  Y.  51;  aff'g  147  App.  Div.  783;  132  Supp.  237) 

Privacy;  right  of;  injunction  and  damages  for  unauthorized  use  of 
person's  name  and  picture  for  trade  and  advertising  purposes; 
damages 

1.  The  use  of  a  person's  name  and  portrait  on  films  for  moving 
picture  purposes  must  be  deemed  for  the  purpose  of  com- 
merce and  trade,  which  is  prohibited  by  Civil  Rights  Law, 
sections  50  and  51  and  the  plaintiff  is  entitled  to  an  injunc- 
tion restraining  such  use. 

2.  The  fact  that  the  picture  used  is  not  a  true  portrait  of  the 
plaintiff  is  immaterial  so  long  as  it  purports  to  be  such  a 
portrait. 

3.  Although  the  unauthorized  use  of  a  person's  portrait  may 
constitute  a  libel,  as  well  as  being  a  violation  of  the  Civil 
Rights  Law,  the  plaintiff  in  bringing  an  action  under  the 
statute,  is  limited  to  one  recovery  which  must  be  in  such 
action. 

Appeal  from  a  final  judgment  entered  December  18, 
1911,  upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Department,  which 
reversed  an  order  of  the  court  at  a  Trial  Term  setting 
aside  a  verdict  in  favor  of  plaintiff  on  an  assessment  of 
damages  and  reinstated  said  verdict,  bringing  up  for 
review  an  interlocutory  judgment  of  Special  Term  grant- 

1  For  complaint  from  this  case,  see  postj  page  628.  For  interlocutory 
judgment,  see  post,  page  632. 
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ing  an  injunction  herein  and  directing  that  plaintiff's 
damages  be  assessed  by  a  jury  and  an  order  of  said  Appel- 
late Division  affirming  said  interlocutory  judgment. 

The  defendant  is  a  corporation  engaged  in  the  business 
of  manufacturing,  leasing,  Ucensing,  selling,  distribut- 
ing, displaying  and  circulating  photographic  films  for  use 
in  motion  pictiu^  machines.  On  January  23,  1909,  the 
steamships  Republic  and  Florida  came  into  collision  at 
sea.  The  Republic  was  equipped  with  machines  for  send- 
ing and  receiving  messages  by  wireless  telegraphy  and 
the  plaintiff,  a  British  subject,  was  the  operator  of  said 
machine.  Immediately  following  the  collision  he  sent  a 
danger  signal  consisting  of  the  letters  ''C.  Q.  D,"  which 
were  received  by  a  wireless  operator  on  the  steamship 
Baltic  and  by  such  an  operator  at  Siasconset,  on  Nan- 
tucket island.  Messages  were  thereafter  exchanged 
between  the  plaintiff  on  the  Republic  and  the  operator  on 
the  Baltic  and  at  Siasconset.  The  messages  sent  by  the 
plaintiff  resulted  in  the  Baltic  going  to  the  rescue  of  the 
passengers  on  the  other  steamships  and  the  passengers  and 
crew  of  the  Republic  were  removed  to  the  BaUic  and 
transported  to  New  York.  The  plaintiff  was  the  first 
man  to  use  wireless  telegraphy  at  a  time  when  its  use 
resulted  in  saving  hundreds  of  lives. 

Soon  after  the  day  of  the  collision  the  defendant  pro- 
ceeded to  make  a  series  of  pictures  entitled  "C.  Q.  D.  or 
Saved  by  Wireless;  A  True  Story  of  the  Wreck  of  the 
Republic^  These  pictures,  with  the  exception  perhaps  of 
one  or  more  taken  of  the  BaUic  as  it  entered  the  harbor  of 
New  York,  were  manufactured  or  made  up  in  the  studio 
of  the  defendant,  by  the  use  of  scenery  prepared  for  the 
purpose  and  of  actors  employed  to  impersonate  the  plain- 
tiff and  others.  A  series  of  picture  films  were  thus  pre- 
pared from  which  moving  pictures  could  be  produced  for 
public  exhibition.  Such  pictures  were  exhibited  in  many 
places  in  this  State  by  authority  of  the  defendant.  The 
series  of  pictures  commenced  with  a  sub-series  entitled 
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"John  R.  Binns  the  Wireless  Operator  in  his  Cabin 
aboard  the  S.  S.  Repifblic"  This  sub-series  was  followed 
by  others,  the  last  one  of  the  series  being  entitled  ''Jack 
Binns  and  his  Good  American  Smile/'  The  picture  of 
Binns  appeared  in  the  series  five  times  and  his  name  was 
used  in  the  sub-titles  six  or  more  times.  This  action  is 
brought  to  enjoin  the  use  of  the  plaintiff's  picture  and 
name  and  to  recover  damages  for  the  injuries  received  by 
him  by  reason  of  such  use.  It  is  not  claimed  that  the 
plaintiff  ever  consented  in  writing  or  otherwise  to  the  use 
of  his  picture  and  name.  Further  facts  appear  in  the 
opinion. 

Edgar  T.  Brackett,  James  J.  AUen  and  Samuel  0.  Ed- 
monds for  appellant. 

Arthur  F.  Hansl,  for  respondent. 

Chase,  J. 

The  Special  Term  found  that  the  defendant  used  the 
plaintiff's  name  and  picture  for  the  purposes  of  trade 
and  advertising.  It  is  asserted  that  the  defendant  by 
the  way  it  used  the  plaintiff's  name  and  picture  held 
him  up  to  public  ridicide  and  contempt.  In  determining 
whether  this  action  can  be  maintained  it  is  inmiaterial 
whether  the  defendant's  use  of  the  plaintiff's  name  and 
picture  held  him  up  to  public  ridicule  and  contempt 
because  the  action  is  not  brought  for  a  libel.  If  the  use 
made  of  the  plaintiff's  name  and  picture  constituted  a 
libel  it  would  be  punishable  as  provided  by  the  Penal 
Law  (§§  1340-1352)  and  damages  could  be  recovered 
therefor  at  common  law.  This  action  is  brought  pur- 
suant to  the  Civil  Rights  Law,  Cons.  Laws,  ch.  6  (§§  50 
and  51),  and  it  cannot  be  maintained  unless  it  is  au- 
thorized by  its  provisions. 

Section  50  of  said  law  provides:  ''A  person,  firm  or  cor- 
poration that  uses  for  advertising  purposes,  or  for  the 
purposes  of  trade,  the  name,  portrait  or  picture  of  any 
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living  person  without  having  first  obtained  the  written 
consent  of  such  person,  or  if  a  minor  of  his  or  her  parent 
or  guardian,  is  guilty  of  a  misdemeanor/' 

Section  51  of  said  law  provides  that  any  person  idiose 
name,  portrait  or  picture  is  used  within  this  State  for 
advertising  purposes  or  for  the  pur;x)6e8  of  trade,  without 
the  written  consent  of  such  person  first  obtained,  may 
maintain  an  equitable  action  to  prevent  and  restrain  the 
use  thereof  and  to  recover  damages  by  reascm  of  such 
imlawful  use. 

Prior  to  the  passage  of  chapter  132  of  the  Laws  of  1903, 
the  exact  provisions  of  which  are  now  contained  in  said 
sections  of  the  Civil  Rights  Law,  it  was  definitely  deter- 
mined in  this  State  that  the  right  of  privacy  as  a  legal 
doctrine  enforceable  in  equity  did  not  exist  to  prevent  the 
use  of  a  portrait  for  advertising  purposes.  Roberson  v. 
Rochester  Folding  Box  Company,  171  N.  Y.  538.  The 
statute  now  recognizes  and  enforces  the  right  of  a  person 
to  control  the  use  of  his  name  or  portrait  by  others  so  far 
as  advertising  or  trade  purposes  are  concerned.  This 
right  of  control  in  the  person  whose  name  or  picture  is 
sought  to  be  used  for  such  purposes  is  not  limited  by 
statute.  Rhodes  v.  Sperry  &  Hutchinson  Company,  193 
N.  Y.  223.  Was  the  plaintiff's  name  and  picture  used 
by  the  defendant  for  advertising  purposes,  or  for  the 
purposes  of  trade? 

The  statute  is  very  general  in  its  terms,  but  when  a 
living  person's  name,  portrait  or  picture  is  used,  it  is  not 
necessarily  and  at  all  times  so  used  either  for  advertising 
purposes,  or  for  the  purposes  of  trade.  The  statute  is  in 
part  at  least  penal,  and  should  be  construed  accordingly. 
So  construed,  and  also  construed  in  connection  with  the 
history  of  chapter  132,  Laws  of  1903,  which  was  enacted 
at  the  first  session  of  the  legislature  after  the  decision  in 
the  Roberson  case,  it  does  not  prohibit  every  use  of  the 
name,  portrait  or  picture  of  a  living  person.  It  would 
not  be  within  the  evil  sought  to  be  remedied  by  that  act 
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to  construe  it  so  as  to  prohibit  the  use  of  the  name,  por- 
trait or  picture  of  a  living  person  in  truthfully  recount- 
ing or  portraying  an  actual  current  event  as  is  commonly 
done  in  a  single  issue  of  a  regular  newspaper.  It  is  not 
necessary  now  to  attempt  to  define  what  is,  or  is  not 
within  its  prohibitive  provisions.  In  the  case  before  us 
the  series  of  pictures  were  not  true  pictures  of  a  current 
event  but  mainly  a  product  of  the  imagination,  based, 
however,  largely  upon  such  information  relating  to  an 
actual  occurrence  as  could  readily  be  obtained.  The 
method  used  in  desigmng  and  preparing  the  pictures  is 
described  by  one  of  the  officers  of  the  defendant  as  fol- 
lows: "Our  method  of  reproducing  current  events  which 
I  have  described  as  news  matters,  is  by  getting  all  the 
data,  all  the  matter  in  hand,  from  every  reUable  source 
and  weave  it  into  what  we  call  a  pictiu^  story.  That 
story  is  produced  by  first  being  written  just  as  a  play- 
Wright  writes  a  play  or  an  author  writes  a  story." 

The  same  witness,  referring  to  the  series  of  pictures 
relating  to  the  wreck  of  the  RepybliCy  testified:  "It  was 
under  my  own  supervision.  I  was  in  coUaboration  with 
one  of  our  stage  directors,  the  author  of  the  text  that 
accompanied  the  picture.  We  purchased  all  the  news- 
papers we  could  find,  everything  that  had  any  bearing 
on  the  story,  and  we  sat  down  and  wrote  out  what  we 
called  a  scenario.  .  .  .  We  produced  in  our  studio  the 
mteriors  of  the  captain's  cabm;  the  wireless  operator's 
room  on  the  Repvblic;  the  wireless  operator's  room  on 
the  Baltic  and  the  operator's  room  at  Siasconset.  .  .  . 
We  assigned  various  actors  and  actresses  in  our  employ 
to  take  the  various  parts.  .  .  .  The  part  of  Mr.  Binns 
was  assigned  to  one  of  our  actors.  .  .  .  We  have  to  use 
our  imagination  largely  in  those  cases." 

After  the  negative  films  for  the  pictures  imder  consid- 
eration so  made  were  completed,  a  large  nmnber  of  pic- 
ture fihns  were  manufactured.     The  defendant  filed  one 
set,  which  he  defined  as  a  "photograph,"  with  the  librar 
40 
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nan  of  Congress,  and  a  copyright  was  issued  to  it  for  the 
title  to  the  picture  story.  The  picture  fihns  ready  for  use  in 
moving  picture  shows,  and  of  course  including  the  plain- 
tiff's name  and  picture,  were  with  others  described  at  length 
in  circulars  and  pamphlets,  and  such  circulars  and  pam- 
phlets were  sent  throughout  this  and  other  States  to  those 
engaged  in  the  business  of  exhibiting  pictures  to  the  public. 

About  February  20,  following  the  collision,  the  picture 
films  were  placed  upon  the  market  and  were  thereafter 
used  in  moving  picture  shows  pursuant  to  leases  from 
and  other  agreements  with  the  defendant.  The  plaintiff's 
name  was  prominent  m  the  advertisements  put  out  by  the 
defendant  describing  its  manufactured  product,  and  the 
pmpose  of  the  advertisements  was  to  extend  the  defend- 
ant's business  and  add  to  its  profits  by  increasing  the 
demand  for  such  pictures,  and  thus  multiplying  the 
number  of  leases  or  other  agreements  by  which  the  pic- 
tures and  films  were  put  upon  the  market.  The  use  of 
the  name  and  picture  of  the  plaintiff  by  the  defendant  in 
the  picture  films,  and  pursuant  to  leases  and  agreements 
with  the  defendant  in  the  moving  picture  shows  was  com- 
mercial. Such  use  was  in  the  language  of  the  opinion  in 
the  Roberson  case:  "For  his  (its)  own  selfish  purposes." 

A  picture  within  the  meaning  of  the  statute  is  not 
necessarily  a  photograph  of  the  living  person,  but  in- 
cludes any  representation  of  such  person.  The  picture 
represented  by  the  defendant  to  be  a  true  picture  of  the 
plaintiff  and  exhibited  to  the  public  as  such,  was  intended 
to  be,  and  it  was,  a  representation  of  the  plaintiff.  The 
defendant  is  in  no  position  to  say  that  the  picture  does  not 
represent  the  plaintiff  or  that  it  was  an  actual  picture  of 
a  person  made  up  to  look  like  and  impersonate  the  plaintiff. 

It  is  not  necessary  in  this  opinion  to  discuss  the  ques- 
tion whether  a  person,  firm  or  corporation  would  be 
liable  under  the  statute  for  making  and  using  a  picture 
of  a  living  person  when  it  is  included  in  a  picture  of  an 
actual  event  in  which  such  person  was  an  actor,  and 
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such  picture  is  a  mere  incident  to  the  actual  event  por- 
trayed. The  use  of  the  plaintiff's  name  and  picture  as 
shown  by  the  testimony  in  this  case  was  not  a  mere  inci- 
dent to  a  general  picture  representative  of  the  author's 
understanding  of  what  occurred  at  the  wreck  of  the 
Republic.  The  first  picture  of  the  series  was  essentially 
a  picture  of  the  plaintiff,  although  included  therewith 
was  a  place  having  relation  to  the  other  parts  of  the 
pictures  exhibited — ^but  the  last  picture  of  the  series  had 
no  connection  whatever  with  any  other  place  or  person  or 
with  any  event.  His  alleged  personal  movements  as 
exhibited  in  the  now  well-known  form  of  moving  pic- 
tiu-es  had  no  relation  to  the  other  pictures,  and  it  was  not 
designed  to  instruct  or  educate  those  who  saw  it.  The 
defendant  used  the  plaintiff's  aUeged  picture  to  amuse 
those  who  paid  to  be  entertained.  If  the  use  of  the 
plaintiff's  name  and  picture  as  shown  in  this  case  is 
not  within  the  terms  of  the  statute,  then  the  picture  of 
any  individual  can  be  similarly  made  and  exhibited  for 
the  purpose  of  showing  his  pecuUarities  as  of  dress  and 
walk,  and  his  personal  fads,  eccentricities,  amusements 
and  even  his  private  life.  By  such  pictures  an  audience 
would  be  amused  and  the  maker  of  the  films  and  the 
exhibitors  would  be  enriched.  The  greater  the  exaggera- 
tion in  such  a  series  of  pictures,  so  long  as  they  were  not 
libelous,  the  greater  would  be  the  profit  of  the  picture- 
maker  and  exhibitor. 

We  hold  that  the  name  and  picture  of  the  plaintiff  were 
used  by  the  defendant  as  a  matter  of  business  and  profit 
and  contrary  to  the  prohibition  of  the  statute.  It  is  urged 
that  there  is  danger  of  serious  trouble  in  the  practical 
enforcement  of  any  rule  which  may  be  adopted  in  con- 
struing and  enforcing  the  statute  so  far  as  it  relates  to 
purposes  of  trade.  If  there  is  any  basis  for  the  suggestion 
of  danger  in  enforcing  a  part  of  the  statute  under  con- 
sideration it  is  the  duty  of  the  legislature  to  repeal  such 
part  thereof,  or  so  modify  it  as  to  define  with  greater  par- 
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ticularity  what  it  intends  should  be  prohibited,  or  perhaps 
permit  the  use  of  a  person's  name,  portrait  or  picture  for 
purposes  of  trade,  if  the  oral  assent  of  such  person,  or,  if  a 
minor,  of  his  or  her  parent  or  guardian,  is  obtained  therefor. 

This  court  cannot  consider  the  question  whether  the 
amount  of  damages  given  by  the  jury  in  its  verdict  is 
excessive.  We  agree  with  the  opinion  of  the  Appellate 
Division  in  which  it  is  said:  ''We  are  of  opinion  that  the 
plaintijGf  can  have  only  one  recovery  in  the  premises  and 
that  it  must  be  in  this  action.  The  terms  of  the  statute 
are  very  broad  and  they  include  all  of  the  damages  sus- 
tained by  the  plaintiff.  It  would  be  difficult  to  avoid  a 
double  recovery  if  the  jury  were  to  be  permitted  in  one 
action  to  give  damages  under  the  statute  for  a  violation 
of  rights  protected  thereby,  and  in  another  action  for 
the  libel  based  on  the  same  acts." 

The  judgment  should  be  affirmed,  with  costs. 

Ctjllen,  Ch.  J.,  HiscocK,  Collin,  Cxjddeback  and 
HooAN,  JJ.,  concur;  Miller,  J.,  not  sitting. 
Judgment  affirmed. 


Form  No.  92 


Compkint;  Privacy;  Right  of;  Injunction  and  Damages  for  Uhau- 
thorized  Use  of  Person's  Name  and  Picture  for  Trade  and  Ad- 
vertising Purposes  ^ 

Supreme  Court,  New  York  County. 


John  R.  Binns, 

Plaintiff, 
against 
The  Vitagraph  Company  of  America, 

Defendant. 

The  plaintiff,  by  his  attorney,  Arthur  F.  Hansl,  com- 
plaining of  the  defendant,  alleges : 
I.  That  he  is  now,  and  at  all  the  times  hereinafter 

*  From  Binns  v.  The  Vilagraph  Company  of  America,  210  N.  Y.  61; 
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mentioned  was  of  the  age  of  twenty-one  years  and  up- 
wards. 

II.  Upon  information  and  belief;  that  the  defendant 
is  a  corporation,  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  New  York. 

III.  Upon  information  and  belief ,  that  the  defendant 
is  engaged  m  the  business  of  manufacturing,  leasing, 
licensing,  selling,  distributing,  displaying  and  circulating 
photographic  films  for  use  in  motion  picture  miachines. 

IV.  Upon  information  and  belief,  that  from  or  about 
the  month  of  February,  1909,  the  defendant  publicly, 
knowingly  and  without  the  consent,  written  or  otherwise, 
of  the  plaintiff,  had  been,  and  is  manufacturing,  leasing, 
licensing,  selling,  displaying,  circulating  and  using  in 
the  State  of  New  York  and  elsewhere,  for  the  purposes  of 
trade  and  advertising,  photographic  films  for  use  in 
motion  picture  machines,  in  which  are  pictxures  of  the 
plaintiff,  and  represented  and  advertised  by  defendant 
to  be  pictures  of  the  plaintiff,  a  living  person. 

V.  Upon  information  and  belief,  that  from  or  about 
the  month  of  February,  1909,  the  defendant  publicly, 
knowingly  and  without  the  consent,  written  or  otherwise, 
of  the  plaintiff,  has  been  and  is  using,  circulating,  display- 
ing and  publishing  on  said  films  in  which  are  the  pictures 
of  the  plaintiff,  the  name  of  the  plaintiff,  and  that  the 
said  name  "John  R.  Binns,"  referring  to  the  plaintiff, 
and  ''Jack  Binns,"  appear  conspicuously  on  each  and 
every  of  the  said  films,  and  were  so  used,  displayed, 
circulated  and  published  by  the  defendant  in  the  State  of 
New  York  and  elsewhere,  for  the  purposes  of  trade  and 
advertising. 

VI.  That  the  plaintiff,  by  reason  of  the  fact  that  he 
was  the  operator  of  the  wireless  telegraphic  apparatus 
on  board  the  steamship  Republic  when  that  steamship 
and    the   steamship   Florida   collided    in    open  sea  on 

afif'g  147  App.  Div.  783;  132  Supp.  237.    See  ante,  page  621.    For 
interlocutory  judgment,  see  poatf  page  632. 
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January  23,  1909,  and  that  plaintiff  then  operated  said 
wireless  telegraphic  apparatus  for  the  purpose  of  getting 
in  communication  with  persons  who  could  render  aid 
and  assistance  to  said  steamships  which  were  wrecked 
and  about  to  sink,  gamed  great  fame  and  notoriety  as 
the  first  wireless  tel^raph  operator  who,  by  operation 
of  that  apparatus  succeeded  in  calling  aid  to  a  smking 
vessel  at  sea. 

VII.  That,  although  plaintiff  has  received  many  offers 
of  large  sums  of  money  if  he  would  consent  to  exhibit 
himself  upon  the  stage  and  in  moving  pictures,  he  has  re- 
frained from  doing  so,  because,  having  gained  fame  and 
a  good  reputation  in  a  noble  adventure,  he  does  not  desire 
to  belittle  himself  in  that  manner. 

VIII.  That  plaintiff  is  now  engaged  in  the  business 
of  managing  an  exhibition  at  Luna  Park  in  Coney  Island, 
Long  Island,  New  York,  called  "Saved  by  Wireless" 
and  advertised  as  being  owned  and  managed  by  the 
plaintiff. 

IX.  That  plamtiff's  name  and  reputation  are  of  great 
pecuniary  value  to  him  in  his  said  business.  That  the 
use  by  the  defendant  of  the  name  and  pictiures  repre- 
sented and  advertised  by  defendant  to  be  of  the  plaintiff, 
as  above  set  forth,  has  greatly  damaged  the  plaintiff's 
business  and  made  less  valuable  to  him  his  said  name 
and  pictures. 

X.  That  said  pictures  so  manufactiu*ed,  leased,  li- 
censed, sold,  displayed,  circulated  and  used  by  the  de- 
fendant and  advertised  and  represented  by  it  to  be  pic- 
tures of  the  plaintiff,  depict  the  plaintiff  in  a  foolish, 
unnatural  and  undignified  manner,  and  tend  to  hold 
him  up  to  public  ridicule  and  contempt. 

XI.  That  by  reason  of  the  said  Imowing,  wilful,  ma- 
Ucious  and  unlawful  use  and  exhibition,  not  only  of  pic- 
tures of  plaintiff,  represented  and  advertised  by  defend- 
ant to  be  of  the  plaintiff,  but  also  of  his  name,  plaintiff 
has  been  greatly  damaged  in  his  business  and  occupation 
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and  has  suffered  great  anxiety  of  mind,  humiliation,  and 
mortification,  and  has  been  exposed  to  public  ridicule  and 
contempt  and  otherwise  greatly  damaged,  aU  in  the  sum 
of  twenty-five  thousand  dollars. 

Wherefore,  plaintiff  demands  judgment: 

First  :  That  the  defendant,  its  oflBcers,  agents  and  serv- 
ants be  forever  restrained  and  enjoined  from  using  in 
any  manner,  the  photograph,  portrait  or  pictures  of  the 
plaintiff  in  any  form  whatever,  and  from  using  photo- 
graphs, portraits  or  pictures  purporting  to  be  and  repre- 
sented to  be  the  photographs,  portraits  or  pictures  of 
the  plaintiff  in  any  form  whatever,  for  the  purposes  of 
trade  or  for  advertising  or  any  other  purpose. 

Second:  That  the  defendant,  its  officers,  agents  and 
servants  be  forever  restrained  and  enjoined  from  using 
the  name  of  the  plaintiff  in  any  form  whatsoever  for 
the  purposes  of  trade  or  for  advertising,  or  for  any  other 
purpose. 

Third:  That  the  defendant  be  ordered  to  deliver 
to  the  plaintiff  any  and  all  films  or  parts  of  films  con- 
taining said  pictures,  photographs  or  portraits  in  its 
possession,  together  with  the  original  plates  or  negatives 
from  which  copies  are  produced. 

Fourth:  For  the  sum  of  twenty-five  thousand  dol- 
lars ($25,000)  damages,  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  just  and  proper,  together 
with  the  costs  and  disbursements  of  this  action. 

And  the  plaintiff  prays  that  during  the  pendency  of 
this  action  the  defendant,  its  officers,  agents,  and  serv- 
ants be  enjoined  and  restrained  from  doing  any  of  the 
acts  aforesaid. 

Arthur  F.  Hansl, 
Plaintiff's  attorney, 
2  Rector  Street, 
Manhattan  Borough, 
New  York  City. 

[Verification.] 
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Fom  no*  99 

Inteflocatory  Judgment;  PriYftcy;  Bi^t  of;  Injunctioii  and  Dam- 
ages for  Unauthorized  Use  of  Person's  Kame  and  Picture  for 
Trade  and  AdTertising  Purposes  * 

At  a  Special  Term,  Part  V,  of  the 
Supreme  Court  of  the  State  of  New 
York,  held  in  and  for  the  County  of 
New  York,  at  the  County  Court 
House,  in  the  Borough  of  Man- 
hattan, City  of  New  York,  on  the 
12th  day  of  April,  1910. 

Present,  Hon.  Charles  L.  Guy,  Justice. 


John  R.  Binns, 

Plaintiff, 
against 
The  Vitagraph  Company  of  America, 

Defendant. 

The  issue  in  this  action  on  which  the  plaintiff  based 
his  claim  for  equitable  relief,  having  been  regularly 
brought  on  for  trial  before  Mr.  Justice  Charles  L.  Guy, 
at  a  Special  Term,  Part  V  of  this  court,  held  on  the  11th 
and  14th  days  of  March,  1910,  at  the  County  Court 
House  in  the  Borough  of  Manhattan,  City  and  County  of 
New  York,  and  the  court  having  heard  the  allegations 
and  proofs  of  the  parties  and  the  argument  of  counsel, 
and  after  due  deliberation  having  duly  made  and  filed 
on  April,  1910,  a  decision  in  favor  of  the  plaintiff,  con- 
taining a  statement  of  the  facts  found  and  conclusions 
of  law  directing  an  interlocutory  judgment  for  the  plain- 

» From  Binns  v.  The  Vitagraph  Co.  of  America,  210  N.  Y.  51;  aff'g 
147  App.  Div.  783;  132  Supp.  237.  See  arUe,  page  621.  For  complaint, 
see  anUf  page  628. 
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tiff  permanently  preventing  and  restraining  the  defend- 
ants, its  agents,  servants  and  representatives  from  using 
plaintiff's  pictures  or  any  of  them  and  from  using  plain- 
tiff's name  for  the  purpose  of  trade  or  advertising,  and 
providing  for  an  assessment  of  damages  against  the  de- 
fendant by  a  jury  at  Trial  Term  of  this  court,  and  that 
on  return  of  assessment  of  damages  by  such  jury,  final 
judgment  be  entered  herein  for  the  amount  of  the  dam- 
ages so  ascertained,  together  with  costs  and  an  extra 
allowance,  should  the  same  be  granted  to  the  plaintiff. 

Now,  on  motion  of  Arthur  F.  Hansl,  attorney  for  the 
plamtiff  herein,  it  is 

Ordered,  Adjudged  and  Decreed,  that  the  defend- 
ant The  Vitagraph  Company  of  America,  its  agents, 
servants  and  representatives,  be  forever  enjoined,  pre- 
vented and  restrained  from  using  the  plaintiff's  pictures 
or  portraits,  or  any  of  them,  and  from  using  the  plain- 
tiff's name,  for  the  purpose  of  trade  or  advertising;  it 
is  further 

Ordered,  Adjudged  and  Decreed,  that  the  damages 
herein  be  assessed  by  a  jiuy  at  a  Trial  Term,  Part  II, 
of  this  coiui;,  to  be  held  in  and  for  the  County  of  New 
York,  at  the  County  Court  House  in  said  County,  on 
the  2d  day  of  May,  1910,  or  as  soon  thereafter  as  coim- 
sel  can  be  heard;  and  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  on  the  re- 
turn of  the  finding  and  assessment  by  such  jiuy,  final 
judgment  shall  be  entered  herein  for  the  amoimt  of  the 
damages  so  ascertained,  together  with  the  costs  of  this 
action  and  an  extra  allowance  to  the  plaintiff,  should 
such  extra  allowance  be  awarded  to  plaintiff. 

Charles  L.  Guy, 
Justice  New  York  Supreme  Court. 

William  F.  Schneider, 
Clerk. 


CoiRo  V.  Baron 


Opinion  of  Um  Court 


Cabione  Conto,  Respondent,  v.  Mob  Baron,  Defend- 
ant, Impleaded  with  Inn  Corporation,  Appdlant 
(158  App.  Dhr.  591;  143  Supp.  853) 

Chattel  mortgage;  tondomtt;  wsirant  of  leizore;  snffldencj  ti 
tnofing  afBdavits  under  Code  Civil  Procedure,  {  6U  ■ 

I.  The  plaintiff  is  entitled  to  a  wairant  of  seizure  of  the  mort- 
gaged chattels  in  an  action  to  foreclose  a  chattel  mortgage, 
without  setting  forth  in  his  moving  p^>ers  matters  required 
by  Code  Civil  Procedure,  {  636. 

Appeal  by  the  defendant,  Inn  Corporation,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  for  Motions  and  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  25th  day  of  Jime, 
1913,  denying  a  motion  to  vacate  a  warrant  of  seisuie. 

Henry  M.  GoldfogU  [Irving  S.  Dorf  with  him  on  the 
brief],  for  the  appellant. 
Ralph  K.  Jacobs,  for  the  respondent. 

Per  CtnuAU: 

This  proceeding  to  foreclose  a  chattel  mortgage  after 
default  allied  a  demand  for  payment  and  averred  that 
the  mortgaged  chattels  were  in  the  possession  of  the 
defendant  Baron.  The  affidavit  for  the  warrant  of  seizure 
did  not  attempt  to  state  any  of  the  groxmds  for  an  attach- 
ment. A  warrant  of  seizure  issued  reciting  the  value 
of  the  chattels,  and  that  a  cause  of  action,  as  specified 
in  §  1737  of  the  Code  of  Civil  Procedure  (now  lien  I^w, 
§  206),  existed  in  favor  of  the  plaintiff,  who  had  given 

ie  the  following  forms  from  this  case  at  the  pages  indicated: 
laiDt,  page  636;  affidavit  to  secure  writ  of  seizure,  page  639;  writ 
Eure,  page  643. 

:  alao  the  case  of  Brunmmdi-Balke-Collender  Co.  of  N.  Y.  v.  Palm 
ing  Co.,  pott,  page  044,  with  forms  for  the  seizure  of  a  chattel  in 
tioD  to  foreclose  a  Ueo  on  chattels,  and  notes  to  that  case. 
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the  requisite  undertaking.  After  the  chattels  had  been 
taken  \mder  the  warrant  a  motion  was  made  on  behalf 
of  the  Inn  Corporation,  defendant,  to  vacate  because  the 
warrant  and  the  papers  on  which  it  was  granted  did  not 
set  forth  the  matters  required  by  §  636  of  the  Code  of 
Civil  Procedure.  This  motion  was  denied.  Defendant 
has  appealed  from  the  order  denymg  its  application  to 
vacate  the  warrant  of  seizure,  and  cites  Farad  v.  Mailer, 
154  App.  Div.  303;  138  Supp.  961. 

The  decision  of  Farad  v.  Mailer  (supra)  was  made  with- 
out the  court's  attention  having  been  called  to  the  pre- 
vious holding  by  this  coiul;  in  Wvertz  v.  Braun,  113  App. 
Div.  459;  99  Supp.  340;  that  a  warrant  of  seizure  under 
the  Code  of  Civil  Procediu-e  (§  1738)  is  justified  if  the 
plaintiff  is  out  of  possession,  and  that  the  legislative 
reference  to  attachment  is  merely  to  provide  a  definite 
procedure,  and  did  not  impose,  in  addition  to  non- 
possession,  a  further  condition  before  obtaining  the 
warrant  of  seizure.  Blake  v.  Crowley,  44  Hun,  344. 
Section  1738  of  the  Code  is  now  re-enacted  without 
change  as  §  207  of  the  Lien  Law  (Consol.  Laws,  chap.  33; 
Laws  of  1909,  chap.  38).  The  coin^e  of  legislation  to 
protect  liens  upon  chattels  (Laws  of  1869,  chap.  738; 
Throop  Code  Civ.  Proc.  [Ed.  1880],  §  1738,  p.  112,  note) 
manifests  a  clear  intent  to  give  the  remedy  of  seizure 
to  lienors  so  as  to  recover  possession,  and  not  to  restrict 
the  right  to  seize  the  chattels  pledged  or  under  a  hen — 
a  right  vital  to  the  lienor's  security — to  those  grounds  that 
are  requisite  for  an  attachment  against  the  general  prop- 
erty of  the  debtor.  The  case  of  Farad  v.  Mailer  is, 
therefore,  overruled,  and  that  of  Wuertz  v.  Braun  is 
now  followed,  and  reaffirmed.  The  order  refusing  to  va- 
cate the  seizure  is,  therefore,  affirmed,  but  without  costs. 

Jenks,  p.  J.,  Thomas,  Carr,  Stapleton  and  Putnam, 
JJ.,  concurred. 
Order  affirmed,  without  costs. 
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Form  No.  ftSA 
Complaint;  Action  to  Foreclose  Mortgage  on  Chattel  * 
Supreme  Court,  Kings  County. 


Cannine  Coiro, 

Plaintiflf, 
against 
Moe  Baron  and  Inn  Corporation, 
Defendants. 

Plaintiff,  complaining  of  the  defendant,  respectfully 
alleges : 

I.  That  the  defendant,  the  Inn  Corporation,  is  a  cor- 
poration duly  organized  and  existing  imder  the  laws  of 
the  State  of  New  York. 

II.  That  on  or  about  the  8th  day  of  February,  1912, 
to  secure  an  indebtedness  of  the  sum  of  two  thousand 
three  hundred  and  thirteen  and  8/100  dollars  ($2,213.08) 
on  money  due  and  owing  to  one  Michael  Salit,  an  obli- 
gation incurred  by  the  said  Michael  Salit  for  the  defend- 
ant, Moe  Baron  did  execute  and  deliver  to  Michael  Salit 
a  chattel  mortgage,  wherein  it  provided  among  other 
things  that  the  said  Moe  Baron  for  securing  the  payment 
of  the  said  sum,  did  bargain  and  sell  unto  the  said  Michael 
Salit  certain  goods  and  chattels  as  mentioned  in  the 
schedule  of  the  said  mortgage,  a  copy  of  which  mortgage 
is  hereto  annexed  and  marked  Exhibit  ''A,"  and  made  a 
part  of  the  complaint  herein,  a  copy  of  which  mortgage 
was  duly  filed  in  the  Kings  Coimty  Clerk's  office  on 
the  9th  day  of  February,  1912,  that  being  the  Coimty 
wherein  all  of  said  chattels  then  were. 

III.  That  the  said  chattel  mortgage  provided  that  if 

»From  Cairo  v.  Baron,  158  App.  Div.  591;  143  Supp.  853;  ante, 
p..  634;  for  affidavit  to  secure  writ  of  seizure;  see  poatj  page  639;  writ 
of  seizure,  post,  page  643. 
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the  defendant  shall  and  do  well  and  truly  pay  to  the  said 
Michael  Salit  or  his  executors,  administrators  or  assigns, 
and  comply  with  the  terms  and  conditions  of  the  said 
chattel  mortgage  as  therein  provided,  that  the  said 
chattel  mortgage  shall  be  null  and  void. 

IV.  That  the  said  defendant  Moe  Baron  did  convey 
to  the  plaintiff's  assignor  for  the  purposes  aforesaid  the 
personal  property  mentioned  m  the  schedules  of  the 
instrument  as  referred  to,  of  which  the  defendant  Moe 
Baron  was  then  the  owner,  and  with  the  condition  that 
the  same  shall  remain  in  the  possession  of  the  said  Moe 
Baron  from  February  8th,  1912,  and  so  long  as  the  de- 
fendant fulfils  and  compUes  with  the  terms  and  condi- 
tions as  provided  for  m  the  said  chattel  mortgage,  and 
in  that  event  then  the  said  conveyance  should  be  void 
as  herembefore  stated,  and  not  otherwise. 

V.  That  the  plaintiff  alleges  that  the  said  personal 
property  had  been  left  m  the  possession  of  said  Moe 
Baron,  the  defendant,  at  the  place  known  by  the  name  of 
Belvidere  Hotel,  879  Broadway,  Borough  of  Brookljna, 
City  of  New  York, 

VI.  That  prior  to  the  27th  day  of  June,  1912,  the  de- 
fendant Moe  Baron  failed  to  pay  the  three  notes  of  the 
sxmi  of  one  hundred  forty-four  and  6/100  dollars  ($144.06), 
as  alleged  in  the  said  mortgage,  to  the  said  Michael  Salit, 
and  the  defendant  Moe  Baron  failed  to  pay  certain  notes 
endorsed  by  the  said  Michael  Salit  held  by  the  Mon- 
tauk  Bank,  and  by  the  terms  and  conditions  of  the  said 
mortgage  said  Michael  Salit  and  this  plaintiff  elected 
to  deem  the  entire  amoimt  of  the  said  mortgage  to  be 
due  and  payable,  and  the  said  defendant  Moe  Baron  has 
defaulted  on  the  said  mortgage. 

VII.  That  heretofore  and  on  the  3d  day  of  May,  1913, 
said  Michael  Salit,  duly  assigned  said  chattel  mortgage 
to  this  plaintiff,  together  with  all  moneys  due  or  to  grow 
due  thereon,  with  interest,  and  the  plaintiff  is  now  the 
owner  and  holder  thereof. 
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VIII.  On  information  and  belief,  prior  to  the  29th  day 
of  June,  1912,  said  Moe  Baron  conveyed  said  chattels 
to  the  defendant  Inn  Corporation,  subject  to  the  terms 
and  conditions  of  the  said  mortgage,  and  the  said  Inn 
Corporation  took  title  to  the  same  with  full  knowledge 
of  the  hen  of  the  said  Michael  Salit  thereupon.  That 
payment  of  the  said  sum  of  two  thousand  three  hundred 
thirteen  and  8/100  dollars  ($2,313.08)  has  been  duly  de- 
manded and  possession  of  the  chattels  conveyed  to  Mi- 
chael Salit  as  security  as  aforesaid,  remains  in  the  said 
defendant  Moe  Baron,  and  the  Inn  Corporation,  who 
have  neglected  and  failed  to  deliver  the  same  to  the 
plaintiff,  and  still  neglect  and  refuse  so  to  do,  although 
due  demand  has  been  made  therefor. 

IX.  That  no  part  of  the  said  sum  has  been  paid  upon 
the  items  herein  mentioned,  although  due  opportunity 
has  been  given,  and  there  is  now  due  and  owmg  upon 
said  mortgage  the  sum  of  two  thousand  three  hundred 
thirteen  and  8/100  dollars  ($2,313.08),  with  interest 
thereon  from  the  8th  day  of  February,  1912. 

X.  That  no  other  action  is  now  pending  and  unde- 
termined for  the  relief  demanded  therein;  or  to  recovering 
any  part  of  the  said  mortgage  debt. 

XI.  That  the  defendants  herein  have,  or  claim  to  have, 
an  interest  in  or  lien  upon  the  said  mortgaged  premises, 
or  some  part  thereof,  which  interest  or  lien,  if  any,  has 
accrued  subsequent  to  the  lien  of  the  said  mortgage  and 
is  subject  and  subordinate  thereto. 

Whereof,  plaintiff  demands  judgment  that  the  de- 
fendants be  barred  and  foreclosed  of  all  right,  title  and 
interest  or  lien  upon  said  personal  property  as  described 
in  the  chattel  mortgage,  hereto  annexed;  that  the  same 
be  sold  according  to  law ;  that  out  of  the  proceeds  thereof 
the  plaintiff  be  paid  the  amount  of  two  thousand  three 
hundred  thirteen  and  8/100  dollars  ($2,313.08),  together 
with  interest  thereon  from  the  8th  day  of  February,  1912, 
besides  the  costs  of  this  action;  and  that  the  defendant 
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Moe  Baron  be  adjudged  to  pay  the  plaintiff  any  defi- 
ciency that  may  remain  after  so  applying  the  moneys 
arising  out  of  such  sale,  and  that  the  plaintiff  may  have 
such  other  and  further  relief  as  may  be  just  and  proper. 

Ralph  K.  Jacobs, 
Attorney  for  plaintiff, 
215  Montague  Street, 
[Verified  May  10th,  1913.]  Brooklyn,  N.  Y. 

(Attached  hereto  was  the  chattel  mortgage  referred 
to  in  the  complaint.) 
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Affidavit  on  Writ  of  Seizure;  Action  to  Foreclose  Mortgage  on 

Cliattels  1 

Supreme  Court,  Kings  County. 


Carmine  Coiro, 

Plaintiff, 
against 
Moe  Baron  and  Inn  Corporation, 

Defendant. 


ss.: 


State  of  New  York, 
City  of  New  York, 
County  of  Kings. 

Carmine  Coiro,  being  duly  sworn,  deposes  and  says 
that  he  is  the  plaintiff  in  the  above^entitled  action.  That 
this  is  an  action  to  foreclose  a  lien  on  chattels  by  virtue 
of  a  chattel  mortgage,  a  copy  of  which  is  hereto  annexed 
to  the  complaint  and  made  a  part  of  this  affidavit,  which 
mortgage  was  duly  assigned  to  deponent  by  Michael 
Salit,  the  mortgagee  therein  named,  by  assignment  in 
writing,  dated  the  3d  day  of  May,  1913.  That  deponent 
is  now  the  owner  and  holder  of  the  said  mortgage. 

1  From  Coiro  v.  Baron,  168  App.  Div.  591 ;  143  Supp.  853.  For 
oomplaiiit  in  this  action,  see  ante,  page  636;  writ  of  seizure,  see  'post, 
page  643. 
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That  the  defendant,  Inn  Corporation,  is  a  domestic 
corporation  with  its  principal  office  at  870  Broadway, 
in  the  Borough  of  Brooklyn,  New  York  City,  and  that 
the  defendant,  Moe  Baron,  is  a  resident  of  the  Borough 
of  Brooklyn,  City  of  New  York. 

That  in  pursuance  to  the  terms  of  the  said  mortgage, 
the  defendant  is  justly  indebted  to  the  plaintiff  in  the 
sum  of  two  thousand  three  hundred  thirteen  and  8/100 
dollars,  together  with  interest  thereon  from  the  8th  day 
of  February,  1912,  over  and  above  all  payments  and 
set-offs  or  counterclaims  which  the  said  defendant  has 
against  the  plaintiff  or  plaintiff's  assignor  known  to  the 
plaintiff,  which  indebtedness  arose  as  follows: 

That  on  or  about  the  8th  day  of  February,  1912,  to 
secure  an  indebtedness  of  the  sum  of  two  thousand  three 
hundred  thirteen  and  8/100  dollars  ($2,313.08)  on  monesrs 
due  and  owing  to  one  Michael  Salit,  plaintiff's  assignor, 
and  obligations  incurred  by  the  said  Michael  Salit,  for 
the  defendant,  Moe  Baron,  and  for  other  good  and  valu- 
able consideration  the  said  Moe  Baron  did  execute  and 
deliver  to  the  said  Michael  Salit,  a  chattel  mortgage 
wherein  it  provided  among  other  things  that  the  said 
Moe  Baron,  for  secimng  the  payment  of  the  said  sum, 
did  bargain  and  sell  unto  Michael  Salit,  certain  goods  and 
chattels  mentioned  in  the  schedules  of  the  said  mortgage, 
copy  of  which  mortgage  is  hereto  annexed  to  the  com- 
plaint herein  and  marked  Exhibit  ''A,"  and  which  mort* 
gage  and  the  summons  and  complaint  herein  are  made 
a  part  of  this  affidavit. 

That  the  said  mortgage  was  duly  filed  in  the  Kings 
County  Clerk's  office  on  the  9th  day  of  February,  1912, 
that  being  the  County  wherein  all  of  the  chattels  de- 
scribed in  the  said  mortgage  were. 

That  the  said  chattel  mortgage  provided  that  if  the 
defendant,  Moe  Baron,  shall  and  do  well  and  truly  pay 
to  the  said  Michael  Salit,  his  executors,  administrators 
or  assigns  and  comply  with  the  terms  and  conditions 
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of  the  said  chattel  mortgage  that  the  said  chattel  mort- 
gage shall  be  null  and  void. 

That  the  said  defendant,  Moe  Baron,  did  convey  to 
the  plaintiff's  assignor  for  the  purpose  aforesaid  the 
personal  property  mentioned  in  the  schedules  of  the  in- 
strument referred  to  of  which  the  defendant,  Moe  Baron, 
was  then  the  owner  with  the  condition  that  the  same 
shall  renoiain  in  the  possession  of  the  said  Moe  Baron  from 
the  8th  day  of  February,  1912,  and  so  long  as  the  de- 
fendant, Moe  Baron,  fulfils  and  complies  with  the  terms 
and  conditions  as  provided  for  in  the  said  chattel  mort- 
gage, and  in  that  event  then  the  said  conveyance  be 
void  as  hereinbefore  stated  and  not  otherwise. 

That  the  plaintiff  alleges  that  the  said  personal  prop- 
erty has  been  left  in  the  possession  of  the  defendant, 
Moe  Baron,  at  the  place  known  by  the  name  of  Bel- 
videre  Hotel,  879  Broadway,  Brooklyn,  New  York  City. 

That  prior  to  the  27th  day  of  June,  1912,  the  said 
Moe  Baron,  failed  to  pay  three  notes  of  the  siun  of  one 
hundred  forty-four  and  6/100  dollars  ($144.06)  as  alleged 
in  the  said  mortgage  to  the  said  Michael  Salit,  and  the 
defendant,  Moe  Baron,  failed  to  pay  certain  notes  en- 
dorsed by  the  said  Michael  Salit  held  by  the  Montauk 
Bank,  and  by  the  terms  and  conditions  of  the  said  chattel 
mortgage,  the  said  Michael  Salit  and  plaintiff  herein 
elect  to  deem  the  entire  amoimt  of  the  said  chattel  mort- 
gage to  be  due  and  payable  and  the  said  defendants, 
having  defaulted  on  the  said  mortgage. 

That  the  said  Moe  Baron  conveyed  the  chattels  de- 
scribed in  the  said  mortgage  to  the  defendant.  Inn  Corpo- 
ration, subject  to  the  terms  and  conditions  of  this  mort- 
gage and  that  the  said  corporation  took  title  to  the  same 
with  full  knowledge  of  the  lien  of  the  said  Michael  Salit 
and  deponent  therein. 

That  the  payment  of  the  said  sum  of  two  thousand 
three  hundred  and  thirteen  and  8/100  dollars  ($2,313.08) 
has  been  duly  demanded  and  possession  of  the  chattels 
41 
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conveyed  to  the  said  Inn  Corporation  as  security  as 
aforesaid,  remains  in  the  said  defendants  who  have 
neglected  and  failed  to  deliver  the  same  to  the  plaintiff 
and  still  neglect  so  to  do  although  due  demand  has  been 
made  therefor. 

That  no  part  of  the  said  sum  has  been  paid  upon  the 
items  herein  mentioned  although  due  opportunity  has 
been  given  and  there  is  now  due  and  owing  upon  the 
said  chattel  mortgage  the  simi  of  two  thousand  three 
hundred  thirteen  and  8/100  dollars  ($2,313.08)  with 
interest  thereon  from  the  8th  day  of  February,  1912. 

That  there  is  no  other  action  pending  and  undetermined 
for  the  relief  demanded  herein  or  to  recover  any  of  the 
said  mortgage  debt. 

That  the  defendants  herein  have  or  claim  to  have  some 
interest  in  or  hen  upon  the  said  chattels  which  interest 
or  hen,  if  any,  has  accrued  subsequently  to  the  lien  of 
the  said  chattel  mortgage  herein  and  is  subject  thereto. 

That  the  plaintiff  is  not  in  possession  of  any  of  the  chat- 
tels described  in  the  said  mortgage,  the  same  being  in 
the  possession  of  the  defendant,  at  the  place  known  as 
the  Belvidere  Hotel,  879  Broadway,  Brooklyn,  New  York. 

That  the  value  of  said  chattels  does  not  exceed  $600. 

That  no  previous  application  has  been  made  herein. 

Wherefore,  deponent  respectfully  asks  for  a  warrant 
against  the  said  chattels  upon  the  grounds  herein  set 
forth  directing  the  sheriff  of  the  Coimty  of  Kings  to  take 
possession  of  the  said  chattels  pending  the  determination 
of  this  action  and  for  such  other  and  further  relief  as  the 
court  may  deem  just  and  proper. 

Carbhne  Como. 

Sworn  to  before  me  this 
10th  day  of  May,  1913. 

Simon  Abrahamson, 

Commissioner  of  Deeds, 

For  the  City  of  New  York. 
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Form  No.  96 
Writ  of  Seizure;  Action  to  Foreclose  Mortgage  on  Chattels  ^ 

Supreme  Court,  Kings  County. 


Carmine  Coiro, 

Plaintiff, 
against 
Moe  Baron  and  Inn  Corporation, 

Defendants. 


The  People  of  the  State  of  New  York  to  the  Sheriff 
of  the  Coimty  of  Kings : 

Whereas,  in  an  action  brought  in  this  court  by  Car- 
mine Coiro,  against  Moe  Baron  and  Inn  Corporation, 
the  defendants,  application  has  been  made  to  the  imder- 
signed,  a  judge  of  this  court,  by  Carmine  Coiro,  plaintiff, 
for  a  warrant  to  seize  and  safely  keep  the  chattels  herein- 
after described,  to  abide  the  final  judgment  in  the  said 
action;  and  it  satisfactorily  appearing  by  affidavit  that 
said  chattels  are  worth  the  sum  of  six  hundred  dollars, 
and  that  a  cause  of  action,  as  specified  in  §  1737  of  the 
Code  of  Civil  Procedure,  exists  in  favor  of  the  plaintiff 
and  against  the  defendant  to  foreclose  a  lien  for  the  sum 
of  two  thousand  three  himdred  and  thirteen  and  8/100 
dollars  ($2,313.08)  upon  said  chattels;  and  the  plaintiff 
havmg  given  the  undertaking  required  by  law; 

Now,  you  are  hereby  commanded  to  seize  the  following 
chattels  being  the  chattels  described  in  the  complaint  of 
said  action,  or  so  much  thereof  as  may  be  foimd  in  your 
County,  and  safely  keep  the  same  to  abide  the  final 
judgment  in  the  action,  and  that  you  proceed  herein 


1  From  Coiro  v.  Baron,  158  App.  Div.  691 ;  143  Supp.  863.  For 
complaint  in  this  case,  see  ante,  page  636;  for  affidavit  to  secure  writ  of 
seizure,  arUe,  page  639. 
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in  the  manner  and  make  your  return  within  the  time 
required  of  you  by  law. 
Schedule  referred  to  in  the  foregoing  mortgage. 
The  following  are  the  goods,  wares  and  chattels  as 
enumerated  belonging  to  Moe  Baron,  now  in  his  posses- 
sion, all  of  which  are  now  contained  in  the  premises  known 
as  No.  879  Broadway,  Borough  of  Brooklyn,  City  and 
State  of  New  York. 

(Here  wm  set  forth  in  fvU  descriptions  of  each  specific 
article  and  in  what  room  it  was  to  he  found.) 

Witness:  Hon.  Samuel  T.  Maddox,  Justice  of  the 
Supreme  Court,  Kings  County,  at  Brooklyn,  N.  Y.,  this 
12th  day  of  May,  1013. 

By  the  court, 
Charles  S.  Dbvot, 
Clerk  of  Kings  County. 
Granted  and  allowed, 
May  10,  1913,  (L.  S.) 
S.  T.  Maddox, 
Justice  of  Supreme  Court. 


The  Brunswick-Balke  Collender  Company  of  New 
York,  Plaintiff,  v.  Palm  Building  Company,  Defendant 

(Supreme  Court,  N.  Y.  Special  Term,  Part  I,  April  17, 1912) 
Foreclosure  of  lien  on  chattels;  seizure  of  chattels  under  a  warrant  ^ 

1.  An  affidavit  on  which  to  base  a  warrant  to  seize  chattels 
under  section  207  of  the  Lien  Law,  in  an  action  to  foreclose 
a  lien  on  such  chattels,  need  not  comply  in  all  respects  with 
the  sections  of  the  Code  Civ.  Pro.  relating  to  attachments 

^See  the  following  forms  from  this  case  at  the  pages  indicated: 
complaint,  page  640;  affidavit  for  writ  of  seizure,  page  649;  judgment, 
page  650.  See  also  forms  following  case  of  Cairo  v.  Barony  anUy  page 
634. 
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as  there  are  some  portions  of  Code  sections  which  apply 
peculiarly  to  an  application  for  an  attachment.  ^ 

Motion  to  vacate  warrant  of  seizure  secured  pursuant 
to  §  207  of  the  Lien  Law. 
Denied. 

Charles  Goldzier,  for  the  plaintiff. 

Myers  &  Goldsmith,  for  the  defendant. 

Gavegan,  J. : 

Motion  to  vacate  a  warrant  of  seizure  granted  pursu- 
ant to  §  207  of  the  Lien  Law.  The  action  is  to  foreclose  a 
lien  on  certain  chattels  and  arose  as  follows:  Plaintiff  by 
a  written  bill  of  sale  sold  to  the  defendant  certain  chat- 
tels to  be  used  in  installing  a  bowling  alley  in  defendant's 
premises.  The  contract  of  sale  was  conditioned  on  the 
payment  of  installments  at  specified  times  until  the  full 
amount  of  the  purchase  price  was  paid,  and  also  pro- 
vided that  the  title  to  the  chattels  should  remain  in 
plaintiff  until  all  installments  were  paid.  Defendant  de- 
faulted in  payments.  Defendant  contends  that  inas- 
much as  the  affidavits  on  which  the  warrant  was  issued 
did  not  set  forth  facts  required  by  the  sections  of  the 
Code  relating  to  attachments  it  should  be  set  aside. 

^  A  good  deal  of  confusion  was  caused  in  relation  to  the  practice 
upon  the  seizure  of  a  chattel  in  an  action  to  foreclose  a  lien  thereon  hy 
the  decision  in  the  case  of  Farad  v.  MaUer,  154  App.  Div.  303;  138 
Supp.  961,  in  which  it  was  held  that  in  such  an  action  the  plaintiff 
was  not  entitled  to  a  warrant  of  seizure  where  he  failed  to  show  mat- 
ters required  hy  §  636  of  the  Code  of  Civil  Procedure  relating  to  at- 
tachments. That  decision  was  made  by  the  Appellate  Division,  Second 
Department,  and  the  court  apparently  overlooked  a  previous  deci- 
sion by  the  same  court  holding  that  it  was  not  necessary  to  set  forth 
in  the  affidavit  on  which  the  warrant  was  secured  matters  required  to 
secure  an  attachment.  Wtiertz  v.  Braun,  113  App.  Div.  459;  99  Supp. 
340.  Later,  however,  the  Appellate  Division  of  the  same  department 
overruled  the  case  of  Farad  v.  MaUer  and  reaffirmed  the  doctrine 
announced  in  Wuertz  v.  Braun.  See  Cairo  v.  Bararij  158  App.  Div. 
591 ;  143  Supp.  853,  also  reported  antef  page  634  with  forms. 
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The  section  of  the  Lien  Law  referred  to  provides:  "Where 
the  action  is  brought  in  the  Supreme  Court  ...  if 
plaintiff  is  not  in  possession  of  the  chattel  a  warrant 
may  be  granted  by  the  court  or  a  judge  thereof  conmiand- 
ing  the  sheriff  to  seize  the  chattel  and  safely  keep  it  to 
abide  the  final  judgment  in  the  action.  The  provisions 
of  title  third,  chapter  seven,  of  the  Code  of  Civil  Proce- 
dure apply  to  such  warrant,  and  after  it  has  been  issued, 
as  if  it  was  a  warrant  of  attachment,  except  as  otherwise 
expressly  prescribed  in  this  article."  Th  provisions  of 
this  section  of  the  Lien  Law  apply  to  the  manner  of 
obtaining  and  executing  the  warrant  of  seizins  rather 
than  the  facts  which  must  be  shown  to  procure  it.  This 
is  a  special  statutory  action  and  not  one  of  those  specified 
in  §  635  of  the  Code  in  which  a  warrant  of  attachment 
may  be  granted,  and  the  facts  which  must  be  shown  in 
order  to  procure  a  warrant  of  seizure  such  as  was  granted 
in  this  action  need  not  be  shown  as  would  be  required 
if  a  warrant  of  attachment  had  been  asked  for  pursuant 
to  §  636  of  the  Code  (Blake  v.  Crowley,  44  Hun,  344). 
Plaintiff  has  complied  with  the  provisions  of  the  Lien 
Law  and  the  motion  must  be  denied. 


Form  No.  96 
Complaint;  Foreclostire  of  Lien  on  Chattel^ 
Supreme  Court,  County  of  New  York, 


The  B  unswick-Balke  Collender  Co. 
of  New  York, 

Plamtiff, 
against 
Palm  Building  Co. 

Defendant. 


Plaintiff  complains  and  alleges : 

First:  That  at  all  the  times  hereinafter  mentioned, 


1  From  Brunswick'BdUce  Collender  Co,  v.  Palm  BuUding  Co.,  arUe^ 
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this  plaintiff  was  and  is  a  domestic  corporation,  duly 
created  by  and  under  the  laws  of  the  State  of  New  York. 

Second:  That  at  all  the  times  hereinafter  mentioned 
the  defendant  was  and  is  a  domestic  corporation  duly 
created  by  and  imder  the  laws  of  the  State  of  New  York. 

Third:  That  on  or  about  the  twenty-first  day  of 
February,  1911,  this  plaintiff  entered  into  a  contract 
with  the  defendant,  in  and  whereby  the  defendant  prom- 
ised and  agreed  to  purchase  from  the  plamtiff  certain 
goods  and  chattels,  to  wit:  two  pai  s  regulation  bowling 
alleys,  at  the  price  of  SI, 600  less  5%,  payable  in  install- 
ments as  follows : 

$160  on  signing  the  said  contract 
$300  on  delivery  of  the  said  material  and 
$300  on  completion  of  the  work  in  installing,  and 
setting  up  the  said  Bowling  Alleys, 
and  the  balance  in  three  installments  of  $250  and 
$260  respectively  each 

a  copy  of  which  contract  is  annexed  hereto  and  marked 
"A"  and  made  a  part  of  the  complaint,  in  and  whereby 
it  was  provided  that  the  purchase  of  the  said  chattels 
should  be  conditional  and  that  the  title  of  the  property 
above  described  should  remain  in  the  plaintiff  until  the 
purchase  price  or  any  judgment  for  the  same  should  be 
paid  in  full;  and  if  notes  be  given,  then  until  all  such 
notes  should  be  paid  in  fuU;  and  that  upon  the  failure 
to  pay  any  of  the  installments,  the  whole  amoimt  pay- 
able as  aforesaid,  should  be  immediately  due  and  pay- 
able, and  that  the  plaintiff  should  be  entitled  to  the  im- 
mediate possession  of  the  chattels  thus  conditionally 
sold. 

Fourth:  That  thereupon  due  delivery  of  the  said 
Bowling  Alley  and  appurtenances,  was  made  to  the  de- 
fendant as  set  forth  in  the  specifications  annexed  hereto, 

page  644.  For  affidavit  to  secure  writ  of  seizure,  see  post,  page  649; 
for  judgment,  see  post,  page  650. 
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which  were  made  part  of  the  said  contract  and  are  marked 
''B"  and  made  part  of  this  complaint,  and  all  of  which 
were  delivered  and  installed  upon  the  premises,  226-229 
Sackman  Street,  in  the  Borough  of  Brooklyn,  City  of 
New  York,  and  is  the  only  property  of  the  same  kmd, 
description  or  nature  upon  the  said  premises. 

Fifth:  That  although  this  plaintiff  duly  performed 
its  said  contract  and  delivered  the  said  property  as  afore- 
said, and  completed  the  work  in  and  by  the  said  contract 
contemplated,  the  defendant  wholly  failed  to  pay  any 
part  of  the  said  sum  of  one  thousand  five  hundred  and 
twenty  dollars  ($1,520),  executing  only  the  sum  of  four 
hundred  and  sixty  dollars  ($460),  although  the  whole 
amount  secured  by  the  said  contract  has  become  payable; 
and  that  by  reason  of  the  failure  to  pay  as  aforesaid, 
the  balance  of  one  thousand  and  sixty  ($1,060)  dollars 
remains  due  and  impaid,  and  this  plaintiff  has  a  lien 
upon  the  chattels  hereinbefore  mentioned  and  described 
in  Schedule  B  for  the  simi  of  one  thousand  and  sixty  dol- 
lars ($1,060),  with  interest  thereon  from  the  21st  day  of 
August,  1911. 

Wherefore,  this  plaintiff  demands  judgment  that 
the  said  lien  be  foreclosed  and  that  the  said  chattels  be 
sold  under  and  pursuant  to  the  judgment  of  this  court, 
and  the  proceeds  of  such  sale  applied  toward  the  satisfac- 
tion and  payment  of  the  said  lien  and  the  costs  of  this 
action;  and  that  personal  judgment  be  rendered  against 
the  defendant  for  any  deficiency  that  may  arise  after 
such  sale  and  application  and  for  such  other  refief  as 
may  be  just;  besides  the  costs  of  this  action. 

Charles  Goldzier, 
Attorney  for  plaintiff, 
1 15  Broadway, 
Borough  of  Manhattan, 
aty  of  New  York. 

[Verification.] 
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Form  No.  97 

Affidavit  to  Procure  Warnmt  of  Seizure  in  Action  to  Foredose  lien 

on  Chattel  > 

Supreme  Court,  County  of  New  York. 

The  Brunswick-Balke  Collender  Co. 
of  New  York, 

Plaintifif, 
against 
Palm  Building  Co., 

Defendant. 

City  and  County  of  New  York,  ss : 

A.  A.  Troescher,  being  duly  sworn,  says:  That  he  is 
the  Treasurer  of  the  Brunswick-Balke  Collender  Co.  of 
New  York,  the  plaintiff  herein,  which  is  a  domestic  cor- 
poration, and  that  this  action  is  brought  agaiost  the  Palm 
Building  Co.,  which  is  also  a  domestic  corporation. 

Deponent  further  says  that  this  action  is  brought  to 
foreclose  a  Conditional  Bill  of  Sale,  a  true  copy  whereof 
is  annexed  to  the  complaint  to  which  this  deponent  refers 
as  part  of  this  affidavit  and  that  the  chattels  subject  to 
the  hen  of  the  said  Conditional  Bill  of  Sale  and  as  described 
in  the  specifications  marked  ''B"  annexed  to  the  com- 
plaint, are  two  separate  pairs  of  Bowling  Alley  Beds  with 
approaches,  gutters  and  return  chutes,  as  now  contained 
upon  the  premises  Nos.  225-229  Sackman  Street,  in  the 
Borough  of  Brooklyn,  together  with  two  double  wall 
score  boards,  foiu*  half  pin  sets  and  40  balls  for  bowling; 
which  is  the  only  property  of  that  kind,  name  or  descrip- 
tion situated  upon  the  said  premises. 

Deponent  further  says,  that  the  plaintiff  has  a  lien 

'  From  Brun9wick'BaUce  Collender  Co.  v.  PaJm  Building  Co,,  ante, 
page  644.  For  complaint,  see  ante,  page  646;  for  judgment,  see 
post,  page  650. 
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upon  the  said  goods,  chattels  and  property  m  the  amount 
of  one  thousand  and  sixty  dollars  ($1,060)  upon  the  cause 
of  action  set  forth  in  the  complaint  herein;  and  that  the 
said  chattels  are  not  in  the  possession  of  the  plaintiff 
but  are  in  the  possession  of  the  defendant  at  the  premises 
aforesaid. 

Wherefore,  the  plaintiff  applies  for  a  writ  to  seize  the 
said  chattels  in  order  to  make  subject  to  the  judgment 
herein  applied  for. 

No  previous  application  for  a  writ  to  seize  has  been 
made  to  any  court,  judge  or  justice. 

Sworn  to  before  me  this 

day  of  February,  1912. 


Form  No.  98 
Judgment;  Foreclosure  of  Lien  on  Chattel ' 

At  a  Special  Term,  Part  I  of  the 
Supreme  Court  of  the  State  of  New 
York,  held  in  and  for  the  County 
of  New  York,  at  the  County  Court 
House  in  the  Borough  of  Manhat- 
tan, City  of  New  York,  on  the 
14th  day  of  May,  1912. 

Present:  Hon.  James  A.  Blanchard,  Justice. 


The  Brunswick-Balke  Collender  Co. 
of  New  York, 

Plaintiff, 
against 
Palm  Building  Company, 

Defendant. 


J 


The  summons  and  complaint  having  been  duly  served 


^  From  The  Brunswick-Balke  CoUender  Co,  v.  Palm  Building  Co,, 
ante,  page  644;  for  complaint  from  this  case,  see  ante,  page  646;  for 
affidavit  to  secure  writ  of  seizure,  see  ante,  page  649. 
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upon  the  defendant,  and  the  defendant  havmg  duly  ap- 
peared herein  and  the  extensions  of  time  having  been 
duly  granted  and  the  defendant  having  made  default 
in  failing  to  interpose  an  answer  or  demurrer  to  the  plain- 
tiff's complaint  herein,  and  a  motion  for  judgment  having 
been  thereupon  duly  made  and  granted; 

Now  upon  reading  the  summons  and  complaint  herein, 
the  notice  of  appearance,  the  affidavit  of  notice  of  motion 
for  judgment  and  due  service  thereof,  and  on  motion  of 
Charles  Goldzier,  attorney  for  the  plaintiff  (and  upon 
filing  the  opinion  of  the  court),  it  is 

Ordered  and  Adjudged  that  the  plaintiff  recover 
judgment  for  the  foreclosure  of  the  lien  mentioned  and 
described  in  the  complaint  herein;  and  it  is  further 

Ordered  and  Adjxtdoed  that  the  plaintiff  has  a  lien 
for  the  sum  of  one  thousand  one  hundred  dollars  ($1,100), 
principal  and  interest  upon  the  following  described  chat- 
tels, to  wit:  Two  separate  pairs  of  Bowling  Alley  Beds, 
with  approaches,  gutters  and  return  chutes,  as  contained 
upon  premises  Nos.  225  to  229  Sackman  Street  in  the 
Borough  of  Brooklyn,  City  of  New  York;  together  with 
two  double  wall  score  boards  for  Hearth  Pin  sets  and  forty 
balls  for  bowling, — being  the  same  personal  property 
referred  to  and  described  in  writ  of  seizure  which  was 
heretofore  granted  in  this  action. 

And  the  sheriff  of  the  County  of  Kings  is  hereby  au- 
thorized and  directed  to  seize  and  sell  all  and  singular 
the  said  chattels  in  like  manner  as  where  a  sheriff  sells 
personal  property  by  virtue  of  an  execution,  and  that 
after  the  payment  of  the  costs  and  expenses  of  such  sales 
and  his  fees,  he  apply  the  proceeds  of  such  sale  to  the 
payment  of  the  amount  of  the  lien  adjudged  as  aforesaid 
and  the  costs  of  this  action,  and  it  is  further 

Ordered  and  Adjudged  that  any  surplus  arising 
after  such  application  be  paid  to  the  defendant  and  that 
such  surplus  be  deposited  with  the  Chamberlain  of  the 
City  of  New  York  for  safe  keeping,  if  necessary,  until 
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the  same    hall  be  claimed  by  the  defendanti  and  it  is 
fmther 

Ordered  and  Adjitdoed  that  if  after  application  of 
the  proceeds  of  such  sale  as  aforesaid,  the  same  should 
be  insufficient  to  pay  the  sum  declared  a  lien  as  afore- 
said, together  with  the  costs  of  this  action;  then  the 
sheriff  of  the  County  of  Kings,  under  his  hand,  certify 
such  fact  to  this  court  and  that  upon  the  filing  of  such 
certificate  a  judgment  for  the  deficiency  thus  arising 
and  certified  to  be  entered  in  favor  of  the  plaintiff  against 
the  defendant.  Palm  Building  Co.,  and  it  is  further 

Ordered  and  Adjtjdged  that  the  plaintiff  have  thirty 
16/100  dollars  costs  of  this  action  as  taxed  by  the  Clerk 
of  this  court. 
Wm.  F.  Schneider, 
Clerk. 

Enter 
J,  A.  B.y 
J.  S.  O* 
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for  death  of  child  struck  by  automobile;  verdict  exonerating  on- 
ploy6  but  against  corporation;  form  of  complaint 452 

negligence;  automobiles;  car  loaned  to  third  person  for  such  per- 
son's own  use  but  operated  by  owner's  chauffeur;  liability  of 
owner;  form  of  complaint 348 

negligence;  municipal  corporation;  failure  to  properly  maintain 
and  protect  highway;  plaintiff  injured  while  riding  in  automobile 
which  was  precipitated  down  unprotected  embankment,  form    279 

negligence;  municipal  corporation;  sewer  vent  pipe  projecting 
from  sidewalk,  form  of  complaint 320 

negligence;  vicious  animal;  plaintiff  kicked  by  horse  belonging  to 
defendant;  form  of  complaint 302 

nuisance;  injunction  to  restrain  maintenance  thereof;  electric  light 
power  house;  form 397 

nuisance;  for  reference  to  various  forms  of  complaint  for  injunc- 
tion to  restrain  nuisance;  see  notes,  pages 396,  397 

partition 112 

partition;  forms 121,  132,  147 

partition;  allegation  of  ownership  in  fee  formerly  implied  poesee- 
sion 116 

42 
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COMPLAINT— continued 


partition 


allegations  aa  to  executor  or  administrator  of  person  who 


has  died  within  three  years 117 

partition;  careful  pleading  essential 112 

partition;  Code  provisions 113 

partition ;  collateral  relatives  showing  lines  of  descent  exhausted . .  114 

partition;  defining  and  regulating  water  rights 118 

partition;  demand  for  relief 118 

partition ;  description  of  land 113 

partition;  essential  allegations  of  the  complaint 119 

partition;  failure  to  show  property  cannot  be  actually  partitioned  118 

partition;  interests  of  parties 114 

partition;  no  other  land  held  in  common  by  parties 113 

partition;  particular  description  limits  general  description 113 

partition;  plaintiff  having  interests  individually  and  as  trustee. . .   115 

partition;  possession;  allegations  of 116 

partition;  showing  contingent  interests  in  land 114 

partition;  showing  continuous  possession  of  seizin 116 

partition;  showing  relation  of  parties  to  testator  under  wUl 115 

partition;  showing  title  in  third  person  as  trustee 116 

partition;  void  devise 117 

partition;  void  will 117 

partners;  torts;  liability  of  partner  for  torts  committed  without 

their  knowledge;  bankruptcy;  action  for  tort  conmiitted  by 

another  member  of  firm,  form  of  complaint 481 

penalty;  municipal  corporation;  ordinance  requiring  huckster  to 

pay  license  fee;  action  for  penalty;  form  of  complaint 368 

privacy;  right  of;  injunction  and  damages  for  unauthorized  use  of 

person's  name  and  picture  for  trade  and  advertising  purposes; 

form 628 

real  property ;  breach  of  covenant  against  incumbrances;  form  of 

complaint 469 

savings  bank;  action  by  administrator  of  depositor  where  bank 

book  is  lost;  form  of  complaint 490 

separately  stating  and  numbering  causes  of  act'on;  action  on  life 

insurance  policy  and  also  to  reinstate  such  policy 496 

water  courses;  pollution;  injunction  by  municipal  corporation 

restraining  upper  riparian  owner  from  polluting  stream  by  using 

it  for  a  duck  pond;  form 435 

CONDEMNATION, 

municipal  corporations;  action  to  recover  award  for  land  con- 
demned for  water  supply 446 

form  of  complaint 446 

CONFLICT  OF  LAWS, 

jurisdiction;  conflict  of  laws;  right  to  rent  where  title  to  property 
vests  in  trustee  in  bankruptcy  and  mortgage  thereon  is  fore- 
closed    462 
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CONSOLIDATION  OF  ACTIONS, 

partition  suit 164 

CONSOLIDATION  OF  ARBITRATIONS, 

form  of  consent 575 

CONSTITUTIONAL  LAW, 

Bill  of  Rights,  not  intended  to  interfere  with  power  to  compel  pro- 
duction of  documentary  evidence;  aybpoena  duces  tecum  issued 
under  deposition  taken  within  the  State  to  be  used  without  the 
State. 497 

jury  trial  in  divorce  action;  when  application  therefor  to  be  made; 
jury  trial,  how  waived;  Rule  31  of  General  Rules  of  Practice 
invalid 409 

CORPORATIONS, 

answer;  defense  of  vUra  vires 473 

banks;  safe  deposit  companies;  personal  liability  of  stockholders 
under  Banking  Law,  §  303,  and  Stock  Corxx)ration  Law,  §  59. . .  528 
form  of  complaint 542 

creditor's  action  against  stockholders  to  recover  amoimt  remain- 
ing unpaid  on  stock  subscriptions 581 

form  of  complaint 582 

form  of  findings 586 

form  of  interlocutory  judgment 598 

insolvency;   iQegal  preference  to  creditor;   Stock  Corporation 

Law,  §  66 416 

form  of  complaint 418 

service  of  summons  on  officer  of  bankrupt  corporation;  when  suf- 
ficient   427 

stockholders;  liability  of  although  they  became  such  after  statu- 
tory liability  was  created  in  action  imder  Banking  Law,  §  303, 
and  Stock  Corporation  Law,  §  59 528 

stockholders;  offset  by  stockholder  of  a  debt  due  to  him  by  corpo- 
ration in  action  to  enforce  personal  liability  of  stockholder  under 
Banking  Law,  §  303,  and  Stock  Corporation  Law,  §  59 528 

COSTS, 

partition 253 

partition;  action  by  commissioners  to  recover  costs 255 

partition;  against  plaintiff  making  unfounded  claim  to  defendant's 

interest 253 

partition;  allowance  under  Code  Civ.  Pro.,  §  3252,  in  excess  of  five 

per  cent  on  selling  price 27 

partition;  allowance  under  Code  Civ.  Pro.,  }  3253 note,    27 

partition;  apportioning  costs 253 

partition;  charging  costs  against  share  of  life  tenant 254 

partition;  distribution  proceeding 255 

partition;  extra  allowance  under  Code  Civ.  Pro.,  §  3253 29 
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OOSTS— eorUinued 

partition;  five  per  centum  limitation 264 

partition;  five  per  centum  in  addition  to  statutory  allowance. . . .  265 

partition;  how  costs  fixed 255 

partition;  mortgagee  whose  unliquidated  claim  is  admitted 254 

partition;  not  authorised  in  interlocutory  judgment 253 

partition;  party  prosecuting  proceeding  to  eompd  purdiaser  to 

take  title 255 

partition;  paying  mortgage  in  preference  to  costs 264 

partition;  referee's  fees;  how  computed 255 

partition;  to  defendant  out  of  proceeds  of  sale 254 

partition ;  when  sale  price  less  than  allowance  for  improvementB. .  264 
how  apportioned  in  an  action  to  enforce  the  personal  liability  of 

stodcholden  under  Banking  Law,  {  303,  and  Stock  Gorporatmn 

Law,  1 59 528 

security  for;  non-resident  plaintiff  who  is  also  andUaiy  executor 

in  this  State 312 

COUNTERCLAIM, 

mortgagee  setting  up  counterclaim  establishing  lien  in  partition 

action 186 

partition;  counterclaim  of  trespass  in  partition  action 160 

specific  performance  of  parol  agreement  to  sdl  in  partition  action.     81 

COUNTY  COURTS, 

ion;  partition 80 


COVENANT, 

breach  of;  action  for  breach  of  covenant  against  incumbrances; 

real  property 468 

fonn  of  complaint 469 

D 

DAMAGES, 

privacy;  right  of;  unauthorised  use  of  person's  name  and  picture 

for  trade  and  advertising  purposes  in  moving  picture  show 621 

form  of  complaint 628 

form  of  interiocutoiy  judgment 632 

DECREE. 

nuisance;  injunction  to  restrain  maintenance  thereof;  electric  light 
power  house;  form 406 

DEED, 

partition;  no  presumption  referee's  deed  has  been  given 266 

partition;  title  to  rents  accruing  prior  to  beginning  of  acUxm 256 

partition;  purchaser's  title  dates  from  delivery  of  deed 256 

partition;  title  to  fee  in  street 256 
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DEFAULT, 

partition;  pkintiff'a  default  on  juiy  trial 170 

DEFENSES, 

see  Answer.  , 

DEMURRER, 

complaint;  action  against  executors  as  such  for  injuries  sustained 
by  plaintiff  on  premises  under  executor's  control;  amendment .  ■  570 

motion  for  judgment  on  the  pleadings;  after  demurrer  for  mis- 
joinder of  causes  of  action;  notice  of  motion 329 

DEPOSITION, 

taken  within  the  State  to  be  used  without  the  State;  affidavit  op- 
posing motion  to  vacate  subpcena;  form 502 

taken  within  the  State  to  be  used  without  the  State;  bill  of  com- 
plaint on  deposition;  form 513 

taken  within  the  State  to  be  used  without  the  State;  fonn  of  com- 
mission    512 

taken  within  the  State  to  be  used  without  the  State;  petitions  for 
subpoena;  form 505 

taken  within  the  State  to  be  used  without  the  State;  special  pro- 
ceeding; appeal  to  Court  of  Appeals 497 

taken  within  the  State  to  be  used  without  the  State;  wibpcBna 
duces  tecum)  form 510 

DOWER, 

agreement  admeasuring;  question  litigated  in  partition  action 81 

partition;  deposit  and  distribution  of  proceeds;  inchoate  dower 

interest  is  personal  property 271 

partition;  effect  on  dower  rights  of  voluntary  partition 71 

partition;  investment  of  proceeds  where  dower  interests  involved  276 
partition;  protecting  dower  interests  on  sale  of  land  in  partition. .  217 


B 

EASEMENTS, 

partition  of 73 

ENTIRETY, 

tenancy  by;  cannot  be  partitioned 77 

EQUITY, 

parties;  all  persons  materiaUy  interested  either  legally  or  bene- 
ficially in  subject-matter  may  be  made  parties 9 

partition;  violation  of  person's  own  agreement  or  restrictive  con- 
dition in  will. 15 

pleadings;  rules  more  elastic  than  in  actions  at  law 9 
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EXECUTORS  AND  ADMINISTRATORS, 

action  against  for  injuries  sustained  on  premises  under  executor's 

control;  complaint;  amendment  under  complaint 679 

leasehold  estate  personal  property;  right  of  administrator  to  sell; 

receiver 31 


F 

FAME  IMPRISONMENT, 

detention  upon  charge  of  embexslement;  liability  of  police  oflficer 

for  arrest 387 

form  of  complaint 388 

charge  of  trial  judge 390 

FEES, 

sheriffs  poundage;  when  attachment  vacated 427 

« 

FINDINGS, 

corporations;  creditor's  action  against  stockholders  to  recover 

amount  remaining  unpaid  on  their  stock  subscriptions;  form. .  586 
fraud;  sale  of  real  estate;  rescission  of  contract  of  sale  on  the 

ground  of  fraud;  false  statements  as  to  amount  of  time  to  run 

of  existing  mortgages;  forms  of  findings 339 

nuisance;  injunction  to  restrain  the  maintenance  thereof;  electric 

light  power  house;  form  of  findings 401 

FORECLOSURE, 

chattel  mortgage;  warrant  of  seixure;  sufficiency  of  moving  affi- 
davit   634 

form  of  complaint 636 

form  of  affidavit 639 

form  of  writ 643 

lien  on  chattels;  warrant  of  seizure 644 

form  of  complaint 646 

form  of  affidavit  to  procure  warrant  of  seizure 649 

form  of  judgment  of  foreclosure 650 

FOREIGN  CORPORATION, 

attachment  against;  sufficiency  of  allegation  of  officer  of  plaintiff 
that  defendant  is  a  foreign  corporation 427 

I 

FRAUD, 

sale;  real  estate;  rescission  of  contract  of  sale  on  ground  of  fraud; 
false  statements  as  to  amount  of  rents  and  length  of  time  to  run 

of  existing  mortgages 331 

form  of  complaint 332 

form  of  judgment 338 

form  of  findings 339 


Index  663 

[References  are  to  Pages] 

G 

GUARDIAN  AD  LITEM, 

partition;  infant  plaintiff  or  defendant 66 

see  also  Infant;  Partition. 

partition;  purchase  by  guardian  ad  litem  of  property  sold;  when 
void;  effect  of  order  confirming  sale 277 

I 

INDEMNITY, 

municipal  corporation;  blasting;  action  to  recover  from  indemnitor 

damages  for  injury  to  property  from  blasting 374 

form  of  complaint 375 

charge  of  trial  judge 379 

INFANT, 

partition;  deposit  and  distribution  of  proceeds  of  sale;  adminis- 
trator of  infant  as  claimant  to  fund 270 

partition;  distribution  proceedings;  proceeds  of  infant's  interest 
becomes  personal  property 270 

partition;  leave  to  infant  to  bring  action 49 

INJUNCTION, 

for  reference  to  various  forms  of  complaint  to  restrain  the  con- 
tinuance of  a  nuisance,  see  notes  and  pages 396,  397 

nuisance;  action  to  restrain  maintenance  thereof;  electric  light 

power  house 396 

form  of  complaint 397 

form  of  findings 401 

form  of  decree 406 

privacy;  right  of;  damages  for  unauthorized  use  of  person's  name 

and  picture  for  trade  and  advertising  purposes;  damages 621 

form  of  complaint 628 

forrii  of  interlocutory  judgment 632 

water  courses;  pollution;  restraining  upper  riparian  owner  from 

polluting  stream  by  using  it  for  a  duck  pond 429 

form  of  complaint 436 

INSURANCE, 

fire;  action  by  mortgagee;  failure  of  owner  to  make  proof  of  loss  612 
form  of  complaint 618 

INTERLOCUTORY  JUDGMENT, 

appeal;  when  interlocutory  judgment  considered  final  judgment 

for  purposes  of  appeal  in  partition  action note,  204 

corporation;  creditor's  action  against  stockholders  to  recover 

amount  remaining  unpaid  on  their  stock  subscriptions;  form.  .  598 
partition 192 
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INTERLOCUTORY  JUDGMENT— «m«nued 

partition;  actual  partition  and  appointment  of  oommisBionen; 

form  of  interlocutory  judgment 194 

partition  after  umuob  tried  before  referee;  ordering  actual  partition 

and  appointing  commiaeioners;  form 106 

partition;  after  report  of  referee  and  ordering  sale;  form  of  judg- 
ment   204 

partition;  appeal 252 

partition;  appeal  to  Court  of  Appes^ 253 

partition;  appointing  referee  to  determine  lien  and  report;  form . .  201 

partition;  miodification  of  to  permit  aale 103 

partition;  setting  aside  interlocutory  judgment 193 

privacy;  right  of;  injunction  and  damages  for  unauthorised  use  of 
person's  name  and  picture  for  trade  and  advertising  purposes; 
form 632 

INTEREST, 

contracts;  municipal  corporation;  action  to  recover  interest  on  de- 
ferred payments  under  a  contract  for  public  work 440 

form  of  complaint 441 


J 

JUDGMENT, 

arbitration;  form  of  in  action  on  arbitration  award 662 

enforcing  personal  liability  of  stockholders  under  Banking  Law, 

i  303,  and  Stock  Corporation  Law,  {  59;  form 528 

final  in  partition 234 

final;  partition;  form 244 

foreclosure  of  lien  on  chattel;  form 650 

fraud;  sale  of  real  estate;  rescission  of  contract  of  sale  on  ground 
of  fraud;  false  statements  as  to  amount  of  rents  and  length  of 

time  to  run  of  existing  mortgages;  form 338 

interlocutory;  corporations;  creditor's  action  against  stockholders 
to  recover  amount  remaining  unpaid  on  thar  stock  subscriptions; 

form 598 

interlocutory  judgment;  modification  of  judgment  to  permit  sale  in 

partition 193 

interlocutory  judgment;  modification  of;  to  permit  sale  in  partition  193 

interlocutory;  partition 192 

interlocutory;  partition;  appointing  referee  to  determine  lien  and 

report,  form 201 

interlocutory;  partition;  confirming  report  of  referee  and  ordoing 

sale;  form  of  judgment 204 

interlocutory;  partition;  setting  aside  interlocutory  judgmmt. . .  193 
interlocutory;  privacy;  right  of;  injunction  and  damages  for  un- 
authorised use  of  person's  name  and  picture  for  trade  and  ad- 
vertising purposes,  form 632 
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JUDGMENT-i^on^ntied 

lien  on  after  acquired  property;  priority  of  lien 185 

lien;  partition;  deposit,  and  distribution  of  proceeds;  how  long 
judgment  lien  continues 273 

Buisanoe;  injunction  to  restrain  maintenance  thereof;  electric  light 
power  house;  form 406 

partition;  amending  or  modifying 240 

partition;  infant;  action  by;  judgment  must  recite  interests  ol 
iafaot  witt  be  promoted 50 

partition;  interlocutory  judgment  for  actual  partition  and  ap- 
pointment of  commissioners;  form 194 

see  Interlocutory  Judgment. 

JURISDICTION, 

ooofliot  of  laws;  ri^^t  to  rent  where  property  vests  in  trustee  in 

bankruptcy  and  mwtgage  thereon  is  foreclosed 462 

county  courts;  partition 80 

partition;  failure  of  infant  to  secure  leave  to  bring  acticm;  jurisdio- 

tional  defect;  leave  nunc  pro  tune 49 

JURY  TRIAL, 

divorce  action;  when  application  for  a  jury  trial  may  be  made; 
Rule  31  of  General  Rules  of  Practice  invalid;  constitutional 

right  to  jury  trial;  how  waived 409 

partition;  jury  trial  and  proceedings  in  relation  thereto 168 

partition;  waiver;  request  for  adjournment;  practice;  trial  of  issues 

as  to  validity  of  deed 25 

waiver  of;  partition;  practice  after  entering  verdict  at  trial  term 
.    or  making  findings  of  fact  by  judge  upon  waiver  of  a  juiy 170 


L 

L£AVETOSUK, 

partitioB;  leave  to  infant  to  Imng  action 49 

partition;  leave  to  infant  to  bring  action;  form  of  petition 51 

partition;  leave  to  infant  to  bring  action;  when  order  granted. . .     49 
partition;  order  of  surrogate  giving  infant  leave  to  bring  action; 
focm 56 

LIEN. 

judgment;  after-acquired  property;  priority  of  lien;  partition  ao- 
tion 185 

on  chattels;  foreclosure;  warrant  of  seiiuxe 644 

form  of  complaint 646 

fierm  of  affidavit  to  procure  waiiant 649 

form  of  judgment 650 

partition;  reference  to  inquire  as  to  liens  and  protecting  liens 
generally 184 
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LIFE  ESTATES, 

partition  of 72 

LIMITATIONS, 

statute  of;  setting  up  statute  of  limitation  by  one  defendant 
against  a  co-defendant  in  a  partition  suit 160 

LOST  GRANT, 

presumption  of;  must  be  supported  by  proof  of  actual  or  con- 
structive possession  and  claims  of  ownership 1 

M 

MANDAMUS, 

municipal  corporations;  enforcement  of  contract;  claim  against 
dty  of  New  York  by  peremptory  mandamus 385 

MATRIMONIAL  ACTIONS, 

divorce;  jury  trial;  when  application  made  therefor;  how  jury  trial 
waived 409 

MINING  RIGHTS, 

partition  of 74 

MORTGAGE  ON  CHATTELS, 

foreclosure;  warrant  of  seizure;  sufficiency  of  moving  affidavits 

under  Code  Civ.  Pro.,  §  636 634 

form  of  complaint 636 

form  of  affidavit 639 

form  of  writ 643 

MOTION  FOR  JUDGMENT  ON  THE  PLEADINGS, 

after  demurrer  for  misjoinder  of  causes  of  action;  notice  of  motion  329 
bill  of  particulars  not  considered;  alleging  due  performance  under 
Code  Civ.  Pro.,  §  633 667 

MUNICIPAL  CORPORATIONS, 

change  of  grade  of  street;  liability  to  abutting  owners 463 

form  of  complaint 465 

condemnation  of  land  for  water  supply;  action  to  recover  award  445 
form  of  complaint 446 

contracts;  action  to  recover  interest  on  deferred  payments  under 

a  contract  for  public  work 440 

form  of  complaint 441 

indemnity  bond;  blasting;  action  to  recover  from  indemnitor 

damages  for  injury  to  property  from  blasting 374 

form  of  complaint 375 

charge  of  trial  judge 379 


Index  667 

^^ 1 —      I    •  . \ 

[References  are  to  Pages] 

MUNICIPAL  CORPORATIONS— con/inwed 

mandamus;  enforcement  of  contract;  claims  against  city  of  New 
York  by  peremptory  mandamus 385 

negligence;  failure  to  properly  maintain  and  protect  highway; 
plaintiff  injured  while  riding  in  automobile  which  was  precipi- 
tated down  unprotected  embankment 278 

form  of  complaint 279 

negligence;  for  reference  to  a  number  of  forms  of  complaints;  see 
note,  page 278 

negligence;  notice  of  claim;  failure  to  properly  maintain  and  pro- 
tect highways;  form  of  notice 284 

negligence;  sewer  vent  pipe  projecting  from  sidewalk 319 

form  of  complaint 320 

charge  of  trial  judge 324 

partition;  when  made  party  defendant  in  order  to  test  validity  of 
taxes 9 

penalty;  ordinance  requiring  huckster  to  pay  license  fee;  action 

for  penalty 367 

form  of  complaint 368 

water  courses;  pollution;  injunction  by  municipal  corporation 
restraining  upper  riparian  owner  from  polluting  stream  by  using 

it  for  a  duck  pond 429 

form  of  complaint 435 

N 
NEGLIGENCE, 

action  against  corporation  and  employ^  to  recover  for  death  of 
child  struck  by  automobile;  verdict  exonerating  employ^  but 

against  corporation 451 

form  of  complaint 452 

charge 454 

automobiles;  car  loaned  to  a  third  person  for  such  person's  use  but 

operated  by  owner's  chauffeur;  liability  of  owner 347 

form  of  complaint 348 

charge  of  trial  judge 351 

municipal  corporation;  failure  to  properly  maintain  and  protect 
highway;  plaintiff  injured  while  riding  in  automobile  which  was 

precipitated  down  unprotected  embankment 278 

form  of  complaint 279 

municipal  corporation;  failure  to  properly  maintain  and  p'rotect 
highways;  charge  of  trial  judge 287 

municipal  corporation;  for  reference  to  a  number  of  forms  of  com- 
plaints; see  note,  page 278 

municipal  corporation;  notice  of  claim;  failure  to  properly  main- 
tain and  protect  highwasrs;  form  of  notice 284 

municipal  corporation;  sewer  vent  pipe  projecting  from  sidewalk  319 

form  of  complaint 320 

charge  of  trial  judge 324 
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NEGLIGENCE^-^ttm/inued 

▼idoufl  animal;  injury  from  vicioua  horse;  suffioienoy  of  evidence 
of  knowledge  of  vicioiuneaB;  motion  to  set  aaide  yerdict 311 

vicious  animal;  plaintiff  kicked  by  horse  belonging  to  defendant.  301 

fonn  of  complaint 302 

charge  of  trial  judge 306 

NEW  YORK  CITY, 

mandamus;  enforcement  of  contract;  claims  against  dty  of  New 
York  by  peremptoiy  mandamus 385 

NOTICE  OF  MOTION, 

aibitration;  form  of  notice  of  motion  to  enter  judgment  on  award  660 

motion  for  judgment  on  the  pleadings  after  demurrer  for  mis- 
joinder of  causes  of  action ;  what  may  be  considered  under  prayer 
for  other  and  further  relief 329 

partition;  proceeding  to  compel  purchaser  to  take  title;  form  of 
notice  of  motion 264 

reference  to  take  proof  and  inquire  as  to  creditors  in  partition 
action;  form  of  notice  of  motion 173 

NOTICE  OF  PENDENCY  OF  ACTION, 

partition 109 

partition;  form Ill 

NOTICE, 

partition;  reference;  form  of  notice  by  referee  to  henors  to  present 
claims 190 

NUISANCE, 

for  reference  to  various  forms  of  complaints  in  injunction  actions 
to  restrain  the  continuance  of  a  nuisance,  see  notes,  pages.  .396,  397 

injunction  to  restrain  maintenance  thereof;  electric  light  power 

house 396 

form  of  complaint 397 

form  of  findhigp 401 

form  of  decree 406 


O 

ORDER, 

confirming  arbitration  award;  form 662 

partition;  order  confirming  report  of  referee  of  distribution  of  pro- 
ceeds of  sale;  form 276 

partition;  order  of  surrogate  giving  leave  to  infant  to  bring  action; 
form 65 

partition;  proceeding  to  compel  purchaser  to  take  title;  (onxk  of 
order 267 
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partition;  reference;  order  of  reference  to  ascertain  liens  against 

undivided  shares;  form  of  order 189 

reference  in  partition  action;  form 178 


PARTITION, 

actual  partition 208 


actual  partition 
actual  partition 
actual  partition 
actual  partition 
actual  partition 
actual  partition 
actual  partition 
actual  partition 
actual  partition 
actual  partition 
actual  partition 
actual  partition 
actual  partition 


appointment  of  oommismoners 211 

Code  provisions 208 

commissioners;  appointment  of 211 

commissioners;  c(»kfinning  report  of *  215 

commissioners;  fees  and  expenses 21 1 

commissioners;  oath  of;  fonn 213 

commissioners;  proceedings  before 211 

commissioners;  report  of 212 

commissioner's  report;  form 213 

equalizing  inequalities 209 

mill  pond 209 

when  ordered  generally 208 

when  passes  title  to  damages  to  easement 210 

after  acquired  interests;  effect  of  voluntary  partition 70 

allowance  for  improvements  and  payment  of  interest,  'taxes  and 
insurance,  and  charges  for  use  and  occupation 229 


deductions  for  improvements  as  affecting  costs. .  231 

expenses  of  defending  common  title 233 

funeral  expenses  of  testator 232 

grantee  in  possession  under  invalid  title 232 

grantee  subject  to  daim  of  child  bom  after  will 

233 

improvements 229 

improvements  by  lessee  of  life  tenant 232 

insurance 232 

interest  on  amounts  spent  in  improvements 231 

purchaser  at  execution  sale 233 

purchaser  at  foreclosure  sale 233 

repairs 229 

requiring  referee  to  pay  assessment;  laches 233 

taxes 231 

when  co-tenant  is  an  infant 229 

amending  or  modifying  judgment 249 

amending  or  modifying  judgment;  after  death  of  tenant  by  the 
courtesy 260 

amending  or  modifying  judgment;  allowing  receiver  in  supplonen- 
taiy  proceedings  to  intervene 262 

amending  or  modif3dng  judgment;  amendment  ex  parte  which 
should  have  been  on  motion 252 


allowance,  etc. 
allowance,  etc. 
allowance,  etc. 
allowance,  etc. 
allowance,  etc 

made. . . . 
allowance,  etc. 
allowance,  etc. 
allowance,  etc. 
allowance,  etc. 
allowance,  etc. 
allowance,  etc. 
allowance,  etc. 
allowance,  etc. 
allowance,  etc. 
allowance,  etc. 
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amending  or  modifjring  judgment;  awaiding  costs  to  defendant 
also 251 

amending  or  modif3ring  judgment;  (hanging  interlocutory  judg- 
ment to  require  sale  instead  of  actual  partition 251 

amending  or  modifying  judgment;  directing  different  disposition 
of  proceeds 249 

amending  or  modif3ring  judgment;  error  as  to  interests  of  paj>- 
ties 249 

amending  or  modifying  judgment;  including  property  withdrawn 
from  action 250 

amending  or  modifying  judgment;  lien  in  favor  of  defendant 251 

amending  or  modifying  judgment;  omission  to  provide  for  pay- 
ment of  judgment  against  one  of  the  parties;  irregularity 251 

amending  or  modifying  judgment;  reforming  family  settlement. .  250 

amending  or  modifying  judgment;  setting  aside  judgment  against 
infants 250 

amending  or  modifying  judgment;  suggestion  as  to  death  of  party; 
filing  ntmc  pro  tunc 250 


answer 157 

answer;  affirmative  relief;  how  pleaded 159 

answer;  agreement  not  to  bring  partition  action 158 

answer;  agreement  to  hold  land  in  trust 158 

answer;  any  allegations  which  will  abate  or  bar  action 157 

answer;  attacking  conveyance  to  plaintiff's  predecessor  in  title.. .  158 

answer;  claim  of  adverse  possession 160 

answer;  counterclaim  of  trespass 160 

answer;  demanding  an  accounting 159 

answer;  equity  of  adverse  claimants 157 

answer;  executrix  may  set  up  personal  claim  in  property 159 

answer;  interests  of  parties  defectively  alleged  in  complaint 159 

answer;  intestate's  personal  property  insufficient  to  pay  debts. . .  157 

answer;  objection  that  possession  not  alleged  in  complaint 158 

answer;  offset  to  claim  for  money  expended  in  perfecting  title. . .  157 
answer;  parties  not  joint  owners  or  tenants  in  common  of  all  par- 
cels   158 

answer;  plaintiff's  unreasonable  refusal  to  partition 160 

answer;  statute  of  limitations  against  co-defendant 160 

answer;  title  in  defendant  under  agreement  to  care  for  common 

ancestor 158 


answer 

erty 

answer 

answer 


when  defendant  may  affirmatively  set  up  rights  in  prop- 


159 


when  defendant  not  a  proper  or  necessary  party 160 

when  remedy  by  demurrer  to  answer  not  a  motion  to  strike 

out  as  frivolous 160 

appeal ;  after  trial  at  special  term 253 

appeal;  interlocutory  judgment 252 

appeal  to  Court  of  Appeals;  interlocutory  judgment 253 
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appeal;  when  interlocutoiy  judgment  considered  final  judgment 

for  purposes  of  appeal note,  204 

by  whom  action  may  be  brought;  after-bom  child  taking  under 

will  against  grantee  taking  under  same  will 93 

by  whom  action  may  be  brought;  all  tenants  in  conmion  against 

widow  and  administrator 93 

by  whom  action  may  be  brought;  cestui  que  trust 93 

by  whom  action  may  be  brought;  Code  provisions 88 

by  whom  action  may  be  brought;  creditor  of  deceased  owner  ...     94 

by  whom  action  may  be  brought;  heir  at  law 91 

by  whom  action  may  be  brought;  holder  of  equitable  lien  on 

property 94 

by  whom  action  may  be  brought;  joint  tenant  in  common  not  in 

possession;  may  maintain 1 

by  whom  action  may  be  brought;  joint  tenants 88 

by  whom  action  may  be  brought;  judgment  creditors  represented 

by  one  holding  property  in  trust  for  them 94 

by  whom  action  may  be  brought;  legatees  who  are  not  devisees. .     92 
by  whom  action  may  be  brought;  life  tenant  against  remainder^ 

man 89 

by  whom  action  may  be  brought;  life  tenants;  same  person  plain- 
tiff and  defendant  in  different  capacities 88 

by  whom  action  may  be  brought;  owner  of  undivided  interest  who 

has  made  executory  contract  of  sale 93 

by  whom  action  may  be  brought;  partner  against  partner 94 

by  whom  action  may  be  brought;  person  holding  contingent  inter- 
est      91 

by  whom  action  may  be  brought;  person  with  contingent  interest 

upon  a  sale  only 91 

by  whom  action  may  be  brought;  receiver  in  supplementary  pro- 
ceedings       96 

by  whom  action  may  be  brought;  retigious  corporation 95 

by  whom  action  may  be  brought;  tenant  by  the  courtesy 92 

by  whom  action  may  be  brought;  tenant  in  common  who  is  also 

trustee  for  others 88 

by  whom  action  may  be  brought;  vested  remainder-man 89,  90 

by  whom  action  may  be  brought;  widow  claiming  dower  only ...     92 
by  whom  action  may  be  brought;  widow  with  life  estate  and  dower 

right 92 

changes  wrought  in  practice  by  modem  statutes  and  late  decisions    47 

conmion  ownership  of  all  parcels  by  all  defendants 72 

complaint 112 

complaint,  forms 121,  132,  147 

complaint;  allegation  as  to  executor  or  administrator  of  person 

who  has  died  within  three  years 117 

complaint;  allegation  of  ownership  in  fee  formerly  implied  posses- 
sion    116 
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complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 


careful  pleading  esKOtial 112 

Code  provisionfl 113 

collateral  relatives  showing  lines  of  descent  exhausted  114 

defining  and  regulating  water  rights 118 

demand  for  relief 118 

description  of  land 113 

essential  allegations  of  the  complaint 119 

failure  to  show  property  cannot  be  actually  partitioned  118 

hostile  claim  of  titie lltt 

interests  of  parties 114 

no  other  land  held  in  common  by  parties 113 

particular  description  limits  general  description 113 

plaintiff  having  interests  individually  and  as  trustee.   115 

possession;  allegations  of 115 

showing  contingent  interests  in  land 114 

showing  continuous  possession  of  seixin 116 

showing  relation  of  parties  to  testator  under  will.  ...   115 

showing  title  in  third  person  as  trustee 116 

void  devise 117 

void  will 117 

costs 253 

costs;  action  of  commissioners  to  recover  costs 255 

costs;  against  plaintiff  making  unfounded  daim  to  defendant's 

interest 253 

costs;  allowance  under  Code  Civ.  Pro.,  (  3253 note,    27 

costs;  allowance  under  Code  Civ.  Pro.,  (  3352,  in  excess  of  five  per 

cent  on  selling  price 27 

costs;  apportioning  costs 253 

costs;  charging  costs  against  share  of  life  tenant 254 

costs;  commissioners;  action  by  oonunissionera  to  recover  costs. .  255 

costs;  distribution  proceeding 256 

costs;  extra  allowance  under  Code  Civ.  Pro.,  §  3253 29 

costs;  five  per  centum  in  addition  to  statutory  allowance 255 

costs;  five  per  centum  limitation 254 

costs;  how  fixed 255 

costs;  mortgagee  whose  unliquidated  claim  is  admitted 254 

costs;  not  authorized  in  interlocutory  judgment 253 

costs;  party  prosecuting  proceeding  to  compel  purchaser  to  take 

title 255 

costs;  paying  mortgage  in  preference  to  costs 254 

costs;  referee's  fees;  how  computed 255 

costs;  to  defendant  out  of  proceeds  of  sale 254 

costs;  when  sale  price  less  than  allowance  for  improvements 254 

counterclaim ;  mortgagee 186 

see  also  Answer  under  this  title,  and  principal  titles  Answer  and 

Coimterclaim. 
deed;  no  presumption  referee's  deed  has  been  given 256 
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deed;  purchaser's  title  dates  from  delivery  of  deed 256 

deed;  title  in  fee  to  street 256 

deed;  title  to  rents  accruing  prior  to  beginning  of  action 256 

deposit  and  distribution  of  proceeds 269 

deposit  and  distribution  of  proceeds;  action  begun  within  three 

years  of  granting  of  letters  testamentary;  deposit  of  proceeds .  .  271 
deposit  and  distribution  of  proceeds;  administrator  of  absentee. .  270 
deposit  and  distribution  of  proceeds;  administrator  of  infant  as 

claimant  to  fund 270 

deposit  and  distribution  of  proceeds;  after  accounting  by  admin- 
istrator   272 

deposit  and  distribution  of  proceeds;  attorney  in  fact;  sanction  of 

court  for  payment  to 272 

deposit  and  distribution  of  proceeds;  Code  provisions 269 

deposit  and  distribution  of  proceeds;  contingent  interest  of  possi- 
ble after-bom  children  paid  to  executor  and  trustee 270 

deposit  and  distribution  of  proceeds;  inchoate  dower  interest  is 

personal  property 271 

deposit  and  distribution  of  proceeds  is  a  collateral  special  pro- 
ceeding    270 

deposit  and  distribution  of  proceeds;  judgment  lien;  how  long  it 

continues 273 

deposit  and  distribution  of  proceeds;  motion  to  pay  over  denied 

without  prejudice 271 

deposit  and  distribution  of  proceeds;  order  confirming  report  of 

referee  on  distribution  of  proceeds  of  sale;  form 275 

deposit  and  distribution  of  proceeds;  payment  to  party  of  attorney 

unauthorized 271 

deposit  and  distribution  of  proceeds;  payment  of  testator's  debts  272 
dei>osit  and  distribution  of  proceeds;  payment  of  equitable  as- 
signee of  mortgage  on  property 269 

deposit  and  distribution  of  proceeds;  petitioner  indicted  for  mur- 
der of  .ancestor  is  not  sufficient  groimd  for  refusal  to  pay  over .  271 
deposit  and  distribution  of  proceeds;  priority  of  hens  determined 

in  distribution  proceeding 269 

deposit  and  distribution  of  proceeds;  proceeds  of  infants'  interest 

becomes  personal  property 270 

deposit  and  distribution  of  proceeds;  report  of  referee  of  distribu- 
tion pursuant  to  final  judgment;  form 273 

deposit  and  distribution  of  proceeds;  trust  interest  paid  to  trustee  272 
deposit  and  distribution  of  proceeds;  void  mortgage;  considera- 
tion arising  from  original  transaction 272 

distribution  of  proceeds  of  sale;  when  made  within  three  years  of 

granting  of  letters  of  administration 27 

easements 73 

equitable  title  in  lands 72 

final  judgment 234 

43 
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final  judgment;  actual  partition 234 

final  judgment;  after  sale 234 

final  judgment;  collateral  attack 242 

final  judgment;  confirmatory  deed  to  cure  defects 235 

final  judgment;  defects  appearing  on  face  of  proceeding 235 

final  judgment;  describing  portions  of  unknown  defendants 235 

final  judgment;  effect  upon  lienors  not  parties  to  action 234 

final  judgment;  form  where  there  has  been  a  sale 246 

final  judgment;  form  where  there  is  an  actual  partition 244 

final  judgment;  how  far  res  adjudicala 236 

final  judgment;  persons  bound  by 238 

final  judgment;  presumption  of  regularity 235 

final  judgment;  protecting  interests  of  absent  defendant  or  person 

not  in  esse 242 

final  judgment;  questions  of  time  when  various  proceedings  ef- 
fective   238 

final  judgment;  recording  of 234 

final  judgment;  rents;  adjustment  of 243 

guardian  ad  litem  for  infant;  affidavit  of  proposed  guardian  as  to 

ability;  form 65 

guardian  ad  litem  for  infant;  bond;  effect  of  failure  to  give  bond 

note 67 

guardian  ad  litem  for  infant ;  bond  of  guardian  ad  litem;  form 68 

guardian  ad  litem  for  infant;  bond;  filing  bond  nunc  pro  tunc,  note,  67 
guardian  ad  litem  for  infant;  collateral  attack  for  error  in  appoint- 
ment    56 

guardian  ad  litem  for  infant;  consent  of  proposed  guardian  to  act; 

form 64 

guardian  ad  litem  for  infant;  court  order  appointing  guardian  ad 

litem;  form 66 

guardian  ad  litem  for  infant  defendant;  petition  on  behalf  of  infant 

defendant  under  fourteen  years  of  age;  form 63 

guardian  ad  litem  for  infant  defendant;  service  by  publication; 

when  guardian  may  be  appointed note,  62 

guardian  ad  litem  for  infant  defendant;  when  and  by  whom  appli- 
cation can  be  made,  note 62 

guardian  ad  litem  for  infant;  necessity  of  appointment 56 

guardian  ad  litem  for  infant;  order  appointing  for  defendant  can  be 

made  only  after  service  of  summons 56 

guardian  ad  litem  for  infant;  petition  for  appointment  of  guardian 

ad  litem  of  infant  defendant  over  fourteen  years  of  age;  fonn .  62 
guardian  ad  litem  for  infant;  petition  on  behalf  of  plaintiff  under 

fourteen  years  of  age;  form 59 

guardian  ad  litem  for  infant  plaintiff  or  defendant 56 

guardian  ad  litem  for  infant  plaintiff;  petition  by  infant  plaintiff 

over  fourteen  years  of  age;  form 57 

incompetent's  property;  voluntary  partition 71 
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interlocutory  judgment;  actual  partition  and  appointment  of  com- 
missioners; form 104 

interlocutory  judgment;  after  issues  tried  before  referee;  ordering 

actual  partition  and  appointing  commissioners;  form 196 

interlocutory  judgment;  api>ointing  referee  to  determine  liens  and 

report;  form 201 

interlocutory  judgment;  confirming  former  interlocutory  judg- 
ment after  report  of  referee  to  determine  liens  and  ordering  sale; 

form 204 

investment  of  proceeds;  contingent  dower  right 277 

investment  of  proceeds;  dower  interests 276 

investment  of  proceeds;  necessity  of  investment;  interest 276 

investment  of  proceeds;  trust  interest,  investment  of 277 

investment  of  proceeds;  unknown  owners;  terms  of  investment  of 

portions  of 276 

judgment;  action  brought  by  infant;  must  recite  that  interests  of 

infant  will  be  promoted 50 

judgment;  amending  or  modifying 249 

judgment;  final 234 

judgment;  final;  actual  partition;  form 244 

judgment;  final  where  there  has  been  a  sale;  form 246 

jurisdiction  of  county  courts 80 

jury  trial;  waiver;  request  for  adjournment;  practice;  trial  of  issues 

as  to  validity  of  deed 25 

see  title  Trial  under  this  topic. 

leave  to  infant  to  bring  action 49 

leave  to  infant  to  bring  action;  application  either  by  petition  or 

affidavit,  note 51 

leave  to  infant  to  bring  action;  application  must  be  made  to  sur- 
rogate and  not  to  suirogate's  court note,    51 

leave  to  infant  to  bring  action;  failure  to  secure  leave  is  jurisdic- 
tional defect;  leave  nunc  pro  tunc 49 

leave  to  infant  to  bring  action;  joinder  of  infant  as  co-plaintiff 

without  leave 49 

leave  to  infant  to  bring  action;  order  of  surrogate  giving  leave  to 

infant  to  bring  action;  form 55 

leave  to  infant  to  bring  action;  petition  by  or  on  behalf  of  infant 

for  leave;  form 51 

leave  to  infant  to  bring  action;  petition  and  order  must  be  filed 

note,    51 
leave  to  infant  to  bring  action;  statement  that  infant  and  other 
parties  own  no  other  property  in  common  than  that  described 

note,    52 

leave  to  infant  to  bring  action;  when  order  granted 49 

leave  to  infant  to  bring  action;  who  may  make  petition note,    51 

lien;  holder  of  sheriff's  certificate  of  sale  on  execution 187 

lien  of  judgment  on  after-acquired  property;  priority  of  lien. .    .  185 
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lienors  who  iH>pear  before  referee,  but  as  to  whom  notice  has  not 
been  published 187 


necessary  parties 
necessary  parties 
necessary  parties 
necessary  parties 
necessary  parties 
necessary  parties 
necessary  parties 
necessary  parties 
necessary  parties 
necessary  parties 


administrator  of  party  who  dies  pending  action    99 

aliens 102 

assignee  of  lease  containing  renewal  privilege    31 

assignee  of  life  tenant 102 

Code  provisions 95 

common  grantor 97 

contingent  beneficiaries  under  will 101 

contingent  remainder-men 101 

creditor  with  lien  on  entire  premises 97 

disinherited  heir  who  is  entitled  to  portion  of 

residuary  estate  as  to  which  ancestor  died  intestate 98 

necessary  parties;  duty  of  court  to  ascertain  if  all  parties  before  it  103 
necessary  parties;  executor  or  administrator  of  deceased  common 

ancestor  of  person  holding  undivided  portion 100 

necessary  parties;  general  creditors 103 

necessary  parties;  grandchildren 98 

necessary  parties;  grantee  of  co-tenant 101 

necessary  parties;  grantors  of  heirs  when  question  of  boundary 

arises IQ2 

necessary  parties;  heirs  at  law 98 

necessary  parties;  heirs  of  one  who  died  pending  the  action 98 

necessary  parties;  holder  of  assignment  of  lease  with  right  of 

renewal 103 

necessary  parties;  holder  of  lien  on  entire  property 97 

necessary  parties;  holders  of  contingent  estate 101 

necessary  parties;  husband  of  owner 100 

necessary  parties;  infants 102 

necessary  parties;  lienors  generally 96 

necessary  parties;  life  tenants  and  remainder-men 100 

necessary  parties;  municipal  corporation  which  has  levied  assess- 
ments on  property 103 

necessary  parties;  persons  holding  specific  liens  against  owners  of 

undivided  shares 185 

necessary  parties;  persons  who  died  while  the  action  was  pending  101 

necessary  parties;  State 102 

necessary  parties;  surviving  husband 100 

necessary  parties;  tenants  in  common 97 

necessary  parties;  widow 9d 

necessary  parties;  wife  of  plaintiff 9d 

note  on  partition;  introduction 47 

note  on  partition;  table  of  contents 3S 

notice  of  pendency  of  action 109 

notice  of  pendency  of  action;  amendment IIQ 

notice  of  pendency  of  action;  cancellation IIO 

notice  of  pendency  of  action;  defendant  setting  up  counterclaim.   Ill 
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notice  of  pendency  of  action;  effective  from  filing  of  complaint. .  110 
notice  of  pendency  of  action;  failure  to  serve  summons  in  sixty 

days  on  resident  who  evades  services;  effect 109 

notice  of  pendency  of  action;  form Ill 

notice  of  pendency  of  action;  when  filed 109 

notice  of  pendency  of  action;  where  filed 109 

parol  partition 69 

parol  partition  of  easement;  purchaser  without  notice 70 

parties;  see  Necessary  Parties;  Proper  Parties. 

parties;  bringing  in  party  who  has  proved  lien  before  referee 186 

personal  property 71 

possession;  actual  possession  not  required 1 

priority  of  action 112 

priority  of  action;  action  first  begun  has  priority;  staying  sub- 
sequent action   112 

priority  of  action;  staying  other  action  involving  title  to  property  112 
priority  of  action;  stay;  not  stayed  by  proceeding  to  sell  property 

to  pay  debts 112 

proceeding  in  rem 71 

proceedings  to  compel  purchaser  to  take  title 259 

proceedings  to  compel  purchaser  to  take  title;  affidavit  on  motion; 

form 265 

proceedings  to  compel  purchaser  to  take  title;  alleged  alienage  of 

ancestor 262 

proceedings  to  compel  purchaser  to  take  title;  compelling  pur- 
chaser with  knowledge  of  defects  to  take  title  as  perfected 263 

proceedings  to  compel  purchaser  to  take  title;  continuing  old  ac- 
tion to  compel  successor  of  purchaser  to  take  title 263 

proceedings  to  compel  purchaser  to  take  title;  doubtful  title 261 

proceedings  to  compel  purchaser  to  take  title;  erroneous  judg- 
ment as  to  distribution  of  proceeds 262 

proceedings  to  compel  purchaser  to  take  title;  failure  to  append 

searches  to  referee's  report 262 

proceedings  to  compel  purchaser  to  take  title;  general  objection 

to  power  of  court  to  decree  partition  not  tenable 261 

proceedings  to  compel  purchaser  to  take  title;  guardian  ad  litem 

acting  without  giving  security 262 

proceedings  to  compel  purchaser  to  take  title;  irregularity  merely 

does  not  relieve  purchaser 261 

proceedings  to  compel  pmrchaser  to  take  title;  must  be  entry  of 

final  judgment  and  tender  of  deed  as  foundation  for  proceeding  260 
proceedings  to  compel  purchaser  to  take  title;  misdescription  in 

old  deed  in  chain  of  title 261 

proceedings  to  compel  purchaser  to  take  title;  notice  of  motion; 

form 264 

proceedings  to  compel  purchaser  to  take  title;  objection  that 
plaintiff  is  tenant  by  the  curtesy 261 
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proceedings  to  compel  purchaser  to  take  title;  omiflsion  of  parties 

entitled  to  contingent  remainder 262 

proceedings  to  compel  purchaser  to  take  title;  order  requiring  pur- 
chaser to  complete  purchase;  form 2G7 

proceedings  to  compel  purchaser  to  take  title;  purchaser  has  bur^ 

den  of  blowing  unmaricetable  title 261 

proceedings  to  compel  purchaser  to  take  title;  purchaser  must  be 

able  to  secure  possession 260 

proceedings  to  compel  purchaser  to  take  title;  purchaser's  appli- 
cation to  be  relieved  is  a  special  proceeding 264 

proceedings  to  compel  purchaser  to  take  title;  reimbursing  pur- 
chaser and  paying  conmiissioncrs  when  title  defective 263 

proceedings  to  compel  purchaser  to  take  title;  reviewing  order  on 

appeal 264 

proceedings  to  compel  purchaser  to  take  title;  trust  property  as 

to  which  there  are  contingent  remainders 263 

proceedings  to  compel  purchaser  to  take  title;  when  purchaser 

compelled  to  take 259 

proceedings  to  put  purchaser  in  possession ;  form  of  affidavit  to  pro- 
cure order  in  the  nature  of  a  writ  of  assistance 257 

proceedings  to  put  purchaser  in  possession;  order  awarding  pos- 
session in  the  nature  of  a  writ  of  assistance;  form 258 

proper  parties;  administrator  of  deceased  co-tenant 104 

proper  parties;  administrator  of  deceased  owner 106 

proper  parties;  adverse  claimants  generally 103 

proper  parties;  Code  provisions 103 

proper  parties;  creditor  of  testator 104 

proper  parties;  creditors 106 

proper  parties;  creditor  with  lien  on  undivided  share 104 

proper  parties;  dowress 105 

proper  parties;  encumbrances 104 

proper  parties;  mortgagee  whose  mortgage  is  subsequent  to  com- 
mencement of  partition  suit 104 

proper  parties;  municipal  corporation;  testing  validity  of  taxes.       0 

proper  parties;  person  disputing  boundary  line 105 

proper  parties;  purchaser  in  possession  under  executory  contract 

of  sale 104 

proper  parties;  remainder-men 105 

proper  parties;  State 106 

proper  parties;  tenant  by  the  courtesy 105 

proper  parties;  unknown  possible  claimants 106 

proper  parties;  wife  of  plaintiff 106 

property  interests  which  may  be  partitioned 71 

property  interests  which  may  be  partitioned ;  land  held  by  trustee 
to  receive  rents  and  profits 77 

4 

property  interests  which  may  be  partitioned;  land  held  under  a 
collateral  power  of  sale 77 
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property  interests  which  may  be  partitioned;  land  held  under  a 

tax  title 74 

property  interests  which  may  be  partitioned;  land  reconverted 
after  conversion  into  personalty  under  direction  to  sell  con- 
tained in  will 74 

property  interests  which  may  be  partitioned;  leasehold 77 

property  interests  which  may  be  partitioned;  life  tenancy 72 

property  interests  which  may  be  partitioned ;  mining  rights 74 

property  interests  which  may  be  partitioned;  partnership  prop- 
erty      73 

property  interests  which  may  be  partitioned;  possession  and  ad- 
verse possession  as  affecting  right  to  maintain  action 78 

property  interests  which  may  be  partitioned;  premature  distribu- 
tion of  property  held  by  infant  under  will 78 

property  interests  which  may  be  partitioned;  property  subject  to 

power  of  sale  under  will 74 

property  interests  which  may  be  partitioned;  remainders 73 

property  interests  which  may  be  partitioned;  tenancy  by  the 

entirety 77 

property  interests  which  may  be  partitioned;  tenants  in  common    71 
property  interests  which  may  be  partitioned;  testamentary  pro- 
vision for  home  and  support  of  daughter  on  farm  of  testator; 

restriction  on  the  sale  of  farm 15 

property  interests  which  may  be  partitioned;  trust  property  ....     76 
property  interests  which  may  be  partitioned;  use  of  waters  appur- 
tenant to  land  held  in  severalty 74 

purchase  by  guardian  ad  litem  of  party  of  property  sold  in  parti- 
tion   277 

purchase  by  guardian  ad  litem  of  party  of  property  sold ;  when  void  277 
purchase  by  guardian  ad  litem  to  party  of  property  sold;  effect  of 

order  confirming  sale 277 

purchaser's  refusal  to  take  title  because  guardian  acted  without 

security note,    67 

questions  which  may  be  litigated 80 

questions  which  may  be  litigated;  accounting  by  receiver  of  estate    85 

questions  which  may  be  litigated;  adjustment  of  rents 84 

questions  which  may  be  litigated;  advancements  to  grantee  in- 
cluding the  value  thereof 85 

questions  which  may  be  litigated;  agreement  admeasuring  dower    81 
questions  which  may  be  litigated;  agreement  not  to  bring  parti- 
tion action 80 

questions  which  may  be  litigated;  all  questions  of  title  may  be 

tried 1 

questions  which  may  be  litigated;  Code  provisions 80 

questions  which  may  be  litigated;  claim  under  parol  executory  con- 
tract of  sale 81 

questions  which  may  be  litigated;  construction  of  will 83 
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questionB  which  may  be  Utigated;  demand  for  partition  joined 
with  claim  for  debt  against  testator's  estate 87 

questions  which  may  be  litigated;  demands  for  rents  and  profits 
against  grantees 84 

questions  which  may  be  litigated;  dispute  as  to  boundary  line. . .     87 

questions  which  may  be  litigated;  enforcing  claim  of  administrator 
as  creditor  of  estate  to  which  land  belongs 86 

questions  which  may  be  litigated;  execution  and  delivery  of  deed    83 

questions  which  may  be  litigated;  executor  may  set  up  personal 
claim  to  property 159 

questions  which  may  be  litigated;  identity  of  grantee  in  deed 83 

questions  which  may  be  litigated;  overpayment  to  next  of  kin; 
rights  of  judgment  creditors  of  ancestor 85 

questions  which  may  be  litigated;  parol  agreement  to  sell;  counter- 
claim for  specific  performance 81 

questions  which  may  be  litigated;  right  of  resident  alien  to  hold 
property 87 

questions  which  may  be  litigated;  rights  of  assignee  of  sheriff's 
certificate  of  sale  under  an  execution 85 

questions  which  may  be  litigated;  rights  of  creditors  with  lien  on 
entire  property 86 

questions  which  may  be  litigated;  rights  of  defendants  as  against 
each  other 88 

questions  which  may  be  litigated;  rights  of  grantees  who  have 
conveyed  interest  more  than  three  years  after  their  grantor's 
death 87 

questions  which  may  be  htigated;  rights  of  lessee  under  lease  from 
deceased  life  tenant 88 

questions  which  may  be  litigated;  rights  to  proportionate  shares 
in  land 88 

questions  which  may  be  litigated;  setting  aside  deed  for  fraud  and 
deceit 84 

questions  which  may  be  litigated;  setting  aside  deed  given  by  mu- 
tual mistake 84 

questions  which  may  be  litigated;  setting  aside  foreclosure  of  mort- 
gage with  demand  for  accounting  and  determination  of  rights 
and  interests  of  parties 84 

questions  which  may  be  litigated;  settling  rights  of  rival  claims  to 
title  to  wild  lands 87 

questions  which  may  be  litigated;  specific  performance  of  executed 
parol  agreement 81 

questions  which  may  be  Utigated;  tax  titles  and  liens 86 

questions  which  may  be  litigated;  validity  of  deed  alleged  to  be  a 
cloud  on  title 83 

questions  which  may  be  litigated;  validity  of  deed  made  by  ances- 
tor of  plaintiff  and  some  of  the  defendants  may  be  litigated ...     25 

questions  which  may  be  litigated;  validity  of  municipal  tax 9 
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questions  which  may  be  litigated;  validity  of  transfer  of  a  mort- 
gage on  property 84 

questions  which  may  be  litigated;  validity  of  will 82 

real  and  personal  property;  partition  in  one  action 72 

receivers 161 

receivers;  accounting  after  discontinuing  of  action 163 

receivers;  action  by  receiver  for  rent 163 

receivers;  hostility  between  several  owners 161 

receivers;  in  place  of  executor 162 

receivers;  is  chancery  receiver 162 

receivers;  jurisdiction  of  court  over  fund  in  hands  of  receiver  after 

dismissal  of  suit 163 

receivers;  property  in  possession  of  administrator 31 

receivers;  power  to  lease 162 

receivers;  when  appointed  generally 161 

receivers;  when  possession  of  defendant  will  not  be  disturbed ...  22 

receivers;  when  temporary  administrator  has  been  appointed .  .  .  162 
reference;  affidavit  on  motion  for  reference  to  inquire  as  to  lienors 

against  imdivided  shares 188 

form  of  affidavit 188 

reference;  as  to  creditors  under  Ckxie  Civ.  Pro.,  §§  1561  and  1562, 

when  necessary note,  173 

reference;  as  to  liens;  report  of  referee note,  101 

reference;  necessity  of  exception  to  referee's  report 187 

reference;  notice  by  referee  to  lienors  to  present  claims;  forms  of 

notice 190 

reference;  notice  to  lienors  to  present  claims;  publication. . . note,  190 
reference;  order  of  reference  to  ascertain  lien  against  undivided 

shares;  form  of  order 189 

restrictive  covenant;  violation  of 15 

sale;  adjournment 219 

sale;  credit  to  purchaser 219 

sale;  description  of  property 217 

sale;  does  not  affect  right  to  institute  proceeding  to  soil  to  pay 

debts  of  decedent 220 

sale;  extra  advertising 210 

sale;  free  of  encumbrances 218 

sale  in  one  piece  or  in  gross 216 

sale;  in  parcels 217 

sale;  in  presence  of  property 210 

sale;  interests  which  are  sold 218 

sale;  memorandum  of  sale;  form 22A 

sale;  notice  of  motion  for  confirmation  of  sale  and  for  final  Judg- 
ment; form 228 

sale;  notice  of  sale 221 

sale;  notice  of  sale;  form 223 

sale;  protecting  dower  interests 217 
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motion  for  judgment  on  the  pleadings;  bill  of  particulara  not  con- 
sidered; alleging  due  performance  under  Code  Civ.  Pro.,  1 533 .  557 

separately  stating  and  numbering  causes  of  action;  action  for 
breach  of  contract  and  to  recover  under  covenant  of  lease ....  494 

separately  stating  and  numbering  causes  of  action;  negligence  and 
nuisance note,  495 

see  Answer;  Complaint;  Counterclaim. 

PRACTICE, 

verdict  exonerating  employee  but  against  corporation  in  action 
against  corporation  and  employee  to  recover  for  death  of  child 
struck  by  automobile note,  451 

PRESUMPTION, 

lost  grant;  must  be  supported  by  claim  of  title  and  actual  or  con- 
structive possession 1 

PRIVACY, 

right  of;  injimction  and  damages  for  unauthorized  use  of  person's 

name  and  picture  for  trade  and  advertising  purposes 621 

form  of  complaint 628 

form  of  interlocutory  judgment 632 

PUBLICATION, 

partition;  notice  to  lienors  to  present  claims;  publication  thereof 

note,  190 
summons;  partition;  notice  attached  to  published  sununons  should 
specify  nature  of  action  and  give  brief  description  of  property.  106 


R 

REAL  PROPERTY, 

breach  of  covenant  against  incumbrances 468 

form  of  complaint 469 

RECEIVERS, 

partition;  accounting  after  discontinuance  of  action 163 

partition  action 161 

partition;  action  by  receiver  for  rent 163 

partition;  hostility  between  several  owners 161 

partition;  in  place  of  executor 162 

partition;  is  chancery  receiver 162 

partition;  jurisdiction  of  court  over  fund  in  hands  of  receiver 

after  dismissal  of  suit 163 

partition;  power  to  lease 162 

partition;  property  in  possession  of  administrator 31 

partition;  when  possession  of  defendant  will  not  be  disturbed. ...  22 
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partition;  when  temporary  administrator  has  been  appointed. .  . .   162 
supplementary  proceedings;  allowing  receiver  in  supplementary 
proceedings  to  intervene  in  partition  action 252 

REFERENCE, 

order  of  reference  in  partition  action;  form 178 

partition  action 171 

partition;  affidavit  on  motion  for  reference  to  inquire  as  to  lienors 

as  to  undivided  shares;  form  of  affidavit 188 

partition;  deed;  no  presumption  referee's  deed  has  been  given . . .  256 
partition;  confirmation  of  report  of  referee  to  hear  and  determine  184 
partition;  inquiry  as  to  creditors  under  Code  Civ.  Pro.,  §§  1561  and 

1562,  when  necessary note,  173 

partition;  motion  for  a  reference;  affidavit  of  regularity 172 

partition;  necessity  of  exception  to  referee's  report 187 

partition;  notice  by  referee  to  lienors  to  present  claims;  form  of 

notice 190 

partition;  order  confirming  report  of  distribution  of  proceeds  of 

sale;  form 275 

partition;  order  of  reference  to  ascertain  liens  against  undivided 

shares;  form  of  order 189 

partition;  referee's  fees;  how  computed 255 

partition;  referee's  report  of  sale;  form 226 

partition;  report  of  referee  of  distribution  pursuant  to  final  judg- 
ment; form 27t3 

partition;  report  of  referee 180 

form  of  report  of  referee 181 

referee's  report;  form  of  in  action  to  enforce  personal  liability  of 
stockholders  under  Banking  Law,  §  303,  and  Stock  Corporation 

Law,  §  59 528 

refusal  of  referee  to  serve;  appointment  of  new  referee  where  origi- 
nal referee  appointed  by  stipulation 444 

RES  ADJUDICATA, 

final  judgment  in  partition;  how  far  res  adjvdicata 236 


SALE, 

see  Hartition;  Sale. 

SAVINGS  BANKS, 

action  by  administrator  of  depositor;  pleading;  complaint  where 
book  is  lost;  affirmative  defense  requiring  bond  as  condition  of 

paying  over  money;  reasonableness  of  such  requirement 485 

form  of  complaint 490 

lost  pass  book;  written  notice;  when  waived  by  verbal  notice. . . .  485 
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